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INTRODUCTION

Theré are more than six million public school children in California today. The State is
failing to provide far too many of them the épportunity for an education they need to succeed in
-the 21st century. That failure not only threatens the future of those children, it endangers the
..economic? civic, and social well;bei'ng of the State. The State’s failure is not merely a public
| policy issue, it is a denial of the fundamental right to an education guaranteed by the California
Constitution.

Even in dismissing these céses,_the Superior Court acknowledged the truly woeful and.
alarming state of the public school system in Cé.lifqrnia today. (RT 29:1 7-19 [12./ 10/10].) In
neverthéless reﬁiéing td allow. these cases fo go forward, the Superior Cburt read the Education
Clauses of the California Constitutidn fo have no substantive effect, gave no wéight- to over 125
yeafs of California decisions that affirm the pmaﬁomt and ﬁmdameﬁtal right all 'Célifomians
have to a public education that prepares them for civic and economic success, and placed
~ California at odds with the courts in nearly two dozen .states that have concluded that the right to
a quality education is enforceable. | |

| "i‘he following pages demonstrate just how far below any reasqnable sfandard Calif;)rnia

public education has falllen. Per pupil spending even before the recént Jfiscal crisis ranked in the

~ bottom five states (47th) in the country; As a consequence, our Sta_te, which educates one in
eight of fhe nation’s publicﬁ school students, scrépes the bottom in virtually every category
measured—including achievement (48th in 4th grade reading and 47th in math), oversized
classrboms/teachef—pﬁpi} ratios (49th), overall staffing levels (SOth),' ratio of principals and
assistant principals (49th), guidance counselors (51st), and librarians (51st). Low funding levels
and ineffective finance i;)olicies deny California students access to these essential educational

| resources, as well as to ‘sufﬁciént instructional time, instructional resources, and_ intervention -
programs. . Millions of students fail to achieve proficiency in learning the State’s academic
content staﬁda.rds,_ and California students, collectively and in every socio-economic and ethnic

group, lag far behind students in other states in terms of academic achieveme;nt. Nearly a third

1
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of California’s stadents fail to graduate from high school, and most of those students who do

~ graduate are unprepared for college or a career. |

Plaintiffs’ Complaints detail the absolute lack of rationality or coherency underlying the

- allocation of funds to districts (and ultimately to schools), and the complete lack of alignment of
the finance system to the_State’s academic content standards that'all. students are expected to
learn. A 2007 report by the Governor’s Committee on Education Excellence, based on more
than 20 independent -state-commissioned studies, concluded that education rﬁmding in California
“is based en_ anachronistic formulas, neither tied to the needs of individual studeﬁ_ts n.or.to
intended academic outcomes”. and that the current system “[d]oes not ensure that sufficient

_resources reach students according to their needs.” _ |

This result has all too obvious effects. on.t‘he State’s students, but also on the cost of |

social services, on the inicreased numbers of job opportum'.ties lost to other states and off-shore,
on the ‘incidence of crime and the cost of keeping up the prison system and, flmdamentally, on |

'- the preservation of essential liberties and participatory democracy. The State has 1ong been on
notice of the harm caused by its dysfunctional public education system. In his 2005 State of the
State address, former Govertler -Sehwarzel.legger referred to the California school system as an
“educational dis'aster ” an “institutional disaster,” and even “a human disaster.” Yet, year after
year, the State has failed to act. Can it be that the courts are powerless to pr0v1de a forum on this
cnt1cal constltutlonal issue?

- The resounding answer is no.” California’s feunders made education the State’s highest
priority as the Constitution’s s’oie affirmative benefit conferred on all ciﬁzens. Article IX,
section 5 of the State Constitution states that “[t]he Legislature shall provide for a system of

_common schools by which a free school shall be kept up and supported in cach district . . ..” At
the State S mceptlon in 1849, the founders requxred in Article IX, section 1, that the “Leg131ature

~ shall encourage, by all suitable means, the promotion of mtellectual sc:1ent1ﬁc moral and

agricultural improvement” followed by language creating a state school fund that was to be

" “inviolably appropriated for the support of the public schools.” Section 1 was amended in 1878-

2
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7910 add a preamble explaining why education was so imp'ortar-lt to the framers: “A genéral
dlffusmn of knowledge and intelligence bemg essential to the preservatwn of the ri ghts and
| ._ liberties of the people . . |

The meanmg’ and force of these provisions do not come before this Court on a blank
slate. Overa century of preéedent establishes that Article IX opet;ates to endoﬁv _Califqmians
with the fundamental right to an education and, ﬁlrther_, that-the right is enforceable.  From F, lood
in 1874 (black children may not be exchided from the public schools) to Piper in 1924
(exclusion of Indian child violated section 5) to Serrano I'in 1971 (distinctive and priceless
. function of .education compels treating education as a “fundamental interest” that was violated by
| ._thé 't'hén-éxis.ting school finance system) Vto Hartzell 111 1984 (fees violate Article IX free school
guaranté_e) to Butt in 1992 (curtailed scﬁool- schedule violates “well settled” ﬁmdaméntai
education right), the right to seek redress for denial of educational opportunity-—whatever its
' cause—has been provided by the.courts.

| Plaintiffs in'fhese cases assért two claims under Article IX that flow from the plain

Ia'nguage of '-these.provi-sions and the pfecedents abplyiﬁg them. First, PIaintiffs assert that
California students possess a fundamental nght to an opportumty to obtam an education that
meets a qualitative standard, one descnbed in Serrano and Hartzell as an education that prepares
.students to part101pate fully in our somety s economic and cwm life. The State violates that nght
- by operating a school finance system that prevents schools and school d1str1cts from providing all
‘students, including Plamtlff students, access to an educatlon that satlsﬁes then' fundamental
--interés_t in'being prepared to obtain economic security and participate in our democratic
institutions. - |

Second, as an-independent basis of liability, Pléiﬁ_tiffs assert. tﬁat the State is violati_ng its
duty to “provide for” a system of common sc’hdols_ and to “kefep] up and support[]” the system it
hés established. This claim is not pi'errlised ona @nsﬁtutional right to an education that meets a’
qualitative standard, Tnstead, it recognizes that while the State may have discretion in how it
éhooses to construct the common schools system, it h.ﬁsa constitutional duty to keep up and

S .
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support the system it has constructed. Speciﬁcally, in féjling to ensure that its finance system
provides the funding neclgssary to keep up and support delivery of the State’s standards-based
education program to all students in all schools, the State violates its constitutional duty to
maintain the system of éommon schools.
These constitutional principles are well-recognized elsewhere. "The courts of at least 22
states have susta.in‘ed claims similar to those at bar arising under similar education arti‘cleé—_most
rrecently in Washington and Colorado, but also in Massachusetts, New Jersey, New York,
Arizona, Ohio, New Harﬂpshire, Connecticut, Wiscohsi_n, Texas, Vermont, Arkansaé,_ Idaho,
Kansas, Kentucky, Montana, North Carolina, South Carolina, West Virginia, South Dakota and
-WYOmir.lg. Indeed, courts in almost all of those states have found the educational 'rights of their
‘students violated under facts less dire than those alleged here, declaring their school finance -
sj/stems unconstitutional and providing the catalyst for legislatively-enacted reforms and
femedies. | |
Defendants (aé wéll as the trial court) have inaccurately characterized Plaintiffs as asking

the courts to order a specific ﬁ_nance system or a j;)recise level of funding, This is incc.)rrect.
Plajﬁtiffs—an unprecedented statewidé cloalition of schbol children, parent groups, comimmity-
“based orgaﬂéati‘ons, school districts, teachers and édministrators—seek.a 'decl‘aratiqn that the
present sysiem violates the education rights guafante_ed by Articlé IX and an order remitting the
matter to the legislative and executive branches to fake appropriate action under court
§li_pér\_rision. Where such relief was granted in these other states, the result was critical reform to-
séhool financing to the edﬁcat_ional benefit of their stﬁdents. Piaintiffé in this case seek no more
anci no less.

QUESTIONS PRESENTED
)] | Does the fundamental right to an educatidn l_mder Article IX of the Céli_fornia
Constitution.entitle studeﬁtS to an education'of a qualitative level,r'i.e'., an educaﬁon that provides
-them an opportunity for ccqncmic, -civic‘, and social success, and, if S(l), isa éause of action stated

4
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 where the cornplalnts allege that the State’s school ﬁnance system is denying many students
'rncludrng Plamtrffs an-education that meets this constrtutlonal standard?_

2)- Does the State s obhgatlon under Artrcle IXto provrde for a system of common
schools that is kept up and supported requxre the State to prov1de the ﬁlndmg necessary to. deliver

the standards based educatlonal pro gram it has. estabhshed‘?

- STATEMENT OF FACTS
On almost any measure of perfonnance—rangmg from statewrde academic proﬁclency -
'tests to national assessments of educatronal performance to high school graduanon and college
matriculation ‘rates—emany of California’s students are falhng.'_ -That faﬂure is caused by the
State’s denjal o'f the educational resour-ces necessary for all children to have the. opportunity‘ to -

. -achieve success. And that demal of resources is the result of the State s 1rratlonal and

T

i ) 1nsufﬁ01ent school ﬁnance system that is neither de51gned to meet the needs of Cahforma s -

students nor r tied to the State’s own educatronal g0, als.

.. Numerous studies and reports over the last deeade have conﬁrmed that- Cahfornra
operates a dysfunctlonal and 1nsufﬁc1ent school fundlng system (AA 1:48- 50 [ﬁlS 8- 166] e In
~ 2005, former Govemor Schwarzenegger established the Governor S Cornrnlttee on Education -
Excellenee “to analyze current nnpednnents to excellence to explore 1deas and best practloes
relevant to- Cahforma, and-to recommend changes and reforms L (AA I 23 [1170] ) The

| Comm1ttee revrewed over 20 state—comrmsswned studles collectlvely known as the “Gettlng
Down to Facts pI'O_]eCt that brought together an array of scholars from 32 mstltutlons with

: d_1verse ex_pert_lse and policy orientations to analyze the St_ate s current school finance and

: gouernance system. The Cor_nmitte'e’s 2007 Report described public eduéation in California as
fo.lloursr |

California’s K through 12 education system is fundamentally flawed. It is not
- close to helping each student become proficient in mastering the state’s clear

o IReferences to tl:l_e Appellants’-Appe_ndix, which"include both Roblés,—‘Wong and COE pleadings are denoted
as “AA”. . ' : - - '
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curricular standards . . . Our current system is simply not preparing every student
to be successful in college or work; it is not producing the results that taxpayers
" and citizens are counting on and that our children deserve.

(AA 1:24 [170].) The Report concluded that California’s public school funding system has no
coherent connection to the State’s aqademic goals and is insufﬁsient to meet the neéds of the
State’s students. (AA V:1049-50 []01].) Despite such dire assessments, the legislative and
executive branches have failed to adequately address, let alone reform the State’s school finance

system. (AA VIL:1504-05 [§§214-220].)

Far Too Many California Students Fail To Learn The _Skills And Knowledge
Necessary For Success In The Workforce, For Admission To College,
And For Meanmgful C1v1c Engagement

_ Each spring, Cahforma students are tested for proficiency on the State s own educational
standards in English-Language Arts, Mathematics, Scwnce, and Hlstory-Socml Science (AA
V11:1473 [480].) The results havei been dismal. In 2009,' only 50% of public school students
dsmonStrated proficiency in Science and in English Langunage Arts. (Id. [181].)> Even fewer
- (46%) demonstrated proficiency in Mathematics. (/bid.) And just 41% of public school students
- in California were proficient in History-Social Science. (Ibid.)

rThe numbers for certain subgroups of students are even worse. The achievement gap

_between African-American students and white students has remained essentially stagnant'in

7 - C_alifornia for well over a decade. In English-Language Arts, just 37% of African—Amer_ican and

Latino students scored proficient or above, compared t6 68% of White students. Only 30% of
 African-American students aﬁd 36% of Latino studénts achie\}led proficiency on Mathematics,

_ compared to 57%-of white students. (AA VII:1474 [983].) Economically disadvanfaged

students and English leamers are also significantly less hkely to achieve proﬁ<:1ency on content
standards On Enghsh—Language Arts, 64% of economically dlsadvantaged students and 80% of

Engllsh Learners failed to achieve proﬁc1ency. Similarly, 63% of economically disadvantaged

Zproficiency” requires a score of 350 out of 600.
(http://star.cde.ca.gov/star201 /help_scoreexplanations.aspx.)
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~ students and 68% of English learners failed to reach proficiency in Mathematics. (AA VII:1475
[1841) | |
Dropout rates in California’s public schools are shocking—nearly one-third of students
~ who began high school in 2004 failed to graduate four years later. (AA I:26-27 {{80].) Even
more startling, more than half of all African-American males in California fail to graduate from
high school. (Ibid.) Failure to receive a hjgh school diploma has serious consequences for
individual students and for the State as a whole. Mofe than two-thirds of all high school o
‘dropouts will use food stamps during their lifetime. High sehool drepouts are far more likely to |
commit crimes than their peers with a high school degree. High- school graduation reduces
crimes. by 20% for rriurder, rape and other violent crimes; by 1.1 % for preperty crime; and by
12% for drug related offenses. (AA VII:1477 {92].) In addition, high school dropouts are also
far less Hk_ely to vote. (AA VII:1477 [94].) For example, among n'ati%_re bom U.S. citizens, just
5% of high school dropouts aged 18-24 voted in 2010, compared to 35% of college graduates of
 the same > age. 3
| Of those California students who do graduate from high school, approximately 75% fail
to successfully complete the course requirements nee(_ied to even apply for admission to a
California four-year college or university. (AA VII:1476 [{88].) Moreover, 60% of freshman in
the California State University system cannot meet proficiency requirements in either Math or
English, or both, and begiim_irig in 2012, will be required to take remedial courses in these
' subjects before they can begin college. (Id. [1[89].) If current trends persist, California will have
- one million fewer college graduates thaﬁ its economy needs in 2025.%
, | California also ranks ainong the lowest m the nation on the National Assessment of
Educational Progress (N AEP), the national report card for education. According to the most

* recent NAEP results at the time the Complaints were filed, California was 47th in fourth grade

IRichard J. Coley & Andrew Sum Education Testing Service, “Fault Lines in Qur Democracy ClVlC
Knowledge, Voting Behavior, and Civic Engagement in the United States” (2012) p. 16.
*Hans Johnson & Ria Sengupta, Pub. Policy Inst. of Cal., Closing the Gap: Meeting California’s Need for :
College Graduates (2009) p-1.
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feading and 46th in eighth grade math. (AA 1.25 [968].) In 2009, only Mississippi, Alabama
- and the District of Columbia had statistically signiﬁcant lower average Math scores than
California 4th graders. (AA VII1:1478 [1971.)
 Academic pefformance is-low for all California subgroups of students. For example,
- California’s economically disadvantaged stud;:nts rank 49th in fourth. gradre reading and 48th in
¢i ghth grade math when compared to economical_ly disadvantaged students in other states. (AA
1:26 []77].) Children of white; affluent and college-educated parents lag significantly _belﬁnd
their peers from oéhers states too: California’s middle-class 8th grade students raﬁk 43rd in
| ‘comparison to middle-class students in other states. (AA VII:1478 [198].) |
| Whether compared to the State’s own educational standards or to their peers nationwide,
measurements of student achievement demonstrate that large numbers of California étudents are
not receiving an opportunity to obtain an education that prepares them to succeed in learning tﬁe |
_content standards, compete successfully in our national economy, and meaningfully participaté
in civic life. {Ild. [1[99].; I:26 [§78].) The academic failure of so m’ariy of Caﬁfomia’s sthdents
and schools is the predictable result of an arbitrary and insufficient school funding system that
denies children the resources they need to succeed in school. .
The California School System Suffers From Severe Resource Deficiencies

Califdrnia’_s per-pupil funding is among the véry lowest in the nation. In 2005-2006—
before the State’s ongoing economic crisié began-Ca1ifomia ranked 47th in per-pupil funding,
spending over $2000 less per pupil than states such as Louisiana and Arkansas, over $5000 less
per pupil than states such as New York and New Jersey, and only half of what is spent fof_ each
student in Rhode Island and Vermont, (AA VII:1485 [121].) In 2008-09, California’s spending
asa percentage of its econdmy was 20% less than the national average. Its educlation spending
as a share o_f its over-all economy is at its- lowest level in 40 years compal-'ed'to the rest of the US,

and has declined sharply since'2006-07_, while that of the rest of the U.S. has increased.>

3California Budget Project, Race to the Bottom? California’s Support for Schools Lags the Nation (June
2010) p. 2. : I -
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Low funding deprives California students of access to critical educational resources 7
including sufficient staffing IeveIs and manageable and effective class sizes. (AA I:34 [{]108-
109]; VII:145 1; 1489-88 [15-6, 123-125, 127-1 32].) Sehool districts cannot provide all students
with‘opportnnities to leam the content standards and graduate prepared for coll.ege or the |
workforce withont sufficient funds to attract, retain and develop approptiate numbers of qualified
 teachers and administrators and to maintain student—teacher ratios that allow students to learn.
Indeed, California as a whole ranks at the very bottom in the nation in staffing ratios.- At the
time tne Complaints were filed, the most recent available data showed that, among the 50 states
- and the District of Columbia, California .ranked: | |
. 50th in total school staff to student i‘atio, Wlth 70 staff members per 1,000 students

(compared toa natlonal average of 124.7 per 1,000);

. 49th in teacher—student staffing ratio;

. 49th in pnnmpals and assistant prlnc1pa1s to students ratio (63% of the nat10na1
average);

. -51st in guidance counselors to students, ratio; and

. 51stin hbranans to student ratio.

(VII 1487 [1]128] )

These resource deﬁmem:les translate into class sizes that are so large that teachers are
pnat)le to provide _adequate amounts of one-on—one-attention or differentiated instruction to meet
the widely varying needs and skills present among their students. (AA VII:1488 [ 130}.) B
Despite a Class Size Reduction program designed to cap ki_ndergarten—third grade (K—3) class
sizes at 20 students, Alameda’s K-3 classes have incréased to 28 (AA I1:571 [96]), while
Redwood City’s are at 30. (AA V:998 [1181].) Class sizes have grown even more dramatically
in h1gher grede levels: Santa Ana’s secdndary school classes are between 35 and 40; Folsom-
Cordova’s advanced placements (“AP™) courses have 35 students and waiting }ists; I_)el Norte .

will either have to increase the size of its AP History class to roughly 40 students or limit
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enrollment in the class, denying some students this important educational oppgirtunity. (AA

TIL:571 [997]) ' |

‘Staffing _deﬁciencies are just as troubling outside of the classroom. There are 600 middle
school students for every counselor and 700 'high schoolers per counselor in Riverside; 700 high_
schoolers per counselor in F QISOni-Cordova; and 800 hlgh schoolers per counselor in Alameda.
This short'agé of counselors denieé students necessary cblIége, careet, and mental health 7
counseling services. Porterville, Alameda and Alpiné can only provide mental health services to.
special education students, leaving all other students with Vno 'acces_s td mental health services at
~ school. (AA TI1:582- 83 [F1301.) | | |
| Most of the Plaintiff Dlstncts have had to significantly limit access to school libraries or
- close them entirely, with Alpine reducing librarian hours to 5-8 hours per week at elementary
| schdols and 15 hours per w¢¢k.at the nﬁddle school. (AA 1L:574 [ﬂl 05-1061.) Student access
to school nurses is Virtually non-existent iﬁ most 6f the nine plaintiff Districts, 'meflming most
schoolé do not have a school nurse regularly on-éitg: for pi'ovi_sion of héalth and nutrition
instruction, fequired health and visionfsc_rce-nings, managément of medication administration and
sp"ec‘iai needs énd first-response medical attention. Riverside can oﬁlf employ eight nurses for . |
the entire district—more than 5,000 students pér nurse. Alameda can employ only one nurse to
- meet the health and safety needs of the entire d1stnct including the District’s special needs
populatmn (AA TIT:582 [q1 29] } Redwood Clty has eliminated its International Baccalaureate -
program, and reduced its music program by 50%. such that there are now only two music |
teachers to feach music to over 1,000 middle school students. V

Students are also denied sufficient instructional time to learn the standards-based -
educational program. State experts have examined the curriculﬁm and teaching methoddlogies
and determined the amount of 1nstruct10nal time necessary to reach proficiency on the material in -
the Math and English Language Arts textbooks approved by the State for grades K-8. (AA I:35
. {M12].) F or the early pnmary grades, the recommended minimum mstructlonal time in Math

and English alone acoou—nts for nearly all the mstructmnal time the State pays to provide—
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leaving little or no instructional time for Seien'ce, Social- Studies, Physical Educatten and other
courses required .by state law. (Ibid.) For example, Hemet focuses its elementary school
instructiona_l time on nldth, English language arts and physical-education, but cannot provide
appropriate instruction in science, social scienee and oth_er academic subjects within the available
time in school. (AA IIL:569 [192].) |

For English Learners—a quarter of California’s student population—the State
recommends additional 1nstruct10nal time to’ learn the required matenal In early primary grades
.- the recommended minimum mstructmnal time for English Learners for Math and English
Language Arts alone exceeds the amount of instructional time the State pays to provide to
-stud'ents in all subjects. [AA 1:35 {1 1—3].) ' English Learners then, on average, are not only
- provided with insufﬁcient'mstructional time in Math and English‘Ldngu'age Arts, they are ~
effectively dented access to the rest of the State’s t'equired course of study, including core
aeade_mic courses such as science and social seienee. |

Funding cuts tnave forced districts'to decrcase already inadequate instructional'time with
many districts also reduclng the number of 1nstruct10na1 days in the year. (Id. [115]; VII 1489
_ [1]135 1- ) In 2008, California Iowered the requlred number of school days from 180 to 175. Only
| 11 states_ln the nation allow 175 days or less of i instruction. The lack of instructional time is |
particularly deleterious for English learners as districts cannot provide the extended learning
time requ1red for those students, (AA I 34—36 [1]1[1 12- 117] )

Lack of funds also prevents school d1str1cts from providing critical supplemental and
intervention programs to meet the needs of their students, particularly at-risk students, and has
even 'f_orcedr districts tor eliminate pr'ograms that have proven successful in moving students

toward proﬁciency. (AA III.:57‘2-580 KAl 00—122] .) Districts cannot fully serve English learner

SIn 2008-09, almost all dlstrtcts (98%) provided at least 180 mstructmnal days per year. By 2010 11, that
proportmn dropped to only 61 percent. .

Y(Legislative Analyst’s Office, Year—Three Survey: Update on School District Finance in California (May
2,2012), avallable at http://fwww.lao.ca gov/renorts/ZOlZ/edu/vear—three survev/vear three-survey-050212. pdf at p.
9)

TRecent proposals would reduce the school year to 160 days—tied for the lowest i In the nation.
(www.sacbee.com/2012/06/24/v-print/458322 1 /shorter-school-year-is-a-nonstarter.html.)
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students because the State’s funding system prevents thom from providing the interpretation
' .assistanoe and instructional materials necessary to communicate with English learner students
and their families. (/d. [108-1171.) Théy cannot provide effective preschool opportunities for
‘most low-inco'me students that are essential to ensuring these students enter kindergarten' ready
to learn (AA VIL: 149.1 [fq142-144]), and cannot provide support services—such as food and
nutrition programs, transportation, and health and mental health services—that are essential to
- ensuring that all_s‘tudents have an adequate and equal eoucational opportunity to leamn the State’s
_ coro educational program. (AA I:38-41 [19123-135].) |
| Districto also cannot provide cﬁiical summer and oﬁe_r-school programs for those
- students who need additiorial ins_troction to reach proficiency in learning the State’s standards. -
(AAT:37 [9118-121].) Folsom-Cordova and Porterville have eliminated K-8 summer school
altogether, despite many studenfs’ need for additional instfuctional time to reach grade-level
proﬁciency. (AA III:579 [9120].) Alpine offers summer school only to failing ﬁiddle school
-students and cannot prov1de additional instruction for any other District students, regardless of
‘need. (Id ) Riverside has eliminated almost all summer 1ntervent1on programs for ¢lementary
and middle schools and has reduced the number of hlgh school campuses offermg summer
school programs from six to two. (/d.)
School district_s also cannot provide sufficient instructional materials, equipment and
' facilities to meet students’ needs. The State does not even cover the cost of basic tektbooks.
Although the State previously required school districts to adopt and purchase new textbooks |
~gvery six yeafs in core academic subjects and every eight years in other subjects (Ed. Code,
§(.50200),§ the program has been consistently underfunded (AA 1:36-37 [ 17]) and, as a cost |
~saving measure, the State recently suspended new texfbook adoptions. (§60200.7)) Asa
consequence, no California student will be able to read in a state-approved textbook that the U.S.

elected its first African-American President until 2020,

EA11 Code references herein are to the Education Code unless otherwise indicated.
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California also lags behind most other states in access to coinputers and other education
technology resources. (AA 1:39, 52 [Y9126, 172].) And lack of funding has caused all nine
_District-Appellants to eliminate or severely restrict structured professional training and.support
~ for California teachers and principals. (AA L:572-73 [ﬂﬂ]99-100].)2

Not only is education funding in California insufﬁcient,- it is delivered in an inefficient
and ineffective manner. The instability, unpredictability and afbitrary nature of state education

funding .effectively prevent school districts and schools from implementing the comprehensive

educaﬁ_onal program adopted By.the State with any continuity from year-td—year and grade-to-
| gréde. |
| The State’s annual budget pro;:ess contains irrational timelines thatlare themselves a
chronic source of instability. Bécause of numefous statutory requirements; districts must prepare
their budgets in the Spring of each year without having a reliaBle idea of what funds they will
actnally receive from the State or what restrictions may be imposed on those funds.
7 Unpredictable funding forces districts to replace long-term employeés with a series of short-term
" contract employees, often at a higher over-all cost. This makes coherent planning for on-going
programs and sérvices impossib_le. (AA L:43 [143])

Even when timely, the State’s budget is often overly o_ptifnistic, resulting in mid-year cuts
and/or promised payments to districts that are deferred many months into é.ubsequent fiscal
| years. (AA 1:43-44, 46 [1144, 151].) Delays in State funding routinely require short-term
1t‘)orrowing, forcing districts to use funding to péy for the cost of financing loans instead of
educating students. (AA III:587 [f143].) These problems interfere with educators’ ability to
focus on delix-rery of the academic program and create instability and uncertainty for programs,

staff and students. (AA 1:43-45 [142-149].)

2As with doctors in the medical profession, teachers require ongoing professional training to keep pace with
the demands of their profession. For example, teachers need to familiarize themselves with emerging research and
best practices, on new instructional techniques to better teach the content standards or to better address the needs of
English Learners, and to understand changes in the standards and assessment practices.
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A/T5015288.5



-California’s School Finance System Is Irrational, Unrelated To Student Needs, And
‘Disconnected From California’s Education Program

Tbe present school finance system developed independently of the State’s current |
educational goatis’ and objectives and is unrelated to the abtual cost of providing an educational
program that reflects the State’s-own academic content standards and the varying educational
needs of Califomia students. (AA 1:27-43 [1981-141]; VII:1478-1484 (191 00-1 18].)- In one of
the “Getting Down to Facts” studies, the current Chair of the State Board of Education descnbed
* the finance system as “one that has been cobbled to gether in response to various pressures over
the past thirty-some years * and that “is extraordlnanly complex and has no coherent conceptual

' basm That is, it is not intentionally designed for meeting State educatlonal goals or meeting
student needs.” (AA 1:49 [162].) |

Prior to 197 1, education funding 1arge1y relied on local propert:y taxes, often

supplem_ented by state aid. School districts had substantial authority to determine their budgets
and the amount of property taxes to be raised. (See former Cal. Const., former art. IX, § 6.) The
heavy dependence on local taxation, and significant variations in local tax bases, created
substantial disparities among districts in the amount of funding and the educational opportunities
afforded't(') students. In Se}"rano v. Priest (1971) 5 Cal.3d 584, the California Supreme Court

~ held that-etn education funding system that broduced such disparities ﬁolated the cortstitutional

nght of all California students to equal opportunlty within the State’s public educatmn system.

- In response to Sermno the State enacted a system of “revenue limit” controls that limited
* the maximum amount of general purpose state aid and loqal property tax revenue that ti district
could receive, based on the 1972-73 ﬁgures (adjusted periodically for inflation). (AA 1:28-30
19188-931; §§42238 et seq.) The revenue limits were unrelated to the actual cost of the
educational program in each district (id. [188]) but, at the time, overall per pupil speﬁding in
California was among the highest' ‘in the nation. Revenue limits were designed to narrow inter-
district revenue disparity by “leveling up” lower-revenue .districts over time and restricting

spending by higher-revenue districts. (AA I:29 [189].) The practical effect of the “revenue
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limits” was to enshrine the 1972—-73.relative spendiﬁg’ levels as the basis fo_r. each dist_rict_’s

éducational allotment from the State regardless of a district’s student needs, the actﬁal costs of
éducating the district’s students, or changes to a district’s demographics over time. (/d. [190].) .'

As aresult, today’s funding is distributed to districts arbitrarily and .inequitably, such that |

- similarly sized districfs with siini_-lar student demographics.and student need feceive widely
diffefent levels of pér pupil fundi'ng fof no rational reason. (AA VII:1482 [111[1 11-112].)

In 1978, California voters adopted Pfoposition 13, which severely limited the ability of
10@31 governments, including school disﬁ‘iCts, to levy and coliect property taxes. (Cal. Const.,
art. XIII A. ) Propositionr 13 dramatically decreaséd state and local tax revenues available to fﬁnd
state and local programs, including educatlon ({bid.) 1t also transferred authority over local
property tax revenues to the State and s1gnlﬁcant1y limited the ability of local school d1stmcts to

 raise reverues. (Ibid.)
In the 1980’s, California spending per-pupil fell behind the national average for the first
time, and at a rate that was alarming. In an attempt to stop the decline, concerned educators and
citizens sp’onsored.a baltot measure and the voters passed Propositioﬁ 98 in Novémber 1988.
The Proposition amehdéd the State Constituﬁon to set a minimum level (or percentage) of
" General F@ﬁd support of K-14 education. (Cal. Const., art. XVI, § 8(b).) The Proposition 98

ﬁmding formulas are not and never were tied to any education standards, goals, or outcomes and,
: indeed, the Proposition 98 ballot mateﬁalé rﬁake no reference whatsoever to Article IX. (AA
III:376-SS.). The only function of Proposition 98 is to set a minimum educational apﬁortiomnent
Jfrom the quifornia'Generc‘z'l Fund. ‘That minimum level varies based upon changes in |
‘enrollment and in the cost of living. The amount determined by the formulas can be temporarily
suspended by the Legislature and it has been suspended on several occasions over the years.

| A_ltho;igh revenue limit funding accounts for appfoximateiy sixty percent of K-12 state

edﬁcatidn spendihg, approximately one-third of State fuhding comes from restricted categorical
program ﬁ.mding-.' Histbricall&, as set forth in the Getting Down to F. acts studies and the report of

the Governor’s Committee on Education Excellence, the increase in categorical programs has
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been accompanied by excessive regulation, overly butdensome restrictions on spending, and _

conlplex compliance requirements, reSuIting in increased administrative costs and inefficient use

of public school funding. (AA VII:1480-81 [1[{[105-106];‘-1:23-24 [9970-71].) In addition, the
increase in catego_ricél prograrns has resulted in a related decrease in the percentage of

“unrestricted” funds used to pfoyi(te the general education program. (AA 1:40-43 [19132-141].) |

' Many of the largest categorical programs (such as class size reduction, special education,

' instmcti_onal materials, transportation, food services and deferred facitities maintenance) actually
“reduce a district’s general purpose revenues available for the general education program because

‘they are_chronically- underfunded and require district matching funds or o.therw1‘_Se divert district
'general fund expenditutes away from 1oca1 needs. (Ibid;) Further, the cost of provtding these

programs has far outpaced the funding avaﬂatale, required districts to ose their general funds to

brldge the shortfall. (Ibid.)

Cahforma s school funding system also fails to take 1nto account the add1t10na1
challenges faced by low-mcome students, English learners, and students in schools with hlgh |
concentrations of poverty and/or English Jearners as they attempt to meet the State’s educational
goals. : (AA 111:575—5. 88 [%109-1497; VII:1483 {4f114-1 18]_".) "The supplernental amounts
currently provided through California’s categorical programs are insufficient to offset the .

J e.dverse effects of noveﬂy on learning and inadequate to meet the challenge of teaching English
and academic content to Enghsh learners (Id [113-114]; [q9117- 118] )

' Moreover for the second time in the last decade, public education has suffered deep and
sustained cuts in fundlng ‘The cumula‘nve impact of the most recent cuts has been approximately -
. $20 billion to education statemde (AA T:42, 46 [9139, 152]), and those cuts weigh most heavily
“on low-income districts that rety most on state general fund revenues. As a conseqnence of

recent cuts, Califotnia’s teacher workforce dropped by approXimetely‘32,-000 (t 1%) between -

2007-08 (when it was almost last in the nation) and 2010-1 l.m_ Districts were also forced to

: 19 epislative Analyst’s Office, Year-Three Survey: Update on School Dlstnct Fmance in California (May
- 2012), available at http ifwww lao.ca. gov/reports/ZOI2/edu!vear—three—survev/vear—three—survev-o50212 ndf at 7-8.
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Veli_rrninate summer school and other cﬁtical_remedial programs, reduce the school year and
" increase class sizes. (AA II1:569-79, 586 [1111914.2'0, 140].) Many districts have attempted to
, ievy parcel taxes just.to provide basic education programs and services to students, but the
“amounts raised are relatively small and the attempts are often unsuccessful, (AA 1:45 [4149].)
Districts increasingly rely on pnrenfei support and'donations_ to cover aspects of the core
'A educational program, leaving poor districts with fewer resources (and fewer options) than
.Wealthy districts, and forcing theeliminetion of prograrns such as music, art, and athletics, as
-well as badly needed intervention and academlc assmtance pro grams. (AA VIT:1482- 83, 1503-
‘04 [1[1]1 13, 212-131)
In 2011-12, the ﬁnanc1a1 status of almost 20% of the d1str1cts in the State was rated as
negatwe or “qualified,” both si; gnahng significant danger of 1nsolvency Continuous budget :
. cuts, instability and irrational fundln'g policies foree districts to design and 1rnplement their
educational' programs based on concerns for fiscal solvency rather than focusing on successful
intefvention and learning programs and the .pedago gical __needs of students. 7
| _ | California’s Core Educational Program
Callforma s school finance system not only demes California students the resources they
need for success, it is not even de51gned to support the State’s own educational program.
Callforma s current educat10na1 program has its genesis in the Leglslature- s 1995 decision to
develop ‘academic content standards” that “shall be based on the knowledge and skills that
- pupils will need in order to succeed in the mformation-based global economy of the 21st
cent_ury.” (§60602.) These content standards deﬁne “the s_pemﬁc acadermc knowledge, skills,
- and abilities that all public schools in this state are _eXpected to teach and all pupils expected to

| learn in each of the core curriculum areas, at each grade level tested.” (§60603.)

Ueee www.cde.ca.gov/fo/fi/ir/interimstatus.asp.
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Since that time, the.State has focused its entire educational program around the Content |
standards.2 Curriculurn “frameworks™ have been developed from the content standards that -
guide instruction in each cote subject; state funding for instructional materials can only be used
 to purchase materials aligned to the standards; all candidates for a California teaching credential

must demonstrate proficiency in teaching to the content standards; and state funding for
professional development is limited to standards-aligned training. (§§60207, 60605, 60119-

60200, 60422, 44259(b)(3), 44472(c), 99237(a)(4); see also §60204(f).) |

| Significantly, the content standards also serve as the foundation for California’s

comprehensive assessment and accountability programs-—i.e., as the basis for “assessing the
academic achievement:of individual pupils, as well as for schools, school districts, and for the

| California educational system as a whole.” (§‘§'60602(a)(2), 60603.) Proﬁciency in meeting each-
- set of content stand'artls is measured by “performance standards,” which “gauge the degree to
which a pupil has met the content standards and the degree to which a school or school district
-hés_met the content standards.” -(§606'03 (n).) | _ | |

Every year, students in grades 2-1 1 take a battery of standardized t_ests aligned to the

éontent standards. (See §§52050 et Seq;) By grade 12, every student is expected to pass a
cumulative, standards-based high school exit exam,; failure to pass means the student does not
receive a diploma. (§60851). |

Schools and diétn'cté are also “graded” according to the percentage of their nmdents
‘achieving proﬂciency on these .tests, nnd the State fa.ises the réq_uired percentage each year.
~ Schools and districts whose studénts fail to meet the State-dictated levels of proficiency on the
tests are subjéct to increasingly stringent sanctions, including removal of ‘administrators and,

u_ltimately; school closure. (§52055(b).) The State also relies on these test scores to meet federal

21n August 2010, the State Board of Education modified the academic content standards for English-
Language Arts and Mathematics. (AA VII:1471-72 {§73-74].) Known as the “Common Core Standards,” these
standards have been adopted by 46 states. California is currently in the process of aligning its teacher preparation,
instructional materials, professional development, and assessment system with these new standards, with
implementation scheduled for the 2014-15 school year. (See §§60605.7-60605.8.) The Common Core standards are
designed to maintain the rigor of the current standards. (AA VII:1472 [174].) '
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accountability requirements. Schools and districts tﬁat fail to make annual performance targets
for two consecutive years are identified for “program improvement.” (20 U.S.C. §63 16(b‘).)‘ A
school or district in program improvement for three years is identified for corrective action, i.e., N
sanctions. (/d.) As of2011-12, approximately 40% of California’s scﬁools and school districts
weré in program improvement, with those numbers rising each year.l2 In sum, although the State
holds districts, schools, and students accountable for their performance on the state standards,_the
State ét the same time denies them the'edupationai resources necessary to ensure the opportunity

to achieve success on those very same standards.

Plaintiffs-AppeIlahts Represent A Broad Coalition Of Stakeholders
In The California Education System

Plaintiffs-Appellants in Robles-Wong represent a coalition of s_tudents, parents, and
school districts ffom throughout the state, as well as the California School Boards Association,
thé Assoctiation of California School Administrators, the State PTA, and intervenor California
Teachers Association. Plaintiffs-Appellants in Campaign for Quality Education include the
‘Campaigll for Quality Education, Alliance of Californians for Coxﬁmunity Empowerment,
Californians for Jusﬁce, San Franc_iscd Organizing Project; and PICO California (the statewide
operation of the PICO National Network)—a diverse cross~séction of nearly half a million low-
and moderate-income students and families across the State.

The individual an'd, organi_z‘;itional Plaintiffs-Appellants in these two cases represent every
aSpect of the education community with varied and sometimes divergent self-interests, but
. nevertheless ‘have' combined here for the first time to seck judicial review of the important
coﬁstitutional rights at issue in these cases. |

PROCEDURAL HISTORY AND STATEMENT OF APPEALABILITY
| On May 20, 2010, Plaintiffs in Robles-Wong v. California filed suit in Alameda County

Suﬁerior Court against the State of California and the Governor seeking declaratory and

~ injunctive relief on the following causes of action: (1) violation of sections 1 and 5 of Article IX

Bywww.cde.ca.gov/ta/ac/ay/tidatafiles.asp.
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- of the California Constltutlon for failing to provide for keep up and support the system of
© common schools; (2) violation of sectlons land 5 of Article IX of the Cahforma Constitution for
denial of students’ fundamental right to education; (3) violation of srectlon 8(a) of Article XVI of

the California Constitution; and .(4) violations of sections 7(a) and 7(b) of Article I and section

- 16(a) of Article IV of the California Constitution (Equal Protection of the Laws). (AA i:1-59.)

In July 2010, the California Teachers Association (“CTA”) intervened as a plalntlff in the
* Robles-Wong action.® (AA 1:60-105. )

On July 12, 2010, Plaintiffs in' Campaign for Quality Education v California (“CQE”)
filed suit in the same court against fhe State and the Govemnor seeking declaratory and injunctive
~ reliefon the following causes of action: (1) vioIations of sections 1, 5, and 6 of Article IX and
section S(a) of Article XVT; (2) violations of section 7(a) and 7(b) of Arﬁele I, section 16(a) of
~ Article IV, and section 8(a) of Article XVT; and (3)" the unlawful expenditure of public fun&s in
violation of section 526a of the California C.ode of Civil Procedu_re. (AA V:951-1006.) On July
19, 2010, the Hon. Steven Brick issued an order deeming the.cases related. (AAT:110-117,

- V:1011-1017.) | | \

The CQE Plaintiffs subsequently filed a First Amended Complaint. (AA V:1018-1077.)

The State filed a demurrer to the Robles-Wong and CTA .Cemplaints. (AATL:118-231.) Ik
answered the CQF First Amended Cemplainf, but Subeequeetly fileda motion'fof jﬁdgment on
the pleadings. (AA V:1078-1 191.) After hearing a consolidated oral argument, on January 14,
2011, the trial court sustained the Sfate’s demurrer in Robles-Wong and granted the State’s
Iﬂetion for judgment on the pleadings in C’QE. (AA 11:445-503, V11:1410-1445.) These erders
‘were without leave to amend With respect to the Article IX and Article X VI, section 8(a) claims;
the court granted leave to amend only for the equal profec_ti_on claims and for COE’s unlawful

- expenditure claim. (/d.)

1A references hereafter to Robles- Wong Plaintiffs and their Complaint include Plaintiff-Intervenor
. California Teachers Association and its Complamt-malnterveutlon
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7 On March 16, 2011, Robles-Wong .Plainti_ffsr filed their. First Amended Complaints while
CQOE Plaintiffs filed their Second Amended Cdm‘plaint. (AA III:537-639, VII:1446-1 5 14.) Tﬁe
" Amended Complaints added the State Controller aﬁd Director of Finance as defendants and
asserted amended equal protection claims. (Jd.) CQE'’s Amended Complaint re-asserted ifs
Articie IX claims as weIi for purposes of preserving them on appeal. (/d.) The State filed a
“demurrer to both Amended Complaints (AA II1:640-769, VH 1515-1616), which the trial court
| Sustalned on July 26, 2011. (AA IV 867-883, VIII: 1714 1751 )
Tl_le tral ,courtr s order sustaining the demurrers once again allowed leave to amend the
equal p‘rotéction claims. (Id.)Plaintiffs_‘in both caées decliné‘d to amend their complaints and final
. judgments Were entered in bbth cases on November 3, 261 1. (AA IV5884-897, VII:1752-1757.)
Noti;:es of entry of judginent in both cases were served on Novembér 28,2011. (AA IV:898-
906, VIII:1 758-1764.) On January 25, 2012, Plaintiff—AppeIlants in each case filed a notice of |
appeal and now seek review of the Superior Cdurt"s determinatién solely as to their rcauses 6f
action under Article IX of the California Constitution.> (AA IV 907—916 VI 1765 1771. )
STANDARD OF REVIEW
The stande_u'd of review onr‘_appeal from a demurrer or a judgment on thé_pleadings isde
- HOvo. (Betancouft v Stbrke Housing Iﬁvestors (2003) 31 Cal.4th 1157, 1162-63; Int 'l Assn. of
' lFir_eﬁghters Lécal Union 230 v, City of San Jose (201 1} 195 Cal.App.4th 1179, 1196.) In
applying this standard; the court of appeal éonsi__d_ers the matter anew, without defefence to the
~ trial court’s ruling or the reasons therefore. (Ghifqrdo v. Antonioli (1994) 8 Cal.4th 791, 799-
80.) . |
It is reversible error _fc')f a trial court to sustain a demurrer or judgment on the pleadings
where, as here, the Plaintiffs have statéd a cause of action under.a possible legal theory.
(Barquis v. Merchants é’ollectz‘o_n Assn. (1972) 7 Cal:3d 94, 103,7 125.) The complaint is granted

a “reasonable interpretation, reading it as a whole and its parts in their context.” (Stearn v.

“The CQE Plaintiffs maintain a taxpayer claim that rises and falls with the viability of their Article [X
claim. _ i .
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: Ceunty of San Bernardino (2009) 170 Cal. App.4th 434, 439.) The court accepts alI material
facts properly pleaded, and then determines whether the complaint states facts 'sufﬁcient to
eoestitute a cause of action. (7bid.)

ARGUMENT
Pleint_i-ffs seek a declaratlionrthat the State’s educational finance system is unconstitutional
based on two separate and independén_t claims. Part I, Selow, details their claim that the State

~ has deﬁied California students their fundanental righi to an education under Article IX of the
California Cdnstitution because the education ﬁﬁance system fails to provide students the

- resources necessary to glve them an opportunity to learn the skills and knowledge necessary for

_ -economlc civic, and social success (the “qualitative right” claim). Part Il presents Plamtlffs
alternative claim that, whether or not Article IX creates a qualitative right, the State has failed
under Article IX to “provide for” and ke[epj up and support[]” the “system of cemmon schools”

it has established because the S_tate’s education finance system is neither designed to enable
districts and schoels to deliver its curreﬁt standards-baSed pro gram to all students, nor funded at
alevel orin a way that ensures that all students W1H receive that educatlon (the “common schools
claim’ ) Part 1II demonstrates that Proposmon 98 does not.act as a bar to those claams while

Part IV establishes that the clalms are Justlclable and the rehef requested appropnate.-

L THE STATE HAS VIOLATED CALIFORNIA STUDENTS’ RIGHT TO AN
EDUCATION UNDER ARTICLE IX OF THE CONSTITUTION BY DENYING
THEM AN OPPORTUNITY TO LEARN THE SKILLS AND KNOWLEDGE
NECESSARY FOR ECONOMIC CIVIC, AND SOCIAL SUCCESS.

Cahforma courts have repeatedly held that Article IX prov1des schoolchildren a
“fundamental” right to an education end that the _purpOse of the State’s education system is to
teach students the skills they need to 'succee& as preductive members of rhedem society.
‘(Serrano .v. Priest (1971) 5 Cal.3d 584, 608-09 (Serrano I); Hartzell v. Connell (1984) 35 Cal.3d
899, 906-09 (Hértzell); Buttv. State (1 992) 4 Cal.4th 668, 681 (Butt), O’Connlell v. Superior Ct. |
(2006) 141 CaI.App.4th 1452, 1482 (O ’Cbnnell); Piper v. Big Pine Sch. Dist. (1924)7719'3 Cal. -

664, 670 (Piper).) “This “n'ght' to an education today means more than access to a classroom™
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the education provided to students must be of sufﬁciént quaiity to provide them with the
_ -_knbwledgé and skills nécessary to* partlmpate in the social, cultural and p011t1ca1 act1v1ty of our
' somety ” (Serrano I, 5 Cal.3d at 606, citations om1tted ) |
" The State is denying students their fundamental right to an ‘education under Article IX by
failing to provide many students—including Plaintiff students and‘ stﬁdénts in Plaintiff
Districts—an education that prbvi_des them the opportunity to par_ticipafe successfully in the
- c_::conomic, civic, and sociai life of the state. {AA 1:23-27, 50-53 [1[1169-80, 167_-173]; VII:1506-
07'[1{_1[226,,230].) -The- State has promulgated academic standards that identify the skills and
- capacities necessary for economic, ctvic, and éoci_al success in the 21st céntury, ‘but the State
-ro'pera‘tes a school finance system that denies many students the opportunity to learn those
- essential skills and capacities.” The .factual allegations in Plaintiffs’ Complaints amply support
these claims. (AA 1:20-23, 33-50 [961-68, 106-166]; VII:1467-1 503 [ﬂ65-2 13].)
| The trial courterred in two ways. Fifst, the court failed to address whether the
fundamental right to an educaﬁon undér Article IX ensures students an education of a qualitative
level. Second, the c.ourt erred in denﬁng ?laintiffs an opportunity to prove that the State’s
funding system is violéting that qualitativ'e right to an education. The trial court imi)roperly
dismissed Plaintiffs’ Article IX ciaim .as a matter of law because it misread the Serrano decision
as dlctatmg that Artlcle IX rights can never be violated by operatlon of. the State’s school finance
" system no matter how senously that system undem:nnes educational quahty across California. -
i (AA 1:452, 454—455_.) Plaintiffs assert that, as a matter of law, Article IX prov1dcs alegal right
to challenge ihe qualify of education p'rovided to California students. Whéther that right is being
denied by.opefation of the school finance system is a qﬁestion of fact that cannot be decided by -

* demurrer. Therefore, the trial court decision must be reversed.
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Al All California Schoolchildren Are Entitled to an Education of Sufficient
‘Quality to Safeguard the Fundamental Right to An Education Guaranteed
by Article IX.

The language and history of Article IX, and the sefninal judicial decisions construing the
fundamental right to a pﬁblic education, lead to the inexorable conclusion that California
students are entitled to receive an education that prepares them to participate in civic institutions
and provides them an opportunity for economic and social success.1® Falhng to recognize such

_an enforceable right under Article IX would render the fundamental right to an education

- virtually meaningless—the right to an education has no substance at all if it is not a right to an
education of some guality. Such a narrow reading of Article IX would also leave Californ’ié
among the small minority of states that have narrowly interpreted their Education Articles to

deny any legal challenge to the quality of the education ﬁrovided to students.

1. The California Constitution Establishes the Paramount Importance of Public
Education Among the Rights Granted to the People and the Obligatiqns Placed

Upon the State. _
Since the .adopti_on of the California Constitution in 1849, Californians have declared the

paramount importance of education to our State and its economic, social, and civic future. As
one delegate to the 1849 Convention deélared, “In]othing will héve_ a greater tendency to secure
‘prosperity to the State and stability to our institutions than by providing for the education of our
| posteﬁty.” {Browne, Rep. of Debates in _Cénvention of Cal. on Formation of State Const. (1850)
1 P 204.) The California Supreme Court has observed that the framers viewed education as a
| .foﬁndationa_l right just _és essential to' a ﬁlﬂctioning democracy as the right to vote, and a
‘ prereciuisite to preserve the other basic civil and political rights granted in the Constitution.

(Serrano I, 5 Cal.3d at 607-08; Hartzell, 35 Cal.3d at 906~

1plaintiffs do not take the position that every California student is guaranteed economic and social

~ success, but rather that every student must at least be provided an opportunity to learn the skills and capacities

necessary for such success. (See McCleary v. State (Wash. 2012) 269 P.3d 227, 250-252.)

In determining the. meaning and scope of sections 1 and 5 of article IX, the court’s objective must be “t
discern the true intent of [the constitutional prov:smns *} authors, and when that intent has been asceriained, it
becomes the duty of the Court to give effect to it.” (Bourland v. Hildreth (1864) 26 Cal. 161, 180.) Constitutional
provisions must not “be interpreted according to narrow or super-technical principles, but liberally and on broad
general lines so that it may accomplish in full measure the objects of its establishment and so carry out the great
principles of government.” (People v. Giordano (2007) 42 Cal.4th 644, 655.) The plain language of Sections 1 and
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Recognizing public education as a critical priority for the new state, the framers enacted

language in Article IX that would ensure its provision. Sections 1 and 5 provide:

A general diffusion of knowledge and intelligence being essential to the
preservation of the rights and liberties of the people, the Legislature shall
encourage by all suitable means the promotion of intellectual, scientific, moral
and agricultural improvement. (Cal. Const. art IX, § 1.)

Fkk

The Legislature shall provide for a system of common schools by which a free
school shall be kept up and supported in each district . . .

(Id.? §5)
The centrality of public education in California’s constitutional scheme is obvious—apart
from the three branches of government, the 6nly public insfitutions required by the origiﬁal
| Constituﬁon_were education and the state militia. (See Cal. Const. of 1849, arts. VII {militia), IX
(education).) The explicit comménd to the Legislature to affirmatively establish a system for
provision of education is unique in the Constitution. All other constitutional provisions |
concerning public Qelfme or social services are couched in permissive terms.‘
The current language of sections 1 and 5 was adopted at the Constitutional Convention of
1879. As the drafters of the 1879 Constitution made clear, the common schools were “for the
education of American j-(outh; tt_; train them in the use of the American language; to prepare them
to be American citizens, and to perfollrm the duties of such; and so far as the common school 7
“system [could], confer a general education upon the people.” (2 Willis & Stockton, Debates and
Proceedings, Cal. Const. Converntion 1878-89, p. 1412.) The “common school system” prepared
- children “for the conflicts of life, or to go forward and achieve a higher education.” (Zd. .at
| 1413.) The phrase “common schools” captured all of these ideals; by irnposing a duty upon the
- Legislature to provide for a system of -cémmon schools, section 5 confers upon all the children of

the State the right to an education that will enable them “to carry on intelligently and

5 preclude the need to look further into the constitutional history to ascertain the intent of the framers in obligating
the State to financially support the public school system. (Esberg v. Union Oil Co. (2002) 28 Cal 4th 262, 269;
Catlin v. Superior Court (2011} 51 Cal.4th 300, 304.) But, a court may properly consider legislative history where
to do so buttresses the plain meaning of a statute, as the constitutional history of sections 1 and 5 does here. (Briggs.
. v. Eden Council for Hope & Opportunity (1999) 19 Cal 4th 1106, 1120-1121.)
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successfully thé ordinary laﬁors of life.” (/d. at 1102 [the Secretary quoting the Governor of
N.Y])4 |

Read together, sections 1 and 5 provide a qualitative right to an education and impose an
aﬂ‘irmative duty upon the State to establish and support a common school system that makes that
right available to all school-aged children.l2 Both sections. employ the term “shall,” ‘which
connotes a mandatory or directory duty. (See Woodbury v. Brown-Dempsey (2003) 108
Cal.App.4th 421, 435-36.) Furthermore, the terms “prm-fi,de for” and “kept up and supported” in
- section 5 una‘mbiguously place-an obligation upon the State to fund the school system to further
' the purpose of the Educatlon Article. Underscoring the importance of this obhgatlon in section
1 the Legislature is d1rected to use “all suitable means™ at its disposal to promote the goals of
Article IX. |

Implicit in Article IX is a requirement that the diffusion of knowledge and intelligence be

of sufficient quality to preserve the rights and liberties of the people, which are specified in detail

| in the Constltutlon (See Serrano I, 5 Cal.3d at 607-10; Cal. Statewide Cmty. Dev. Auth. v. All
Persons Interested in ;h,e Matter of the Validity of a Purchase Agreement (2007) 40 Cal.4th 788,
792 [constitutionél convention i_nc_lﬁded section 1 because it “[r]ecogniz[ed] that an educated
citizenry and workforce are vital to the preservation of the rights and liberties of the people™].)

The ,State’s obligé.tio'n. to keep up and support the school system must be understood in this

In adopting section 1 and resisting an amendment that would eliminate it, several delegates rejected the
notion that the language found in Article IX has no force and was merely “a glimmering generality” that “imposed
no obligation upon the state.” These delegates emphasized that the language of section 1 “means something,”

“makes it the duty of the Legislature to forward this matter in every way the Legislature may have the power to do,”
and “does involve the expenditure of public funds. (Debates and Proceedings, supra, at 1087, 1089.)

BCalifornia courts have consistently read sections 1 and 5 together when construing the overall purpose of
Article IX and the specific rights and-duties contained therein. (See, e.g. Hartzell, 35 Cal.3d at 906; Slayton v.
Pomona Unified School Dist. (1984) 161 Cal. App.3d 538, 547 [“California has extended the nght to an education by

- virtue of two constitutional provisions. . .”], emphasis omitted.)

DThose rlghts include the right of “pursuing and obtaining safety, happiness, and privacy,” and of
“acquiring, possessing and protecting property,” (Cal. Const., art. I, §1); the right to “frecly speak, write and -
publish,” (Id., §2(a)); the right to “instruct their representatives, petition government for redress of grievances, and
assemble freely to consult for the common good,” (Z4., §3(a)}; and the right to vote. (/d., art. II, §2.)
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_ 11ght~wthere isa necessary connection between the rlght granted to students and the ﬁnanc1a1
responSIblhty placed upon the State.2 | o
_Takenas a whole, the language and history of Article IX make clear that the fuﬁdamental |
right to_ an education must have some qlialitaﬁve meaning, and it is the duty of the State to keep
up and suﬁport an educational system that provides all California school bhildren that
ﬁmdamentalrright. Defendants’ position that the California Constituﬁon‘bontains no enforceable
rights to any level of education or any level of support isrinc_ompatible with the language and
‘history of Article IX. |

2. California Judicial Decisions Pemonstrate that Students Must Be Provided an

Education that Prepares Them for Civic and Political Partlc1pat10n and Pr0v1de 7
Thern an Opnortumty for Economic and Social Success. ' ,

More than one hundred years of California case law supports finding an enforceable,
‘substantive right to an education under sections 1 and 5 of Article IX. There can be no doubt
that Arﬁcle IX is the source of “énforceable” rights.’ (See Piper, 193 Cal. at 669, see also Ward
v. Flood (1874) 48 Cal. 36, 50-51; Hartzell, 35 Cal.3d at 911. ) The Sﬁpreme Court looked
spemﬁcally to the d1rect1ves of Article [X, sectlons 1 and 5, to. conclude that “[t]he education of
‘the chlldren of the state is an obhgatlon which the state took over to itself by the adoptlon of the
_constitution,” and Piper makes clear that the public educatlon guaranteed by Article IX is an
“enfor_ceable ri ght[] voﬁcﬁsafed to all” California children.” (Piper, 193 Cal, at 669, s_ee' also
Ward, 48 Cal. at 50_[precursor to section 5 granted each child “a legal right™].)
' Education isalsoa ﬁﬁdamental right that “[Iiesj at the core of our free énd repreéentative :
| form of govemmen ” (Serrano v, Priest (1976) 18 Cal.3d. 728 767 168 (Serrano 1I); see also
Serrano I, 5 Cal.3d at 608 609 [*We are convinced that the distinctive and pnceless functlon of

~ education in our soc:1ety warrants, indeed compels, our treating it as a ‘fundamental interest’”];

. #1n 1910, the Constitution was amended to impose the requirement that from each year’s state revenues,
“there shall first be set apart the moneys to be applied by the state for support of the public school system.” (Cal.
Const., former art. XIII, §15; now art. XVI, §8(a), emphasis added.) This amendment expanded the funding source
- for education from a finite set of revenues — education was originally funded from proceeds from federal lands -

" (Cal. Const. of 1849, art. IX, §2) — to funding from all state revenues, and reaffirmed that funding for public
education takes priority over all othet financial obligations imposed upon the State by the Constitution.
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Butt, 4 Ca1.4th at 683, 685 [education enjoys a “unique importanco” in the California
Conétituti_on; fundamental right to education 1n California is “well settled”].)

This lohgstaﬁding pi'ecedént rhakes clear that therlght to an education eﬁcorhpasses_a ‘
qualitative standard—the State must do more to satisfy ifo-,obligations under Article IX than
- simply provide students free access to schools. In Serrano I, the court specifically emphasized
the “right to an education means more than access to a classroom.” (Serrano I, 5 Cal.3d at 607.)
Rather, the education right guaranteed to students is a qualitativé one that provides all students
subétantive opportunities to gaiﬁ the skills nécéosary to enter “the chambers of science, art and
the loa'rned professions, as well as into ﬁeld.s of industrial and oonﬁneroial activities.” (Ibid.)
The education provided'mu'st be of sufficient quolity to provide students with the ‘skillo necessary
to “participate in the social, cultufal and political activity of our society.” (Id. at 606; see also
O’Connell, 141 Cal.App.4th at 1478 [California’s public school system exists “not [simply] to
~endow studénts with diplomas, but to eqﬁip [studénts] w1th the substantive knowledge and skills
they need to succeed in life”].) - 7

This qualitative cor‘nponent‘i_s essential to fhe right to an eduoation under Article IX
.becauser‘.‘education is the lifeline of both the individual and sociefy:”

[Flirst, education is a major determinant of an individual’s chances for economic
and social success in our competitive society; second, education is a unique
influence on a child’s development as a cmzen and his participation in political
and community life. :

(Se-rrano LS Cal.3d at 605.) .

- The Supreme Coort has recognized that ed_ucatioo has an unparalleled influence both on
the oconOmic vitality of the State and on opportunities for individual success. (/d. at :608,—6 10.)
Public education “plays an indispeﬁsable role in the modern industrial state.” (Id. at 605.) It 7
significantly affects econohﬁc success beoaﬁse' the “opportunities for securing employment are
dependent upon the rating that a youth has received in his school work.” (Piper, 193 Cal. at

673.) Furthermore, educatlon ‘prepares individuals to participate in the mstltutlonal structures—
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such as 1abor unions and business enté-rprises—‘that distribute economic opportunities and
exercise economic power.” (Hartzell, 35 Cal.3d at 908.)

Education is not only essential to the economic wéll—being of the State and its people, it
also “forms the basis of self-government and constitutes the very cornerstone of republican.
- institutions.” (/d. at 906 [quoting the Constitutional Convention].) Education “provide[s] the
underStémding of, and the interest in, public issues which are the spur to involvement in other
civic and political activitie_s"’ (Serrano I, 5 Cal.3d ai: 608) and “provides the intellectual and
practical tools necessary for political action:” . '

- Without high quality education, the populace will lack the knowledge, sclf-
confidence, and critical skills to evaluate independently the pronouncements of
pundits and political leaders. Moreover, education provides more than intellectual
skills;.it also supplies the practical training and experience-—from communicative

skills to experience in group activities—necessary for full participation in the
‘uninhibited, robust, and wide-open’ debate that is central to our democracy.

(Harrzréll,l'.S'S Cal.3d at 908, internal citations omitted.)

These various skillé are key to 'the. “preServation of other basic civil and political rights” |
. because without an eduée_ttion people ‘Cann_ot fulIy.underStand tﬁe public issues at stake when they
| vote. (Sermno 1,5 Cal.3d at 608.) Moreover, public education is the “most powérﬁll agency for
.bromoting cohesion among a heterogeneous democratic pebple” (ibid) because it ;‘bllihg[s]
together members of &iffereﬁt racial a_ild cultural groups and help[s] them to live together in
ha.mrnony-and mutual respect.” (Harftzell, 35 Cal.3d at 908.) - |
| | ‘The Court’s dean'pfion of the Article IX fundamental right in Serrano and Hartzell and -
the centfality of that right to thé holdings of both cases make it élear that the Court reco gnizes
the underlying qualitative ﬁature of the Article IX educati(')n right. In Serrano I, the Court
- needed to examine the contours of Article IX. to ascertain whether the right granted thereunder
| zrmd‘its role in the State’s éonstitutional framework warranted treati_ri'g itasa fundaméntal right
' fbr e@ual p_rotectiori purposes and épplicatioﬁ of strict scfutiny. Th_e Court found the Article IX
- right to be a fundamental interest précisely' because it guarantees students an_educatioh of

sufficient quality to prepare them to engage as active participants in the political\and' economic
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life of their communities and to nurture and protect their abilify to exercise other guaranteed
liberties like voting, free expression, owning property and privacy. (Serrano, 5 Cal.3d at 614.)2
In Hartzell, a majority of the justices again affirmed the qualitative aspect of the Article IX |
education right in holding that extracurriculars, as an “integral component” of a public education,
' Iﬂust also be offered free of charge precisely because extracurriculars also fulfiil the qualitati've
purposes of Article IX. (Hartzell, 35 Cal.3d at-909-911.)% |
These judicial decisions make clear that: education is a fundamental right that is essential

to preserving other rights and liberties granted by the Constitution; California students are entitled
to rec-eiv.e an ed.ucation‘that preinares them to participate in civic and political life andrprovides
them an opportunity for economic and social success; and the common school system must be
“provided 'for;’ and “kept up and supported” so that the reducation guaranteed by the Constitution is

available to students throilghout the public school system. (Serrano I, 5 Cal.3d at 595 tis also
| settled that the State’s obligations to educate students under Article IX are pleﬁary and cannot be
delegated to any other entities. (See Hall v. City of Taft (1956) 47 Cal.2d 177, 179 [ “The public
schools of this state are a matter of statewide rather than local or municipal concern; their
establishment, regulation and opei‘atioﬁ are covered by the Constitution and the state Legislature -
1s given corﬂprehensivg powers in relation thereto].)** If the right to an education is divorced
from any qualitative staridard it simply cannot fulfill the purposes of Article IX as consistently

zirticulrated by the Supreme Coutt.

Bgee also Butt, 4 Cal.4th at 683 [“education is a fundamental interest under the California equal protection
guarantees and [] the unique importance of public education in California’s constitutional scheme requires careful
scrutiny of state interference with basic educational rights™], citing Hartzell, 35 Cal.3d at 906-909.)

BSee, e.g., Hartzell, 35 Cal.3d at 909 {extracurricular activitiés are “[no] less fitted for the ultimate purpose
of our public schools, to wit, the making of good citizens physically, mentally, and morally, than the study of
algebra and Latin . . . ©), internal quotation marks and citations omitted; see also id. at 911 (“In addition: to the
particular skills taught, group activities encourage active participation in community, affairs, promote the
development of leadership qualities, and instill a spirit of collective endeavor. These results are directly linked to
the constitutional role of education in preserving democracy, as set forth in article IX, section 1, and elaborated in
Serrano I, 5 Cal.3d at pages 607-609.”)

4See also Kennedy v. Mifler (1893) 97 Cal. 429, 431 [“Article IX of the constitution makes education and
the management and control of the public schools a matter of state care and supervision™]; Piper, 193 Cal. at 669
[public schooling “is in a sense exclusively the function of the state which cannot be delegated to any other

agency’].)
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3. Decisions From Other States Find Qualitative, Enforceablg Rights in Education
Articles Similar to Article IX '

California courts may look to the decisions of other state courts that have interpreted
similar consﬁtutional provisions becat_zse__: where “words are used which are empioyed in a certain
sense in the constitutions or statutes of other States . . . . it is proper to consider them as
Employed in the same sense in our Constitution.” (County of Sacramento v. Hickman (1967) 66
Cal.2d 841, 850, italics omitted; see also Arcadia Unified Sch. Dist. v. State Dept. of Ed. (1992)
2 Cal.4th 251, 261.) In fact, the framers of the Education Article took the language for Article
IX, section 1 directly from a half dozen other constitutions. (See Debates and Proceedings,
supra, at 1087 [statement of Mr. Winans].)

The State’s briefing below called the trial cburt’s attention solely to the eight states that
' have.found school funding claims non-justiciable under their state constitutions. [Demurrer to
RW8/10/10 at 13-19.] In fact, at least 22 state supreme courts have held that their state’s
education article guarantees students substantive educational opportunities, and have allowed
plaintiffs to bring challenges to state funding policies alleged to violate those substantive :rights..E
Many of those cases interpreted constitutional provisions with language similar to that of
California’s A_ftiéle IX, and found those provisions to confer a gualitative right to an eduéation
consistent with the right described in Serrano I and the right Plainti-ffs assert here—the right to

an education that prepares students for éngagement in the civic and economic life of society.?

BArizona: Roosevelt Elementary Sch. Dist No. 66 v. Bishop (Ariz. 1994} 877 P.2d 806; Arkansas: Tucker
v. Lake View Sch. Dist. No. 25 (Ark. 1996) 917 S.W.2d 530; Colorade: Lobaio v. State (Colo. 2009) 218 P.3d 358;
Connecticut: Connecticut Coalition for Justice in Ed. Funding, Inc. v. Rell (Conn. 2010) 990 A.2d 206; Idaho:
Idaho Schs. For Equal Ed. Opportunity (Idaho 1998) 976 P.2d 913; Kansas: Montoy v. State (Kan. 2005) 120 P.3d
306; Kentucky: Rose v. Council for Better Ed., Inc. (Ky. 1989) 790 S.W.2d 186; Massachusetts: McDuffy v. Sect.
of Exec. Office of Ed. (Mass. 1993) 615 N.E.2d 516; Mentana: Columbia Falls Elementary Sch. Dist. No. 6 v. State
(Mont. 2005) 109 P.3d 257; New Hampshire: Claremont Sch. Dist. v. Governor (N.H. 1997) 703 A.2d 1353; New
Jersey: Abbott v. Burke (N.J. 1990) 575 A.2d 359; New York: Campaign for Fiscal Equity, Inc. v. State (N.Y.
2003) 801 N.E. 2d 326; North Carolina: Leandro v. State (N.C. 1997) 488 S.E.2d 249; Ohio: DeRolph v. State
(Ohio 1997} 677 N.E.2d 733; South Carolina: Abbeville County Sch. Dist. v. State (8.C. 1999) 515 S.E.2d 535;

- South Pakota: Davis v. State (S.D. 2011) 804 N.W.2d 618, 624; Texas: Edgewood Indep. Sch. Dist. v. Kirby (Tex.
1989} 777 S.W.2d 391; Vermont: Brigham v. State (Vt. 1997) 692 A 2d 384; Wisconsin: Vincent v. Voight (Wis.
2000} 614 N.W .2d 388; Washington: Seatrle Sch. Dist. No. I v. State (1978) 90 Wash.2d 476; McCleary v. State
(Wash. 2012), 269 P.3d 227, 230-31 {Wash. 2012); West Virginia: Pauley v. Kelly (W.Va. 1979) 255 S.E.2d 859,
870; Wyomlng Campbell County Sch. Dist. v. State (Wyo. 1995) 907 P.2d 1238. ‘
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For example, in Leandro v. State (N.C. 1997) 488 SEZd 249, theA North_Carolind

| Supreme Court inferpreted Article IX, sections 1 and 2 of the North Carolina Constitution:
“Religion, morality, and knowledge being necessary to good government and the happinessl of
mankind, schools, libraries, and the means of education shéll forever be encouraged” and “the
General Assembly shall provide . . . for a general and uniform system of free public schools.”
The issue before the court was “whether the people’s constitutional right to education has any ,
qualitative content . . .” and the court answered affirmatively that “the right to education _
provided in the state constitution is a right to a sound basic education.” (/d. at 345.) The court
held that “[a]n édﬁcation tﬁat does not serve the purpose of preparing students to participate and
compete in the society in which they live and work is devoid of substance and is constitutionally
inadequate.” (Ibid.) The Leandro court observed that its earlier decisions articulating t'he
purpose of the North Carolina education provisions;including 21917 case with language
similar to that found in Piper an(i Serrano—”recogrﬁzed that there is a qualitative standa;'d
inherent in the right to an education guaranteed by [the] constitution.” (Id. at 346.)

Similarly, in 1995, the New York Court of Appeals interpreted Article XI, section 1 of -
the New York Constitution, which provides that the “[t]he legislature shall provide for the
maintenance and support of a system- of freg common schools, wherein all the children of this
state may be educated.” The court held that this léhguage, echoiﬁg Aniclé'IX, section 5 of the
Caliform'a Constitution, was not “hortatory” but instead “require[d] the State to offer all chiidreﬁ

the opportunity of a sound basic education ... consist[ing] of the basic literacy, calculating, and

Bsee, e.g., New Jersey: Robinson v. Cahill (N.J. 1973) 303 A.2d 273, 295 [“The Constitution’s guarantee
maust be understood to embrace that educational opportunity which is needed in the contemporary setting to equip a
child for his role as a citizen and as a competitor in the labor market”’]; Washington: Seattle Sch. Dist., 585 P.2d 71
at 94 [“State’s constitutional duty goes beyond mere reading, writing and arithmetic. It also embraces broad
educational opportunities needed in the contemporary setting to equip our children for their role as citizens and as
potential competitors in today’s market as well as in the market place of ideas”]; Wyoming: Campbell Cty. Sch.
Dist., 907 P.2d at 1259 [“framers intended the education article as a mandate to the state legislature to provide an
education system of a character which provides Wyoming students with a uniform opportunity to become equipped
for their future roles as citizens, participants in the political system, and competitors both economically and
intellectually™]; see also Connecticut: Connecticut Coalition, 990 A.2d at 215; Kentucky: Rose, 790 8.W.2d at
212; Massachusetts: McDuffy, 615 N.E.2d at 554; New Hamipshire: Claremont Sch. Dist., 703 A.2d at 1359; New
York: Campaign for Fiscal Eguity, 801 N_E.2d at 331; North Carolina: Leandro, 488 S. E 2d at 255; South '
Dakota: Davis, 804 N.W.2d at 627; West Virginia: Pauley, 255 S.E. 2d at 877)
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“verbal Skills necessary to enable children to eventually function pro‘ductively as civic participants
capable of voting an_d serving on a jury.” (Campaign for Fiscal Equity, 655 N.E.Z(i at 666.)4 :
Likewise; in Claremont Sch. Dist., 635 A.2d 1375, the New Hampshire Sui)reme Court
interpreted an education clause that provides: “Knowledge and le;arning, generally diffused
-through a community, beingr essential to the preservation of a free governmént. ..it shall be the
duty of the legislators and magistrates, in all future periods of this govcrmﬁent. ..to encourage the
promotion of agriculture, arts, scieﬁces, 'cbmm_ercé, trades, and natural history of the comitry.”
| (N.H. Const. Pt. 2, art. 83.) The court r_ejectedrassertiqns that the langnage of Part 2, érticle 83is
simply “hortatory, and not mandatory,” and held that the provision “impﬁses a duty on the State
to provide an educaﬁon that extends beyond mere reading, writing and arithmictic, but also
prepares citizens for their role in the marketplace of ideas.” (Clare;ﬁont, 635 A2d at 1376,
‘13"/8.) .The court further held that “fh] aviﬁg identified thatra duty exists and having suggested
the nature of that duty, we emphasize fhe corresponding right of the citizens to its enforcement.”
({d. at 1381.) . 7
The Edﬁcation Ar'ﬁcle of the California Constitution should be abcorded no less weight
~ than similar provisions from other stafes, particulaflywhere the California Supreme Court has
- declared that Article IX bestows a fundamental right. Like most of théir peers nationwide, -
Cahfomla students should be entltled to receive an ‘education of sufficient quality to prepare

‘them for economic, civic and social success

B. The Court Ma'y Ldok to the State’s Academic Standards, Which Reflect the
Skills and Knowledge Necessary for Economic, Civic, and Social Success in
the 21st Century, in Assessing Whether as a Factual Matter the State Has
Violated Students’ Article IX- Right to an Education.

The quality of educatwn required to satisfy the State’s conshtutmnal obligation means
somethlng different today than it dld in 1879 or 1971. (See Drzvmg Sch. Assn. of California v.
- San Mateo Union High School District (1992) 11 Cal.App.4th 1513, 1524 [“The demands of

" INew York’s highest court recently affirmed the contuiued viability of its holding in the Campaign for
Fiscal Equity case in permitting a new school funding challenge to proceed to trial. (Hussein v. State of New Yor#,
No. 69 (N.Y. Jun. 26 2012) slip op. at 1 (mem.) (Avaﬂable on Non—Cahforma Authorities CD.) o
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citizenship have cllanged from those that could have been.envisioned at the.. .Constitutional -
- Convention of 1878-1 879); see also Hart_zell, 35 Cal.3d at 908 [“with the rise of the electronic
media and the development of sophisticated techniques of politieal prdpaganda and mass
“marketing, educaﬁon plays an increasingly critical role in fostering ‘those habits of open-
mindedness and critical inquiry which alone inaké for responsible citizens....””]; Serrano I 5
Cal.3d at 608 [“The need for an educated popnlace assumes greétef importance as the problems
of our diverse society become increasingly comnlex”}; accord McCleary, 269 P.3d at 231, 251

- [education program is “not etched in constitutional stone: The legislature has an obligation to
' _review the basic education program as the needs of students and the demands of society
evolve”] ) |

We know what knowledge skills and abilities California students must develop in order

to‘succeed in today’s global ecoriomy and participate as informed citizens in our democracy
because the State has told us what they are. The academic content standards developed by the
‘State represenl the State’s current aﬁiculation of the skills and knowledge that must be taught
and learned in pubhc schools today. Whlle these standards do not create the const1tut1onal right
_. toa quahtatlve education, they do prov1de the Court with a manageable means by which to
assess whether that qualitative right is being fulﬁlled As such, the C-ourt may properly rely on
the State’s acadermc standards in determining the factual question of whether students are being

prowded an educatlon of sufﬁc1ent quality to satlsfy the Art1cle X nght

1. The State’s Standards-Based Educational Program Reﬂects the Skllls and
Knowledge Necessarv for Economic, Civic, and Social Success in the 21st -

Century.
Consistent with the purpose of Article IX, section 1, the Legislature has directed the

| development of academic content standards that “shall be based on the knowledge end skills that -
pupils will need in order to succeed in the information-based, global economy of the 21st
century.” (§60602._) The State Board ef Edncnt_ion described the adopted content standards as
designed to enable students to “succeed academically, pursue higher education, find challenging
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and rewarding work, participate in our democracy as informed citizens, appreciate and contribute

to our culture, and pursue their own goals and ini:erests throughout their lives.” (California State
Boafd of Education, Eﬁglish—Language-Arts Content Standards for California Public Schobls, |
Kindergarten Through Grade Twelve (Déc. 1997) p. iv.)

2. The Court May Rely upon the State’s Academic Content Standards In

Detenmining Whether The State is Denﬂng Students Their Right to an Education
Under Article IX. :

- Courts may use these legislatively determined standards (and the State’s aésessment
program, which meésures proficiency in meeting the standards) as guidelinesfor determining as
a factual matter whether of not the State is meeting its article IX obligations and providing
California students sufﬁclent opportunities to learn the skills and knowledge they need to
partlclpate in the civic and economic life of our State. (See e.g., §60602 [standards de&gned to

“serve as the basis for assessing . . . the California education system]}.)

The recent McCleary decision in Washington is instfuctive. In that case, the Washington
~ Supreme Court held that the State’s “essential academic Ieérnjhg requirements”™—similar to
California’s academlc content standards—identify “the knowledge and skills speciﬁcﬁlly'tailored
. to help students succeed as active citi_z;:hs n contemi)orary society” and “specify ‘what all
students should know and be able_ to do at each grade level™ Vin_nine' separate content afeas.

7 (McCleary, 269 P.3d at 250.) The Court found that the academic leafning requirements, along
-with more géneral s_tétutofy education goals and “broad educational conéepts” set forth in priér
judicial decisions conétﬁling Washington’s edlicatidn article, give “substantive content” to the

‘word “education” in the education article. (Id. at 48, 50.) |

In addition to Washington, California’s academic standards and the assessment and |
| raccouﬁtability systenis aligned to thosé standards are similar td those relied on by the Suprérne
Courts in Idaho Kansas, New Jersey, and North Carolina for detenmmng whether the education
pr0v1ded to students was of sufﬁc1ent quahty to meet constitutional requirements. (See, e. g

Idaho Schs. for Equal Educattonal Opportunity v. Evans (Idaho 1993) 850 P.2d 724, 734-35
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- [“We believe that our acknowledgement of these [legislatively—mandated academic] standards
appropriately involves the other branches of government while allowing the judiciary to hold fast
to its independent duty of interpreting the constitution when and as required.”]; Unified Sch.
Dist. No. 229 v. State, 256 (Kan. 1994) 885 P.2d 1170,-1 175 [“By utilizing as a base the |

‘ standards enunciated by the legislature, the court will fulfill its obligations of interpreting the
Constitution and of safegudrding the basic rights reserved thereby to the people.”]; 4bbott v.

- Burke (N.J. 1997) 693 A.2d 417 (4bbott IV} [state standerds “spell out and explain the meaning

ofa constitutional educétion”]' Leandro, 488 S.E.2d at 259 [relying on “educational goals and

standards adopted by the legislature™ allows court to fulfill its “duty to determine meaning of

_requlrements of state constltutmn”] )

C. Plaintiffs Have Sufﬁci'ently Alleged that the State’s School Finance System Is
Denying Students the Opportunity to Become Proficient in the Academic
Standards and to Receive an Education that Mects Constitutional Standards.

Th_e factual allegations in Plaintiffs’ complaints demonstrate that: (1) a substantial
number of students, including Plaintiff students, ére failing to receive an education that provides
them an oppot‘tlmity to learn the content standards and that prepares them for civie and.politieal
participation and for economic and social success, and (2) the State’s school finance system is

- causing the educational deprivation.

As detailed in the Statement of Facts, supra, Plaintiffs allege:

. ‘Millions of students fail to achieve proficiency in the State’s academic content
standards, and fail to acquire the skills and knowledge that the State deems
essential for success in the 21st century global economy.

. California students, collectively and in every socio-economic and ethnic .
subgroup, lag far behind students in other states in terms of academic
achievement.

. Nearly a third of California’s students fail to graduate from high school and most
of those that do graduate are unprepared for college or a carcer.

. Low funding levels and ineffective finance policies deny California students
access to essential educational resources — California ranks 49th out of the 50
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states in teacher-student ratios and cannot provide sufficient instructional time,
instructional resources or intervention programs.

. The school finance system directly impedes the ability of school districts to
provide their students opportunities to learn the academic content standards and
acquire the skills and knowledge necessary for civic engagement and social and
economic success.

These allegations, reasonably construed, must be accepted as true (Stearn, 170
Cal.App.4th at 439) and, if accepted, are sufficient to state a cause of action for violation of
Article IX of the Cdnstitution. The trial court’s dismissal without leave to amend concluded not
only that these facts were insufficient, but that no set of facts éan be asserted that would be

sufficient to show a viclation of Article IX,

D. 'The Trial Court Erred In Failing to Address Whether There is a Qualitative
Right to an Education Under Article IX and By Concluding that Serrano I -
Bars Any Article IX Claim Related to the School Finance System.

In its Order sustaining the demurrer to Plaintiffs’ Article IX claims, the trial court did notr
distinguish between Plaintiffs’ two Article IX claims — the “qualitative right” _claifn discussed
here and the “common schools” claim discussed below — and mischaracterized both claims as
asserting a “constitutional right to a particular level of funding.” (AA 11:455; VIL:1413.) Having
mischaracterized Plainﬁffs’ claims, the court failed to address the core 1egal question of whether
the California Constitution provides students thé right to an education that meets some quality.

As discﬁssed above, the language and history of Article IX, California judicial decisions
.construing the fundamental right to education, and the weight of authority from other states
demonstrate that California students are entitled to receive an education of ,somé qualitative level

— Spéciﬁcally, an education that prepares them to participate in civic institutions and provides
them an opportunity for economic and social success. The trial court erred in failing to
| recognize this qualitative right to an education under Article IX. |

Contrary to the trial court’s characterization, Plaintiffs do not aésert an Article IX right to

a specific level of education funding anymore than a prisoner denied healthcare claims a right to

a constitutionally fixed dollar amount of prison funding. The State’s obligation with respect to
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~ its school finance system flows from the qualitative right to an education afforded to all students
under Article IX.2 |
The Article IX right to an education that meets sdme qualitative standard exists

independently of the school finance system, but it is a right thatr can be violated by operation of
the school finance system. If the State acts or fails fo act in a manner that denies studenfs their
qualitative right to an education under Article IX, no Califomia case providés a special legal
exemption for State actions relatedlto school finance or requires the courts to close their eyes to
oth:erwise. justiciable and enforceable Article IX claims solely because they touch on matters of
' ﬁﬁ_ance. To the contrary, Plaintiffs are entitled to demonstrate that the State is operating its

séhool' finance system in a manner that violates their Article IX.right' to an education. Whether
~or not the State’s school ﬁnance system is actually denying students their qual_itéti\}e right to an

education is a question of fact that cannot be décided by demﬁrrer.r |

Despite interpreting Plaintiffs’ qualitative right claim as a claim for a specific level of

funding, the trial court noted fhat “[i]f the Court were writing o a clean s’laté, plaintiffs’ reliance

on [sectioﬁ 5] might carry the day.” (AA 11:454.) The trial court, however, concluded that

Serrano I “considered and rejected the argument that section 5 of article IX included any

particular financing requirement.” (/d.) Although the court appears to have interpreted Serrano
It ‘bar any Article IX claini related to school finance, the Supreme‘Court never considered such
a far-reaching restrictidn on Article IX 'rights in Serrano I, nor has it done so in any other case.

In Serrano I, plamtlffs challenged a school ﬁnance system that made the educatlonal

resources available to students dependent on the tax wealth of the students’ school districts. The
section 5 claim in that case asserted that the State’s ﬁnance policies created separate “systems”
(based on a district’s tax wealth) rather than tile “common system” reqﬁired by section 5. While

agi‘eeing with plaintiffs that a funding system that results .in wealth-based differences would violate

BSee Serrano II, supra, 18 Cal.3d at 748 {“There is a distinct relationship between cost and quality of
educational opportunities afforded . . . differences in dollars do produce differences in pupil achievement™]; see also,
-Campbell Cty. Sch. Dist., 907 P.2d at 1272 {*Nothing in the Education Clause of our constitution suggests that the
fundamental right to an educatlon apphes only to the education itself, not to the money needed to fund that
education. Education does not oceur in a vacuum,; it is achieved as a result of public expenditures.”])
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other constitutional provisions gﬁaranteeing equal protection, Vthe Supréme Coﬁrt- determined that it
“must fejc_ect plaintiffs’ argument that the provision in secﬁph Sfora fsysterh of common
schools’ requires uniform eduéational eXpeﬁd_itures.” (Serrano I, 5 Cal.3d at 596, emphasis
added.) The Court charact_erizéd plaintiffs’ -claims as seeking “equal school spending” and noted
that the “common schools” -proviSion had never been interpreted to réquire 'complv_::telyr equal
spending. (/d., emphasis added.) In fact, the language from Serrano I relied upon by the trial
court here likewise focuseé on equal spending and does not provide support for the trial court’s

conclusion that Plaintiffs’® Article IX claim is barred:

[We] have never interpreted the constitutional provision [section 5] to require
equal school spending; we have ruled only that the educational system must be
uniform in terms of the prescnbed course of study and educat:lonal pro gressxon
from grade to grade . . :

' -(AA I: 454, quotmg Serrano I, 5 Cal.3d at 596, emphasis added.)
Furthermore, the Serrano Court upheld the demurrer to the section 5 claim in large part to
avoid a dire¢t conflict with the text of fonn;:r section 6. (/d. at 595-96._) At that time, section 6
expressly alldw_ed for some variation in district eXpenditures on edu(':ation3 as it directed the |
Legislature to “provide for the lévying ahnuall_y by the governing board of each county . . . of
such school district taxes, at rates . . . as will produce in each ﬁséal year such revenue as the
govermng board thereof shall determine is requlred 2 {(Cal. 'C-oﬁst former art. IX, § 6 ) In
Serrano II, the Court conc1se1y explained the reason why the section 5 claim brought by
plaintiffs in that case had to be rejected:
At pages 595 and 596 of Qﬁr opinion in Sérraﬂo 1, in rejecting plaintiffs’ contenﬁpn' that the
rsystem there alleged to exist was ﬁoiative of the provisions of article IX, section 5 (requiring “a |
system of common schools”), we observed that foﬁherl art_iéle IX, section 6, paragraph 6, the |
. provision here at issue, “specifically authorizes fhe very clement [variation in. school district
| expenditureé] of which plaintiffs’ complain.” |

(Serrano 11, 8 Cal.3d at 770-71, citations omitted.)
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There are only two sentences in Serrano I that address section 5 and school ﬁné.nce, and
both sentences make clear that any limitations imposed by the Court were related to the Court’s
concern with the conflict between a section 5 claim for equal spending and the language of

seétion 6 that existed in 1971

While article IX, section 5 makes no reference to school financing, section 6 of
that same article specifically authorizes the very element of the fiscal system of
which plaintiffs complain.

& ok ok

" This maxim [refemng to prlnclple of conflict among constitutional prov151ons]
suggests that section 5 should not be construed to apply to school ﬁnancmg
otherw:se it would clash with section 6.

(Sefrano [ 5Cal3d at 596, emphasis added.)

These two sentences are limitéd_in their reach and ‘p.rovide no support for :chelproposition
that Article IX rights can hever implica;terthe State’s school finance system.*’Rather, the decisian
in Serrano I was focused on the claim that section 5 required equal spending, a claim at odds
with the specific var-iations,providcd by sect_ion 6. In rejecting that claim, the S‘uprenie Court did
not éonsider_ —let alone decide — the broader qﬁéstioh of whether the school finance system can
- be chﬁllenged_if 1t denies rights granted to.Studeﬁts under Article IX. tSee Santisas v. GOodz‘ﬁ
- (1988) 17 Cal.4th 599, 620 [“An appellate decision is not authority for everythihg said in the
' éburt’s opinion but only ‘fof the points actually involved and actuélly decided’”], qﬁoting

Childefs v. Childers (1946) 74 Cal. App.2d 56, 61; see also Chevron U.S.A., Inc. v. Workers’
Comp. Appeals Bd. (1999)'19 Cal.4th 1182, 1195 [“An opinion is not authority for propositions
ﬁot considered”].) The tnal cburt’s concliléion that Serrcmojr -bars Plaintiffs’ Article IX claim

because it bars any claim related to finance is therefore erroneous; if there is a qualitative right to

2Not only do Plaintiffs’ claims in this case nof clash with any other constitutional provision—including the
former section 6 and its authorization fo_r local revenue raising—but the specific concern that animated the Court in
Serrano I is no longer a practical one. The authorization for local property tax variations contained in former
section 6 (now located in article X1HI, section 21) has been rendéred inoperative by Proposition 13, which
superseded that provision, limits property tax rates to. 1%, and gives the State the authonty to allocate those revenues
ra.mong local govemments and school dlstncts (Cal. Const., art. XIIT' A, §1 )
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an education under Article IX, Plaintiffs are entitfed to prove at trial that the right is being

violated by operation of the school finance system.

I.  THESTATE HAS ALSO VIOLATED ARTICLE IX BY FAILING TO PROVIDE
FOR, KEEP UP AND SUPPORT THE STANDARDS-BASED SYSTEM OF
COMMON SCHOOLS IT HAS ESTABLISHED, |

Section 1 of Article IX requires that the Legislature “sh.all encourage by- all Suitablé -
means the promotion of intellectual; scientific, moral, and agricultural impr’ovement.” Section 5
* states: “The Legislature shall provide ﬂ)# a system of common schools by which a free school
' shall be kept up and supported in each district at least six months in every year....” (Cal.
Const., art. IX §§1,5.) Plaintiffs’ second claim asserts that whatever educatlon program the
State chooses to place at the core of the common schools system, the Constitution i 1mpo_ses an
enforceable obligation on the State to ensure that funding is sufficient to “provide for,” “keep up
“and support” the delivery of that program throughout its “system of coﬁmoo schools.”® In other
words, the State must pr0v1de fundmg that is sufficient to fund the educat10nal program it has

_ chosen and must provide it in a way that allows alt schools to deliver that program to all -
“students. Because the California Supreme Court has made it clear that at the heart of the
constitutionally mandated “system of common schools” is the 'sy,ster_n’s “uniform . .. course of
study and educational progression ﬁ'om grade to grade” (Serrano I, 5 Cal.3d at 596), it follows
that the Legislature’s duty to “provide ﬁ)r a system of common schools” requires the provision of

| funding sufficient to support the dehvery of the uniform course of study and grade-to grade

o progressmn that the Legislature has estabhshed 3

The specific content of the system s uniform course of study is subject to legislative
- discretion and has changed over tirhe. Today, the State’s academic content and performance

standards—which detail the specific knowledge and skills the State expects children to learn in

Ohe Robles-Wong Complaint states this claim as a sep'arate cause of action (AA I:53-54), while the CQE
Complaint presents the claim as an alternative theory under Article IX of the Cahforma Constitution. (AA VII:1506

- [19221, 225-26].)

- AUnlike Plaintiffs’ preceding Article IX claim, the common schools claim does not assert that Article IX
requires the State to provide an education to all students that meets a qualitative standard.
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each core subject in each gl'adewére the core of the State’s educational program. However, the

* State’s educational finance sjrstem is not designed to ensure and does not ensure that districts and
schools can systematically deliver that standards-based educational program — in fact, it more
often frustrates the delivery of that program. This failure violates tﬁe State’s constitutional duty

to “provide for” and “’keep up and support” the system of common schools it has established.

A. . Article IX’s Requirement that the State “Provide For” a System of Schools
that Are “Kept Up And Supported” Requires the State to Provide the
. Funding Necessary to Deliver the Educational Program.

L Section 5 Requires the Legislature to Provide For, Keep Up, and Support the
Common Schools System by Providing Necessary Funding. :

- Section 5, like section 1, imposes a mandatory dlity on the Legislature: the Legislature
“shall provide for” the public school system. (Emphasis added.) The plain I-neaning‘of “provide
for” is to “make arrangements for supplying means of suppoft; fnoney, etc.”% The requirement
that the State provide a system by which its public schools “shall be kept up and supported”
likewise includes a direct requirement for financial support. The plain meaning of “keep up™—
to “maintain the good condition of*— is to reqﬁire schools fo meet both substantive criteria
(i.e., “képt up” to an educational standard) and temporal criteria (i.¢., be “kept up” over time).
“Support,” synonymous With-“provide for,” means “to pay the costs of” or “maintain . . . by

supplying with things necessary to existence.”

The framers of California’s Constitution, through their words and actions, imposed an
éfﬁrmative duty on fhe Législature to provide a free, uniform public eduéation system aﬁd to
provide funding commensurate with the obligation being undertaken. During the 1849
conventioh, Delegate Semple declared that California should have a “well-regulated system of
: education;” which he defined as “uniform throughout the State,” such that';‘the aggregate fund

from all the districts” should be “distributed equally throughout the State.” (Browne, Rep. of

iiSeé htip://dictionary.reference.com/browse/provide+for, (fast visited 6/28/12).

3See hitp://dictionary.reference.com/browse/keep-+up (last visited 6/28/12).

HSee bttp:/fwww.merriam-webster.com/dictionary/support (last visited 6/28/12) and
http:/dictionary.reference.com/browse/support (last visited 6/28/12).
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Debates, supra, at 202.° Similarly, the 1879 convenﬁon delegates compelled the Legislatﬁ:e to
increase “consistency” across the state’s common schools by combining the “system” language
with the minimum school year length requirement, which they simultaneously doubled.

(Debates and Proceedings, supra, at 1087.) Delegate Winans noted: “It is very proper that -
where the declaration is made that the Legislature shall provide for a system of common schools,
it shall be followed by an enactment that a school shall be kept up and supported in each 7
district.” ({bid.) The delegates also demdnstrated their commitment to a cohesive and well-
appointed system by their strong opposition to eliminating ;the state Superintendent of Public
InStmction post because they considered the Superintendent and a centralized state office -

b B9

“necessary” “to sce that the laws passed by the Legislature are executed uniformly throughout

the State.” (/d. at 1091-97.)

-2, As Interpreted by the Courts, the Constitutional Right to an Education Provided

Through a “System of Common Schools” Requires the Provision of a Uniform
Course of Study and the Funding Necessary to Deliver that Educational Program.

Shortly after the adoption of the Constitution, the Supreme Court observed in Kennedy v.
Miller (1893) 97 Cal. 429 (Kennedy):

The term “system” itself imports a unity of purpose as well as an entirety of
operation, and the direction to the legislature to provide “a” system of common

_schools means one system which shall be applicable to all common schools within
the state.

(Id. at 432, emphasis in original; sée' also Coulterf v. Pool (1921) 187 Cal. 181 192 (Coulter)
[“The word ;system,’ as employed in the constitution, means an o_rgaﬁized plan or scheme in
keeping with which the constituent parts tﬁereof are rendered similar and are connegted.and
combined into one complete, harmonious whole, and it necessarily imports both a unity of
- purpose and entirety of operation.”])

The contours of the common school system have been further defined by the courts over

the past century to require “uniform[ity] in terms of the prescribed course of study and

®Delegate Semple used this argument to defeat a proviso that would have allowed the Legislature, under
exigent circumstances, to redirect to other uses land grant revenue designated for education.
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educational progression from grade to grade.” (Serrano I, 5 Cal.3d at 596.) In Piper, the

California Supreme Court explained that:

‘The California Constitution provide[s] for a uniform system and course of study
as adopted and provided by the authority of the state. Under this uniform system
pupils advance progressively from one grade to another and, upon the record
made, are admitted from one school into another pursuant to a uniform system of
educational progression . . . . The enjoyment of these privileges are enforceable
rights vouchsafed to all . . . .

(Piper, 193 Cal. at 669, emphasis added.)

While the State may possess latitude in choosing the content of the course of study and
the manner of the grade-to-grade progression, the important point is that the St.ate.must establish
and provide for & system of common schools and that it must be ore, unified system that deﬁvérs
a uniform course of study and grade-to-grade progression to all students in the étate. The |
constituent parts—including thé core educational program and the finance scheme—must be
“connected” and combined into a “harmonious whole” in furtherance of that “unity of purpose”
and “entirety of operation.” (Kennedy, 97 Cal. at 432.) | | |

| " The Kennedy Court confirmed that the provisions that govern education finance area

critical aspect of that “system” and have been from early on:

In pursuance of this direction [i.e., to provide a system of common schools], the
legislature has enacted [certain Political Code provisions]*® wherein the system
outlined in the constitution is amplified, and provision made for the organization
of school districts . . . and also providing for the proper application of the revenue
from the state school fund, and for the raising of additional money by taxation for
the support of the common schools. ' '

(ld. at431.)

Courts have acknowledged the connection between the State’s Article IX obligations and
its duty to fund those obligations, and have enforced Article IX rights even wﬁen doing so results
in added expeﬁse to the State. Most notably, Butt, 4 Cal.4th 668, required aﬁinnative state

financial intervention to remedy a local deprivation of educational opportunity. Suffering a

%The Political Code provisions referenced in Kennedy were the precursors to today’s Education Code.
-(See California Teachers Assn. v. Bd of Trustees (1978) 82 Cal.App.3d 249, 254.) '
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substantial budget shortfall, the Richmond School District faced thé early closure of its schools .
six weeks earlier than the prevallmg statewide standard. In affirming the entry of lnjunctlve
rehef requiring the State to intervene with the ﬁnan(:lal support needed to keep the district’s
schools open for six more weeks, the Supreme Court noted that the Constitution makes education

“uniquely a fundamental concern” of the State:

Since its admission to the Union, California has assumed specific responsibility
- for a statewide public education system open on equal terms to all. The
. Constitution of 1849 directed the Legislature to “provide for a system of common
- schools, by which a school shall be kept up and supported in each district. . .-
(Cal. Const. of 1849, art. IX, § 3.). ... That constitutional command . . . has
persisted to the present day. (Cal. Const., art. IX, § 5.)

(Butt 4 Cal.4th at 680.) . | 7
Because the Court held that state financial assistarice was requlred by the Equal

_P-rbtectlon Clause of the Constitution, it concluded it was “unnecessary to address claims thata
~ state duty of intervention may also have arisen under the “Vfree school” clause or the fourteenth
amendment. (/d. at 692, fn. 20.) But the Court’s reasoning _ and its affirmation of required
‘state assistance -— leaves little doubt that financial respdnsibility_ is one aspect of the State’s:
ultimafe responsibility to provide for a system of cominon schbols. , _

: 'Similarly, Piper established that the right of all California childten to be educated in
schools that are part of California’s common s.chools syster-n is an absolute right that exists
regardless of cost implicatio.ns. Rej écting defendants’ contentions that to -#dmit Indian children

to the district’s schools would be _tod costly, the Piper court stated:

The economic question is no doubt an important matter to the district, but it may
very properly be addressed to the legislative department of the state government.
The constitutional guarantees mvolved in this case are imperative and must be

given effect. _
* (Piper, 193 Cal. at 674, emphasis added.)

The “free school” cases also recognize that the State’s Article IX responsibilities include
a financial duty to support the necessary elements of the educational -program and to maintain a

~ complete, unified system of public schools which delivers an eduicational program to all students
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‘c'onsistent with prevailing statewide sta’ndards “The-concept ofa ‘eomrnon’ scheol is lihked
d1rectly to that of a ‘free school,’ wh1ch must be ‘kept up and supported’ in each district for a
prescrlbed annual duration.” (Wzlson v. State Bd. of Educatzon (1999) 75 Cal. App 4th 1125,

B 1136 (Wzlson).) The:free sehool guara_ntee extends to “the cost and upkeep of the school _1tself
and its physical faeilities; districts cannot charge for such .expenses as teachers’ salaries",- sehoel
furniture, or tlre use of sehool buildings for educatizo_nral activities.” (Arcadia Unified Sch. Dist.,
2 Cal4th at 264,’ ﬁl.lO; see also brt’viﬂg School Assn., 11 Cal.App.4th 1513 [district not
Peﬁnit_ted to. cllarg_e for driver tralning];' Hartzell, 35 Ca.l.3'd at 909-11.)

A lohg line of cases fr'om'Kenn'edy to Piper to -Serrano- to Butt hsve recdgnized the
State’s nodeelegable duty te 'erlsure the proper functionirlg of'its “system of common schools ”
(See, e. g Butt 4 Cal.4th at 681 )It follows that the State’s constitutional duty to provide for, and
to keep up and support, the system of free, commen schools also means that the State is
-obligated to pay for the concrete delivery of the uniform course of study and the educational

‘program on which' the Stéte-has based its system of common schools 31

" B.  The Core of the State s “Common Schools System” that Must be Kept Up
~ and Supported Is Currently Its Unlform Statewide Academic Content and
- Performance Standards : .

The speclﬁc content of the system s uniform course of study and the precise grade-to-

- grade progresswp have changed over time. At the tlme of the ConstItutlonal Convention in |
1879, for example, orthograpliy, reddlng, wntmg, arithmetic, and geography were am’_ong" the

: sul)jects' required to be taught in all public scllodls ® By the time of Piper irl 1921, the course of

| fstudy had been further modified and expanded to mclude, inter alia, the history of the .

const1tut10n of the Umted States the duties of c1t1zensh1p, elements of physmlogy and hyg1ene 3

1 peal distx'icts no longer have'the ability to raise their own revemies; they have only the limited options of
asking voters to impose a nominal parcel tax or relying on parent and community support, both of which present
" challenges for districts with the most needy students As Butt recognizes, this reality places final financial
: respons1b1hty on the State.
#see, e.g., former Pohtwal Code sect1on 1665 {as amended by Code Amendments 1873-74, § 65, pp. 111-
12.
32See, e.g., fonner Political Code section 1665 (as a_mended by Stats. 1921, ch. 486, §, pp. 739-40.
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To this day, the State has continued to require thst certain sﬁbj eets.‘b,e taught at the dit_'_‘fetent
grade levels (See e.g. §§51210 51220; 51225.3.) |
| The “system Qf common schools” advanced significantly, however, w1th the Leg1s1ature s
1995 decisiert to adopt unifor_m _statewide academlc content and performance standards —
- standards that now further d_eﬁn_e the edﬁcational core of the common schools system. (AA
VIL:1506 [§1225-26]; 1.20-23 [{61-68].) As noted earlier, the eontent- stsnctards detail the
: spectﬁc kn.(')wledg'e and skilis that the State expects students to learn in each 'core subject in each
‘grade, and content stéﬁdards have been adopted for eaeh sebject required for study by ttte |
- Legislature. | .

Mastety Of the _c:ontent standards — and sarictiens for failure — have now Become _tﬁe
central-uhiinné force for Qalifomia’s K-12 educational systerti. In the words of the legi_stattlre, _
the standards “serve as the basis for assessing . . . the California educational system as a vthole.”
(§60602(s)(2).) As detailed above, textbooks, teaehet' training,,professio_nalgdevelopment,

: curricﬁ_lum framétmrks, assessments, accountability and intefveﬁ_t_ions are all buitt around the -
' eontent standards, The centeht standards articulate the superstructure fer Calirfomia’.s .current '
common school system % _ |

E_ach California student is held individually accountable for meeting the content :

. standards througtl the requirement that each student must pass the cﬁmulative stand’ar‘ds-based

Cahforma ngh School Exit Exam in order to graduate from high school. (§60851 ) Students

who are unable to pass thls assessment—approximately 45,000 high school seniors a year—are

mehglbl_e to rrecetve a h1gh school diploma and to gradiate. (AA VII:1475 [ﬂ85-86].) Learning o

the standards at lower grades is thus essential for successfully progressing through the higher
--grades and, eventually, for graduation.. For.exaltlple, the Mathematics Framewotk' states that “a

~ foundation for the mastery of later standards must be built at each 'grade level "4

“#As previously noted, Plaintiffs do not assert that the current academic content standards are
constitutionally required. What is constitutionally required is that the State provide for, keep up and support
-whatever core educational program it establishes.

_ *hitp://www.cde.ca.gov/ci/cr/cf/documents/mathfrwk pdf (last visited 6/29/12) p. 10. Also “Instructional
resources are organized in a sequential, logical way” to be “coordinated from level to level.” (Id.) ‘ -
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The standards, thus-, inescapably articulate the uniform “prescribed course of study and
educational progression from grade to grade.” (Piper, 193 Cal. at 669; Serrano I, 5 Cal.3d at
'596.) They provide the “unity of purpose as well as {] entirety of operation” tﬁat has repeatedly
been held to be the hallmark of the “system of common schoolé.” (Seé, e.g., Wilson, 715
Cal.App.4th at 1 137, citing Kennedy and -Serrano.)r | |

It was thé high degree of uniformity supplied by the content standards and standards-
aligned assessments that allowed the Wilson court to say with confidence that charter schools
were part of the “‘sy'stem.-of common schools.” (Id. at 1137-38 [creation of charter schools-did
not violate the State’s section 5 duty to maintain a Single, uniform system of common schools].)
The court concluded that charter schools are paﬁ of the corﬁrnon schools system because, inter
alia, “their education programs must be geared to meet the same state standards . . . and studént
progress will be measured by the same assessments required of all public school students.” (/.
at 1138.) For the Wilson court, the academic content standards and mandatory standards-aligned
assessments brought charter schools under the umbrella of the common schools system,
“ensur[ing] a constitutional level of cohesion within the curriculum and course of study at each
g'l;a'de level in all schools.” (fd. at 1137-1138, fn. 9, emphasis _added.)-‘t—2

Other state courté have held that academic content and accountability standards are a.

%o 66

~defining element of the state’s umform system of public schodls in which all children are _
entitled to be educated. (See, e.g, Lobato, 218 P.3d 358; McCleary, 249 P.3d.227.) They have
-accordlngly held that, where the state fails to fund schools sufﬁc1ent1y to prOVIde all students
- with the opportunity to meet the standards, the state’s school finance system is unconstltutmnal
(Ibid)
The recent Lobato decision in Colorado is on point. Similar to California’s, the Colorado

Constitution mandates that “the general assembly shall . . . provide for the establishment and

maintenance of a thorough and uniform system of free public schools . . . .” (Colo. Const. art.

“The content standards have taken on an even greater role in California since Wilson with the introduction.
of the high school exit exam and sanctions on'schools and school districts that fail to meet proficiency requirements.
K
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IX, emphases added.) On rcviéw of the trial court’s dismissal of plaintiﬁ‘s’ complaint, the
Colorado Supreme-Co.urt reco gnized that it ‘fis the constitutional résponsibility of the legislature
to establish guidelines for a thorough and ﬁnifoxm system of public schoois.” (Lobato, 218 P.3d
at 372, citing Lujan v. Colo. State Bd. of Ed.'(Colb. 1982), 649 P.2d 1005, 1018-19.) The Court
directed that “[t]he trial court may appropriately rely on the legislature’s own pronouncements to
devélop'the meaning of a ‘thorough and uniform’ system of education.” (/d. at 375.)
Accordingly, the Court noted, the state’s “education reform statutes with proficiency targets and
content standards™ may be used to evaluate whether or not the state has complied with its
constitutional duty to provide for aﬁd maintain a thorough and uniform system. (/d. at-372,
| fn.17 ) The Court thus held that plaintiffé could proceed on their claimé that Colorado’s school-
financing system violated the “thorough and uniform sjstem” cl.ause of the Colo_radb
_ Constitution “because it is underfunded and disburses funds on an irrational and arbiﬁary'basis-”
such that “current ﬁlﬁding levels do not allow students the opportunity to meet the standards and
objectives established in education reform legislation.” (Id. at 374.) The Colorado Supfeme
Court thus permitted the Lobato plaintiffs to prdceed ona cléirri similar to that presented by
piai_ntiffs here: that the school finance system mﬁSt be designed and funded in such a way as to
ensure that districts énd schools are able to uniformly deliver to aIl students the academic content
standards around whlch the entire public education system is based 4
In numerous other school funding challenges — whethcr the cla1m be that the state _
| ﬁna‘nce system fails to deliver a qualitative standard aligned to a fundamental right or, as in
rLobato, ‘whether it fails to suppdrt a uniform system — courts hafre held that constitutional
compliance means the state’s ﬁmdiﬁg system must be aligned or “visibly geare f’-ro deliver the
constitutional standard, (Robinson, 303 A.2d at 295; see also Neeley v. West Orange-Cove

Consolidated Ind. Sch. Dist. (Tex. 2005) 176 S.W.3d 746 [Legislature’s choices in financing its

®(Jpon remand, the Lobato trial court found that Colorado was, in fact, failing to provide for and fund the
state s standards-based system in violation of the state constitution. {(Lobato v. State (Dist. Ct., Denver County, No.
2005CV4794) Findings of Fact and Conclusions of Law (12/09/11).) (Available on Non-Cahfonua Authorities
CD)
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adofted educational program must be “informed by guiding rules and principles propeﬂy related
to public educétion”].) In the modern era of state standards and accountability systems, the
- courts have consistently held that such constitutional guarantees for education mean that the
finance system must be designed and implemented to déliver the state’s adopted a;:;ademic
standards. (See, e.g., McCleary, 269 P.3d at 253 [“The basic education funding formulas . . . did
not correlate to the level of resourcés needed to provide all students with an opportunity to meet
the State’s education standards”]; Abbort, 693 A.2d at 429 {“Because [the state education
standards and funding statute] does not in any concrete way attempt to lmk the content standards -
to the actual funding needed to deliver that content, _§ve conclude that this strategy, as
implemented by [the stafute], is clearly inadequate and thus unconstitutional as applied to the
special needs districts™]; Montoy, 120 P.3d 306 at 308-09 [“we need look no further than the
legislature’s own definition of suitable education (incorporating academic content and
performance standards) to determine that the standard is not being met under the current
ﬁﬁancing formula™]; Idaho Schs. for Equal Educational Opportunity, 850 P.2d at 735 [“Should
the plaintiffs be zible prove that they canhot meet the standards established by the State Board of
Education, noted above, with the money provided under the current funding system they will
have presented an apparent prima facie casc that the State has not established and mamtalned a.
. system Qf thorough education”]; Hull v. Albrecht (Ariz. 1997) 950 P.2d 1141, 1145 [“[a]
cdnstitutionally adequate system will make avaﬂabl_e to all districts financing sufficient to
provide facilities and equipment necessary and appropriate to enable students to master the
cducational goals set by the legi51ature or by the State Board of Education pursuanf to the power
delegatéd by the legislature™}; -Campéell County Sch. Dist., 181 P.3d at _67"[reéognizing “the
constitutional directive that it is the legislature’s duty and prerogative to determine the
appropriate standards for our public schools and to assure sufficient funding is provided to allow

the districts to achieve those standards”]; see also Pauley, 324 S.E.2d at 134-35.)
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C. Plaintiffs Havé Sufficiently Aﬂeged that the State Is Failing to Provide the
Financial Support Necessary to Deliver Its Standards-Based Education
Program to All Students.

The Complaints detail not'only the absence of any coherent relationship between the

funding system and the standards-based educational program, but also the many ways in which

the State’s school funding policies and practices prevent districts and schools from delivering the

standards to all of their students. As detailed in the Statement of Facts, supra, Plaintiffs allege:

Funding is based on arb1trary formulas that are um‘elated to the actual cost of the required
education program or to student need. :

Funding is insufficient to provide the staff time and instructional time necessary to learn
the standards, and this systemic failure is exacerbated for California’s large populatlon of
English learners and low-income students. :

State funding policies and practices make it virtually impossible for districts and schools
to engage in the long-term planning and resource allocation necessary to deliver the
State’s education program to all students, or to provide the consistent focused
intervention and remedial resources needed by millions of the State’s students

As aresult of the State’s failure to provide necessary fundmg, millions of students fail to

‘achieve proficiency in the State’s academic content standards, and fail to acquire the

skills and knowledge that the State itself deems essential for success in the 21st century
global economy.

The State demands that schools and districts meet annually increasing goals of student

- proficiency, but continues to reduce educational resources and ignores all evidence

demonstrating that additional resources are necessary to meet those goals.

In dismissing this claim without leave to amend, the trial court concluded that — even

assuming Plaintiffs’ allegations are truc — no amount of “disconnect” between the State’s

standards-based education program aﬁd the funding system is actioﬁable and that the State has no

obligation under Article IX to support its chosen program. If affirmed, the ruling of the trial

court would mean that the State can hold students, teachers, schools and districts accountable for

the widespfead failure of California students to reach proficiency on its academic standards, but

the State itself cannot be held accountable if the cause of such failure is its own funding system.
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Th_e trial court’s intérpreté,tion of the State’s obli'gatioh under Article IX to provide for a system’ |
‘ 'o-f oon_lmoﬁ ‘schools was enoneoué and lmus‘t,.be rejeot_ed.ﬂ
- . PROPOSITION 98 DOES NOT PRECLUDE I’LAINTIFFS’.CJ?_,AIMS. |

The Stﬁtc will likely argue, as it did below, that the relatively re.cent adoption by the

voters of Propo'si‘tiojn. 98:'corhpletely fulfills whatever obiigations Article IX imposes on the State.

According to the State, Proposition 98 did thi_s by: setting a minimum amoont of stato genéral .

fund monies that shlould_‘ be allocated for public éducation. 3. This ai'goment overlooks the fact
' that neit‘hér the batlot ‘r'neasure ni_ateﬂals nor the text of the Probosiﬁ'on itself, which is cootained o

Lin Ar.ticlo XVI, section 8 of the,Califlon.lia'Coosti‘tution, evef even mentionod or foferred' to -

Article IX, its mandato, or its i_ﬁngu.age in any way. Thu’s the minimunis set by Pfoposition 98

~ cannot be construed as a déliboratefmeas.'.ure to implement Al’tioié'IX. |

| Prooosition 98’ p’urpoé_es and the history that led to its adoption are not subject to debate.
The i}oters.appro{rcd Proposition 98 in 1988, in response to declining reven.ues.resolti'n'g from the
p_éss‘ago of Proposition 13 1n 1978.% 'Propoéiﬁon 98 sets foi‘th a complex series of formulas that
oach'yeaf calculote the minimun;t portioh of general ﬁmd revénu.ésl that shooid be 'deSighﬁted for
K-12 schools and oommunlty colleges based on the State’s economic condztzons (See generally
Cal. Const art. XVI § S(b) ) Spec1ﬁca11y, Proposmon 98 states that “the moneys to be apphed |
| . \b_y the State for the support of sohool districts and communlty col_lege districts s_hall be not less
than” the amoont' yiolded by ooe of three tests. (1&.) T‘hos‘er tésts are kéyed to changos in the
| State’s econonﬁc ooﬁditiOnS, inoluding genefal fund revenues and t_hé amouﬁt of funding
-receivlec_i by schools in the pre\(ioﬁs year aidjusted to pay for new studentsran.d' inflation. .(Cral.
Const, art. XVI, §.-8(b)(1)f& (2); AA 1:85 []986, 87].) Proposition ‘9'8 was inteoded to requirerth'at

- a minimum percentage of the State’s general fund revenﬁe woiﬂd be allocated for public schools

#For the reasons discussed in Section I(D), above, Serrano I does not preclude Plaintiffs’ common schools

- . claim, as that case addressed equal expenditures and did not address thc State’ s duty to keep up and support its

system of Sommon schools. ‘
“The trial court declitied to reach the Proposmon 98 issuc. (AAIIL 458-459
*Proposition 98 was amended in 1990 by Proposnmn 111 but those changes make no dxfference to any
issue in. ﬂllS case. ‘
: 32
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- and community colleges in light of dnvi'ndling resouree's and the fact that, after passage of .-
. - Proposition 13, schools Were‘ forced to comp.ete in the po'l_itic'al arena with many other public
servicesrfor general funds. Proposition 98 designetes eportion ef tax revenues for public _‘
- schools, much like gas tax revenues are required by other law to be spent for roads and highways
withont_ regard to whether--they are sufficient to keep all the roads in good repair. |
If, as the State contends, voters had inténded to use 'Proposition 98 to deﬁne the amount
' ef fnnding the State was required to spend to satisfy its duties under Article IX, one would
e)_cpect to find a reference to Article IX in Proeesition 98. Yet there ie no such reference, either
- explicit or implicit. Nowhere in Propoéition_'98 is-.there any reference to the Education Clauses, |
‘ whjch appcar in Artieie iX Indeed, the leading California case interpreting Propoéiti'on 98 'li.sted
~ the provisions of law amended by Proposmon 98 and notably missing. from that list is
"Artlcle IX. (Cal. T eachers Assn v. Hayes (1992) 5 Cal App 4th 1513, 1517 fn. 1.) Nor does
_ 'Propomtlon 98 use any_ of the key terms or concepts used in Artlcle IX, such as the obligation to
encourage education “by all suitable means” or the. obhgatlon to “pr0v1de for..., ke['ep]_'_hp and
support[]” a system of common schools | |
Under the State ] theory, these omlsswns are no small matter. If the State were e correct
that Proposrtlon 98 estabhshed an outer lumt on the State’s duty to provxde for keep up and
| _sup_port its _system of common-schools, then Proposrtron 98 amended Article IX. Under state
| ‘law, any-init_iat-i\-/e nteasure that amends enether legislntirre enactmen_t'or constinttionat proifision ‘
nlnst-'expressly set forth the text of the pre\risions_that it would revise. (See Elec. Co'de § 9084(b) _
7- [“The ballot pamphlet shall eontain . . . the specific constitutional or statutory prorzieion, if any,
‘that each state measnre would repeal or revise.”]; Gov. Code §88001(b) {simﬂar] ) Yet
Proposition 98 did not even refer to the EducatiOn Clauses, let alone set forth their text,
prowdmg further evidence that Proposition 98 did not intend to redeﬁne 1mplement or

supersede the Educatron Clauses.

HThe adoptron of the State’s theory would imply that Proposmon 98 violated this so-called “reenactment
rule,” calling into question the validity of Proposmon 98. By 1tse1f tlus 1mplxcat1on prov1des sufﬁcrent reasonto
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Proposition 98’s ballot pﬁnphlet materials are equally silent with respect to the Education
Clauses of Article IX, and similarly suggestive of duties that differ from those that Article IX
imposes. The ballot pamphlet materials fdcus,on the political gridlock that had prevented the
State from addressing a decade of déclining per pupil revenue, and the need to address thaf
gridlock by “tak{ing] schoo! financing out of politics by ensuring a minimum funding level for
schools.” (AA II:376].) The proponents framed Proposition 98 as a tool “t0 tellf} the politicians
how to spend state funds to make our schools better” and to give Californians “a chance”-to
reverse the decline in funding for public education. (/bid.) The ballof materials poiﬁted out the
decline in tax dollars used to support public education and described the measuré asa cétch—-up
| pr0v1s1on (Ibid.) |

‘In Lobato v. Colorado (Colo. 2009) 218 P.3d 358, the Colorado Supreme Court rejected
an argument almost 1dent1cal fo the State’s argument here. The Lobato plaintiffs alleged that
Colorado’s school funding system violafed the education clause of the Colorado Constitution,
which states that its general assembly “shall . prOVide for the éstabliéhment and maintenance
of a thorough and umform system of free pubhc schools throughout the state. . . .” # In 2000,a
Colorado voter initiative called Amendment 23 increased per pupil fundmg and fundmg for
categorical programs by a formula that called for at least a 5% increase annually in state aid plus
per-pupil and categorical progrém increases tied to inflation. To accomplish thi_s objectivé, the
initiative diverts a portion of tax colle_ctions td a state education fund, much like Proposition 98
—in California. (Id. at 375.) The State of Colorado _ai'gued that fhis action by the voters set the
minimum level of education funding required by its constitution for its free public_schobls. The
B njal court agreed, but the Colo_radp Supreme Court reversed, looking to the contents of the ballot
proposition c"rBluf: Book™ that went to Colorado voters and provided an analysis of the measure.

The court Sta{ed:

reject the State’s theory. Courts must ““resolve any reasonable doubts™” concerning the validity of an initiative in
favor of the exercise of the initiative power, including induiging “*all presumptions {that] favor the validity of
initiative measures.”” (Cal. Assn. of Retail Tobacconists v. State of Cal. (2003) 109 Cal. App.4th 792, 808, quotmg
Legislature v. Eu (1991) 54 Cal.3d 492, 500-01.)
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While the Blue Book accurately explains that Amendment 23 “sets a minimum
increase in funding,” nowhere does it refer to the education clause, or the terms
“thorough,” “uniform,” or “adequate.” The Blue Book summarized proponents’
-arguments in favor of Amendment 23 as seeking to reverse the decline of funding
for education, which began after the adoption of constitutional limitations on state
. revenue and spending. Proponents did not suggest that the amendment would
suffice to fund the minimum level of educational opportumtles to all students as
~ required by the education clause.

(Id. at 375-76, internal footnote omitted.) The Colorado Supreme Court therefore concluded that
the minimum funding mandete neither related to nor concerned the mandates of the education
_clause, and thus did not prec_l_u_de Plaintiffs’ claims. (/d) The same result should be reached here

regardmg Proposmon 98.

IV. PLAINTIF FS’ CLAIMS ARE JU STICIABLE AND SEEK APPROPRIATE
RELIEF.

Pfainﬁffs claim that the State is failing to comply with its constitutional obligations
related to the provision of public education and the operation of the school finance system. The
trial court correctly ruled that Plaintiffs’ claims are justiciable and are not precluded by the
__separati'on of oowers doctrine. (AA 11:449-51, VII:1412.) Relying on Serrano and Butt, the trial
- court held that courts are empowered and indeed, obhgated to 1ntervene in an appropriate
fashion to correct fallures to comply with the Constitution.” (AA 11:450.)

The trial court could not have reached any other conclusion consistent with California
7- .law. The Califomia-Supreme Court has repeatedly found that Iegal_ehallenges asserting
violations of articl_e IX are justiciabl_e. (See Hartzell, 35Cal.3d at 913 [reqﬁim'ng a fee for
extracurricular activities violates the free echool guarantee of article IX, section 5}; Piper, 193
Cai. at 669 [article IX creates “enforceable rights vouchsafed to alI who have a legal right to
' ‘. attend the public schools™}.) Slmllarly, the Court has not hesitated to adjudicate constitutional
cha.llenges to the State’s public school ﬁnancmg system (See Serrano I and Butt.) Plaintifts’
claims alleging violations of the California Constitution must also be adjudicated by the courts

' and cannot be precluded as non-justiciable.
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Moreover, the relief sought by Plaintiffs is appropriate and may be granted by the courts.
Contrary to the assertions of Defendants, Plainfiffé do not ask the courts to order an
appropriation of funds ot to 'redcsigﬁ the séhool finance system. Plaintiffs seek only a
declaration that the school finance sysfém fails to comply with the requirements of Article IX
and an injunction ofdering the State to comply with its constitutional obligations by
i_mplementing, within a reésonable period of time, a school finance system that is consistent with
Article IX. This is precisely the typé of relief authorized by the Suprcnie Court in Serrano II,V

g which affirmed both thé trial court’s declaraﬁon that the school finance system “was violative of
~ our state constitutional standard” and its order directing the Legislature to brmg the system into
compliance with that standard. (Serrano 1, 18 Cal.Bd at 75 0.) This is also the same typé of
.j:e]ief ordered by other Califotnia courts finding constitutional violations ariéing from the public
school system which have been “limited to d1rectmg thc legislative and executive branches to
find a way to redress the particular constitu’uonal violation identified by the Judicial branch ?
(O’Connell, 141 Cal.App.4th at 1475.)
Plaintiffs® claims are justiciable ard the remedies sought 1-nayA properly be granted by the
courts. | ' |
CONCLUSION _
Based on the foregoing, PIaintiffs 'respectfﬁlly reqﬁes’t that the order and judgment of the
- trial court sustaining the demutrer on tﬁe Article IX .claims in Roble&-deg and granting '
| judgment on the pleadmgs on the Amcle TX claims in CQE be reversed and that both matters be

remanded to the trial court for further proceedings on the merits of these claims.

DATED: July 6,2012 ' By: \&T A ¥
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