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The achievements of the China Guiding Cases
Project are made possible through the hard work
of our 200-member strong team of volunteer law
school students, other graduate students, translation
professionals, and attorneys based around the world.

Do you want to get involved?

Want to contribute to our
mission to advance the
understanding of Chinese law
and help to develop a more
transparent and accountable
judiciary in China?

3 join our team, visit https://cgc.law.
i stanford.edu/get-involved/volunteer.

China Law Connect welcomes sponsored content

from law firms, businesses, or other organizations

around the world that are interested in reaching our
global readership.

Want to advertise open
positions with your firm,
business, or organization;
recent news and
accomplishments;
or upcoming events?

If you are interested in sponsoring content to

appear in future issues of the journal, please contact

Jennifer Ingram, Managing Editor of the CGCP,
at jaingram@stanford.edu.
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Editor’s Note*

Dr. Mei Gechlik

Dear Readers,

With headlines reporting U.S.—China conflicts over trade and other concerning issues, it may be easy to overlook an extremely important
development in China: the emergence of a new source of Chinese law. In late October 2019, China’s national legislature passed a decision
(# &) to authorize the country’s National Supervisory Commission to “formulate supervisory regulations in accordance with the Constitution
and laws”

The National Supervisory Commission, Chinas “highest supervisory organ’, came into existence after the Chinese Constitution was amended
in March 2018. The National Supervisory Commission and its local commissions are in charge of “handling duty-related violations of law and
duty-related criminal cases” and these commissions “should cooperate with and have mutual checks with judicial organs, procuratorial organs,
and law enforcement organs”.

The National Supervisory Commission and its local commissions are expected to “independently exercise, in accordance with law, [their]
supervisory power” and are “free from interference by [any] administrative organ, social organization, or individual” With such authority
conferred upon them, these commissions themselves are required to be transparent about their work and “accept democratic supervision, social
supervision, and public opinion supervision™.

Only time can tell whether the supervisory commissions will evolve to become truly independent entities that can combat corruption and
other duty-related crimes, thereby helping build a fair society, conducive to good governance, that will serve both Chinese citizens and foreign
investors. At present, it is clear that the national legislature’s October decision is only intended to be an interim measure and that China’s Law on
Legislation, a national law that explains the sources of Chinese law, should be amended as soon as possible to include “supervisory regulations”
and address, among others, the following issues:

« What is the status of “supervisory regulations” in the hierarchy of sources of Chinese law? For example, if a supervisory regulation is in conflict

with an administrative regulation formulated by the State Council, China’s “highest organ of state administration’, which one shall prevail?

« Given that the supervisory commissions are subject to “social supervision”, will citizens have an effective channel through which they can
point out inconsistencies between supervisory regulations and the Constitution or a national law? China’s national legislature could then
consider the matter and, if it indeed finds such an inconsistency, exercise its power to repeal the supervisory regulation.

A related issue is worth considering. Since the Law on Legislation was adopted in the year 2000, it has only been amended once (in 2015). When
the national legislature turns to the amendment of the law to explain the legal status of “supervisory regulations” and related issues, it should seize
the opportunity to include in the law a clear reference to Guiding Cases, Chinas de facto binding precedents that are currently regulated by rules
released by the Supreme Peoplé’s Court.

Specifically, for example, Article 104 of the Law on Legislation states that “the interpretations on specific application of laws in adjudication
[...] as provided by the Supreme People’s Court [...] should primarily focus on the specific legal rules and should conform to the objectives,
principles, and original intent of the legislation” Do “the interpretations on specific application of laws in adjudication” include the “Main Points
of the Adjudication” of each Guiding Case? Carefully prepared by the Supreme People’s Court to guide the adjudication of similar subsequent
cases, the “Main Points of the Adjudication” of each Guiding Case typically clarify how specific legal rules should be interpreted and applied when
courts handle similar issues.

The year 2020 marks the 10" anniversary of the establishment of the Guiding Cases System. Legal practice and various empirical data over these
years have revealed the growing importance of Guiding Cases. Two pieces included in this issue of China Law Connect (“CLC”) are illustrative:

e In the China Cases Insigh{™ piece, Zhaoyi Song, Assistant Managing Editor of the China Guiding Cases Project (the “CGCP”), analyzes
26 subsequent cases that explicitly mentioned Guiding Case No. 33 (Cargill International S.A. v. Fujian Jinshi Vegetable Oil Producing Co.,
Limited et al., A Dispute over Contracts Affirmed to be Invalid). He explains, through his in-depth analysis, how these subsequent cases shed
a better light on the “Main Points of the Adjudication” of Guiding Case No. 33, which provide, among other guidance:

Where a debtor transfers [its] principal property to an afliliated company at a clearly unreasonably low price and the affiliated
company, with knowledge of the debtor’s indebtedness, does not actually pay consideration [for the principal property], [a people’s
court] may determine that the debtor and its affiliated company have maliciously colluded to harm the interests of [the debtor’]
creditors. [The people’s court] should then determine that the related property transfer contract is invalid.

China Guiding Cases Project
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Among these subsequent cases is one decided by the Supreme People’s Court, in which the Supreme People’s Court clearly stated that the
lower court in that case made a mistake because a party referred to Guiding Case No. 33 but the lower court, in defiance of rules issued earlier
by the Supreme People’s Court, made no comments on the applicability of the Guiding Case, as if this case was never mentioned by the party.

» In an Experts Connect™ piece contributed by Katharine A. Bostick, Assistant General Counsel of Microsoft (China) Co., Ltd., and
Melody Wang, Partner of Fangda Partners, the two co-authors draw on their practical experiences to explain how the principles of shifting
the burden of proof from the plaintiff to the defendant stated in Guiding Case No. 49 (SHI Honglin v. Taizhou Huaren Electronic Information
Co., Ltd., A Dispute over Infringement of a Computer Software Copyright) are now codified as Article 32 of China’s Anti-Unfair Competition
Law and how this will lead to better protection of trade secrets.

The growing significance of Guiding Cases is not an anomaly in a legal system that has traditionally emphasized legislation. As observed by
Chief Judge Diane P. Wood of the United States Court of Appeals for the Seventh Circuit in her article titled Some Observations About Judicial
Precedents, which is published in this issue of CLC:

Legal traditions around the world have for a long period of time been largely divided into two groups: civil-law and common-law
traditions. [...] However, there has been a growing convergence between these two different legal traditions. Many common-law
jurisdictions now base their legal systems on a comprehensive body of statutes, but then use precedential case law decisions to further
flesh out the meaning of these statutes. Conversely, many civil-law jurisdictions are now permitting certain courts to issue decisions that
are, to some extent, binding on lower courts. Against this backdrop, the release of Guiding Cases designated by the Supreme People’s
Court of China as having de facto binding effect, is another example of a country seeking to improve its legal system by supplementing
legislation with judicial decisions.

Driven by the need to effectively apply Guiding Cases, a growing number of Chinese lawyers are seeking to learn more about the use of cases in
practice. In October 2019, Judge William A. Fletcher, who sits on the United States Court of Appeals for the Ninth Circuit, and I provided training
related to this topic to nearly forty lawyers from different parts of China. The lawyers found it very useful. One lawyer shared the following thought:

The use of Guiding Cases, which are model cases showing equitable application of law, to supplement reasons for adjudication is
conducive to the equitable adjudication of cases and persuasion of parties to accept the adjudication results. As lawyers, who are to
apply the law and carry out justice, we should keep our faith, never forget our original intentions, apply the law correctly in handling
each case, and help build the cornerstone of fairness and justice through individual cases.

After the training, Judge Fletcher
adapted his talk to produce an article
titled Deciding Cases in the American
Case-Based System, which is also
included in this issue of CLC.

Apart from the above training, in
October, I also spoke to Stanford Law
School students enrolled in the Global
Quarter Program, which provides
instruction on different legal systems,
and participated in a panel titled
“International and Global Law: From
Education to Practice” during our
Alumni Weekend (see the News and
Events section).

This issue ends with a piece of art titled
“The Delights of Winter” created by
Mr. CHEN Xuncheng, a master of
ceramic art. The covers of the four
issues of CLC published in 2019
are uniquely beautiful. We are very
grateful to Mr. Chen for letting us use
his art to decorate these covers.

We hope you enjoy the insights and information shared in this issue of CLC! Happy New Year!

Sincerely,

Dr. Mei Gechlik
Founder and Director, China Guiding Cases Project
Editor-in-Chief, China Law Connect

* Dr. Mei Gechlik, Editor’s Note, 7. CHINA Law CoNNECT v (Dec. 2019), http://cgclaw.stanford.edu/cle-7-201912.
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About the CGCP

Mission

The China Guiding Cases Project (the “CGCP”) of Stanford Law School aims to advance the understanding of Chinese law and to help
develop a more transparent and accountable judiciary in China by engaging experts and other stakeholders around the world to contribute
to a unique knowledge-base, undertaking capacity-building activities for legal actors, and promoting public education and participation.

Brief History

In November 2010, the Supreme People’s Court of China (the “SPC”) established the Case Guidance System (%35 <F#] &),
a ground-breaking system in which certain Chinese court judgments are selected and re-issued as de facto binding Guiding Cases
(“GCs”; 48 -+ % #]) to guide the adjudication of similar subsequent cases and ensure the uniform application of law. Immediately
thereafter, Dr. Mei Gechlik founded the CGCP to carry out its historic mission.

Subsequent developments show that select important cases issued to date by the SPC under the Case Guidance System also include
Belt and Road (“B&R”) Typical Cases (— 4 — ## & % 4] ), which showcase how courts in China adjudicate legal issues related to the
country’s Belt and Road Initiative (the “BRI”). The growing significance of B&R Typical Cases and the potential impact of the Case
Guidance System on the establishment of BRI dispute settlement mechanisms reveal the timeliness and exceptional importance of the
CGCP’s mission.

The Team

The CGCP team has grown to nearly 200 law students, other graduate students, lawyers, and translation professionals working across the
globe and is advised by more than 50 distinguished experts, including justices from the U.S. Supreme Court and the SPC.

Follow the CGCP
£ in
@ChinaGuidingCasesProject P ELE - ER B China Guiding Cases Project -

Stanford Law School Showcase Page

, Make a Gift @
st http://giving.stanford.edu/goto/

@cgep_sls SLSCGCP; CGCPClassroom cgepgift

OF# 40

i
RIAEHT

Website: China Law Connect: Subscribe to Mailing List:

https://cgelaw.stanford.edu https://cgclaw.stanford.edu/ https://mailman.stanford.edu/mailman/
china-law-connect listinfo/chinaguidingcasesproject

China Guiding Cases Project
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Dr. Mei Gechlik

Founder and Director, China Guiding Cases Project, Stanford Law School

Dr. Mei Gechlik is the Founder and Director of the China Guiding Cases Project (“CGCP”). Formerly a tenured professor in
Hong Kong, she began teaching Chinese law and business at Stanford Law School in 2007 and founded the CGCP in 2011. With
support from an international team of nearly 200 members and an advisory board of approximately 50 distinguished experts,
including justices from the U.S. Supreme Court and the Supreme People’s Court of China, the CGCP has quickly become the
premier source of high-quality translations and analyses of Guiding Cases—China’s de facto binding precedents—and related
legal developments (https://cgc.law.stanford.edu). In November 2016, the CGCP launched the Belt and Road Series, taking
the lead to analyze the legal and political implications of China’s ambitious global initiative. In June 2018, the CGCP began
publishing its quarterly journal, China Law Connect, to help deepen the understanding of legal developments related to China,
covering various topics, including the important U.S, Supreme Court’s case on vitamin C imports from China.

The CGCP has presented at notable forums, including the World Bank, the Open Government Partnership Global Summit,
and U.S.-China Legal Exchange Conferences. In addition, the CGCP and Dr. Gechlik have hosted or participated in multiple
events to increase the project’s impact. In October 2017, with approvals from China’s judiciary, the CGCP organized meetings
featuring judges from the Beijing Intellectual Property Court to explain how the court’s unique case system has increased judicial
consistency and transparency. In March 2018, the CGCP successfully organized a conference titled “China’s Case Guidance
System and Belt & Road Initiative: Practical Insights and Prospects”, which featured U.S. and Chinese judges as well as other
experts from different parts of the world. In July 2018, Dr. Gechlik spoke on legal exchange and collaboration at the Belt and
Road Forum organized by China’s Ministry of Foreign Affairs and, in September, she met with a delegation from the country’s
Ministry of Commerce to discuss U.S.—China relations and trade issues.

Prior to joining Stanford Law School, Dr. Gechlik worked from 2001 to 2005 for the Carnegie Endowment for International
Peace, a Washington D.C.-based think tank, testifying before the U.S. Congress on various topics about China and advising
the United Nations and the Chinese government on implementing rule of law programs. Dr. Gechlik is admitted as a barrister
in England, Wales, and Hong Kong and is a member of the Bar in New York and the District of Columbia. She received an
M.B.A. in Finance from the Wharton School at the University of Pennsylvania and a Doctor of the Science of Law (].S.D.) from
Stanford Law School.
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China Law Connect (“CLC”) is a quarterly journal of the China Guiding Cases Project (the “CGCP”) of Stanford
Law School aimed at advancing the understanding of Chinese law and increasing judicial transparency and
accountability in China. CLC primarily consists of:

1. Editor’s Note. Each issue of CLC opens with a note from the CLC Editor-in-Chief to introduce the content
of the issue and discuss related topics.

2. Letters to the Editor. CLC issues may feature select letters, or excerpts thereof, sent to CLC by its readers
and responses from CLC Editors.

3. Commentaries. Each issue of CLC contains at least two of the following types of commentaries:

« Traditional commentaries, which are usuallylonger and provide in-depth and/or extensive contributions
to scholarship on China’s Case Guidance System, the Belt & Road Initiative, and/or other matters related
to China or Chinese law.

« China Cases Insights™, a series which aims at providing legal and business professionals with concise
and practical information, as well as insightful analyses and indispensable takeaways, about cases in or
related to China to help these professionals in their practice of law and business.

« Experts Connect™, a series dedicated to the views of Chinese and foreign experts on select legal issues
presented for the benefit of legal practitioners, business professionals, and students around the world.

4. CLC Spotlight™. Each issue of CLC contains at least two pieces which have a less formal but more focused
approach, covering topics related to China or Chinese law, as well as CGCP Interviews with leading legal
practitioners, prominent business professionals, and other luminaries.

5. News, Events, and Sponsored Content. Each issue of CLC includes the latest news and recent and
forthcoming events related to the CGCP as well as its partners and sponsors.
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Deciding Cases in the American Case-Based System*

William A. Fletcher
Judge, U.S. Courtof Appeals for the Ninth Circuit

Richard W. Jennings Professor of Law at the University of California, Berkeley

The American judicial system mirrors the federalism
structure in the rest of American government. There is a
dual system of federal and state courts. Each system has a
clear hierarchy in which lower courts are bound to follow
precedent created by the higher courts. Ultimate authority
rests in the United States Supreme Court, whose decisions
are binding on all issues of federal law, and the state supreme
courts, whose decisions are binding on issues of state law.
In order to effectuate uniformity across this decentralized
structure, the courts publicly disclose their decisions. This
is essential to the system of case-based legal education in the
United States.

Written decisions are often long, partly due to the fact that
some legal rules are stated very generally, which means
that application of these rules requires factual elaboration
by the courts. A detailed recitation of facts enables courts
and lawyers to apply prior decisions to novel legal questions.
The result of this system is a highly contextual body of law
that is administered both uniformly and predictably.

Thank you for inviting me to explain how we decide cases
in our American case-based system. As the United States
sought to develop a uniform and predictable body of
commercial law in the first half of the nineteenth century,
one of the most important things we did was to develop
systems for public reporting of judicial decisions. The public
reporting of decisions allowed lawyers and judges to know
what our law was, and it gave judges a way to be uniform
and predictable in deciding cases in the future. This led to
the case-based system we have today.

To explain our system in more detail, I will first describe
the structure of the American judicial system. I will then
describe the way we use precedents established in earlier
cases to decide subsequent cases.

Federal Courts v. State Courts

In the American judicial system, there are federal courts and
state courts. The federal courts are established under Article

IIT of the U.S. Constitution.! The state courts are established
under the constitutions of the individual states.

There are three levels of federal courts. The first level is the
United States District Court. There are 94 United States
judicial districts. Depending on a state’s population, it may
have one or more districts. In states with small populations,
such as New Hampshire or Nevada, there is only one district.
In a populous state like California, there are four districts
(the Northern, Eastern, Central, and Southern Districts).
A dissatisfied litigant may appeal to one of thirteen United
States Courts of Appeals. The United States Supreme Court
is at the top of the federal appellate hierarchy.

Map 1 shows the federal circuit courts.” You will notice
that the circuits with the lower numbers on the East coast
of the United States are much smaller than the circuits
with the higher numbers in the West. The circuits with
the lowest numbers were created in 1789, at the beginning
of our constitutional system, when transportation and
communication were difficult. The circuits with the higher
numbers were created later as the country expanded.
When those circuits were created, transportation and
communication had become easier. We had gone from
horseback and letters, to railroads and telegrams. We now
have airplanes and email.

State courts are organized similarly. For example, in
California, there are trial courts (called Superior Courts),
appellate courts (called Courts of Appeal), and the California
Supreme Court.

In the federal system, the President nominates a federal judge
under Article III. If the Senate votes to confirm the nominee,
that judge serves for life. The judge cannot be removed from
office except by impeachment, which is exceedingly rare
(effectively reserved for criminal behavior).” Only a small
handful of federal judges have been impeached since 1789.*
The system is designed to protect federal judges from political
influence. There are, of course, political considerations that
affect who is appointed. But once appointed, a federal judge
answers only to his or her conscientious view of what the
law requires. There is no mandatory retirement age. In fact,
many federal judges serve well into their eighties. My mother
was a federal judge on the U.S. Court of Appeals for the Ninth
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Circuit (the same court on which I sit). She heard cases until
shortly before she died at age eighty-nine.?

In contrast to federal judges, state court judges are not
appointed for life. The manner in which they are appointed,
and in which they are allowed to continue in office, differs
from state to state. But, generally speaking, T can say that a
state court judge is chosen by the state Governor. That judge
must then stand for election and re-election from time to
time. The necessity to stand for election and re-election, I
will tell you frankly, is a weakness in our system.® Lawyers
and judges try very hard to protect judges from being
defeated in elections. Indeed, almost all state court judges
are elected and re-elected after they are appointed.

But this is not always the case. For example, in 1986, three of
the seven Supreme Court Justices on the California Supreme
Court lost elections. They had been appointed by Governor
Jerry Brown (during his first period serving as Governor)
and were quite liberal. A campaign was mounted against
them, paid for by business interests, and they were defeated.
All three were replaced by then-Governor Deukmejian,
a conservative. Justice Otto Kaus, a former Justice on the
California Supreme Court, once said that he tried very
hard to put elections out of his head when he decided
cases, and that he believed that he never decided a case
based on political considerations. But he joked that trying
to put elections out of his head was like trying to forget an
alligator in his bathtub. T know very well many California
state judges, and T am pleased to be able to say that they are
extremely good judges.
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There are many more state court judges than Article III
federal judges. There are a total of only 870 Article I1I federal
judgeships in the entire country. By contrast, California
alone has over 2,000 judges.

Jurisdiction

I turn now to jurisdiction, or the power of a court to hear a
case and to enter a judgment. The jurisdictions of the federal
and state courts overlap. The overlapping jurisdictional
system is complicated and was formed as a result of political
compromises when we drafted our Constitution in 1788.
The system is sufficiently complicated that it warrants a
separate course in law school. T have taught that course for
over forty years. What takes me a full semester to teach to
my students, I will try to teach you in a very few minutes.

Federal law governs many, but not all, subjects. For
example, federal law governs intellectual property (patent
and copyright), anti-trust, securities (purchase and sale of
stocks), many aspects of transportation, and bankruptcy.
State law governs many other subjects, including contracts,
torts, real property, and domestic relations (marriage,
divorce, and child custody). When there is overlap between
federal and state laws, and when those laws are inconsistent,
federal law governs.

Disputes do not come in tidy packages, entirely governed by
either federal law or state law. Federal judges decide questions
of federal law and of state law. And the same is true of state
judges, who decide questions of state law and federal law.
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As you may see from Chart 1, there are two hierarchical lines
of judicial authority. A case that starts out in a U.S. District
Court can be appealed to a U.S. Court of Appeals and may
possibly be heard by the U.S. Supreme Court. A case that
starts out in a California Superior Court can be appealed to
a California Court of Appeal and may possibly be heard by
the California Supreme Court. A decision by the California
Supreme Court may possibly be heard by the U.S. Supreme
Court, but only on a question of federal law. As to any issue
of state law decided by the California Supreme Court, the
decision of that court is final and may not be reviewed by the
U.S. Supreme Court.

The U.S. Supreme Court hears very few cases. In any
given year, the U.S. Supreme Court will hear only about
seventy or eighty cases from the entire country. The
appellate jurisdiction of the U.S. Supreme Court is
almost entirely discretionary. That is, the U.S. Supreme
Court chooses the cases it wants to decide. It generally
chooses cases in order to decide unsettled questions
of law (for example, under a new statute), to decide
questions of law on which the U.S. Courts of Appeals
have different interpretations, and, more rarely, to
change an interpretation of our U.S. Constitution.
State Supreme Courts in large states such as California
behave the same way, deciding relatively few cases. This
means, as a practical matter, that the decisions of the
U.S. Courts of Appeals and of the California Courts of
Appeal are almost always the final decisions.
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Map 1.A: Geographic Boundaries of United States Courls of Appeals
Use of Precedent

American courts try to decide cases consistently. They try
to follow precedent—that is, to understand earlier judicial
decisions, and to decide later cases in a way that is consistent
with those earlier decisions.

Binding Authority v. Persuasive Authority

In a precedent-based system, an important distinction is
between decisions that have binding authority and decisions
that have only persuasive authority. A decision with binding
authority must be followed by a later court, even if the later
court disagrees with the decision. A decision with persuasive
authority will be followed by a later court only if the later
court is persuaded by the reasoning in that decision.

A decision by a higher court in one court system is binding
authority for a lower court in that system. For example, a
decision by the U.S. Supreme Court is binding on the U.S.
Courts of Appeals and U.S. District Courts. Similarly, a
decision by the California Supreme Court is binding on
the California Courts of Appeal and California Superior
Courts. A decision by the U.S. Supreme Court on a question
of federal law is binding on both the federal courts and the
state courts.

However, a decision by a court in one system is only
persuasive authority for a court in another system, or for
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a court of equal authority within the same system. For
example, a decision on a question of federal law by the
California Supreme Court is only persuasive authority for
a federal court. Further, a decision by the U.S. Court of
Appeals for the Ninth Circuit on a question of federal law is
only persuasive authority for the U.S. Court of Appeals for
the First Circuit.

Holding v. Dictum

Another important distinction in a precedent-based system
is between holding and dictum. The holding in an earlier
case is binding. Dictum in an earlier case is not binding. A
holding is a statement of law that is necessary to reach the
resultina case. (British lawyers and judges, and those trained
in British law, use the term “ratio decidendi” rather than the
term “holding” The two terms are roughly equivalent.) An
example of a holding is a statement that a police officer used
unconstitutionally excessive force, and must therefore pay

¥ B 35 G- A6 9 B
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Map 1.B

damages, because he used a taser against a person when the
person was not resisting arrest. Dictum is a statement of
law that is not necessary to reach the result. An example of
dictum is a statement listing circumstances in which police
officers may not use tasers during an arrest, but none of the
listed circumstances is present in the case being decided.

The line between holding and dictum is not always perfectly
clear. Further, some dictum has a special power. For example,
lower federal courts pay very close attention to—and generally
treat as binding—dictum by the U.S. Supreme Court.

Sometimes the holding in a case is not, in itself, sufficient to
decide a later case, but the reasoning behind the holding will
help a later court to reach a decision. For example, a court
in a prior decision held that dynamite may not be stored in
the hold of a passenger ship. In reaching that decision, the
court had reasoned that the owner of the ship had a duty to
keep his passengers safe. The question before the later court
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is whether the owner of a passenger ship must make sure
that employees do not have criminal records. The later court
could reason from the obligation to keep passengers safe
that the ship owner should screen prospective employees to
make sure they don't have criminal records.

When Are Detailed Facts Necessary?

Depending on the nature of the legal rule at issue, a detailed
consideration of the facts may or may not be necessary
to decide a case. If the legal rule is clear and categorical,
detailed facts are usually not necessary. For example, if the
legal rule is that savings and loan banks must buy insurance
to protect the money of their depositors, a court needs to
know only that the bank is a savings and loan bank in order
to hold that it must buy insurance. However, if the legal rule
is stated very generally, a detailed comparison of facts from
earlier cases is often necessary. For example, if the legal rule
is that conspiracies in restraint of trade violate the anti-trust
laws, we need to know what “restraint of trade” means. To
know that, we need to have factual examples from earlier
cases. For another example, if the legal rule is that a taser
cannot be used on an unresisting person, we need to know
what “unresisting” means. In one case, the person might
have been 24 years old, with his hands in fists, coming
toward the police officer rapidly. In that case, use of a taser
was permitted. But what about a case in which the person

N

\ State Supreme
Courts
State Appellate
Courts
- -
‘ State Trial
Courts

Chart 1: U.S. Judicial Hierarchy

was 74 years old (like me), with his hands open, and moving
toward the police officer slowly?

Many American legal rules are stated very generally. This
is true not only for judge-made common law rules, but
also for statutory rules. American statutory rules are often
stated generally—such as “restraint of trade” in the anti-trust
statutes—with the expectation that the courts, in course
of deciding many cases, will flesh out the rule and give it
nuance. There is an advantage in writing some rules that
way because clear and categorical rules can operate crudely,
inefliciently, or unfairly. American legislatures write statutory
rules broadly, in part because they cannot fully understand
the circumstances that might arise, and in part because they
generally trust courts to give nuanced and fair interpretations
of the rules. In cases where a detailed consideration of the
facts is necessary, a fairly lengthy opinion is often necessary.
This will become immediately evident to you once you start
reading American judicial opinions.

No system is perfect, including ours. However, I can
say that the American case-based system produces quite
uniform results. One may see this, for example, in the
decisions of the US. Court of Appeals for the Ninth
Circuit, the court of which T am a member. Because it

China Guiding Cases Project



Judge William A. Fletcher speaks to approximately 40 Chinese lawyers from different parts of China

is an appellate court, we use three judges to decide each
case. Last year, my court decided almost 7,500 appeals.
Almost 5,000 of these appeals were very easy. We were
able to decide these appeals unanimously with no need
for oral argument from the attorneys. A little over 2,500
of the appeals were sufficiently difficult that we scheduled
them for oral argument. Even in these more difficult cases,
1 estimate that the judges were unanimous in their decision
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about ninety-five percent of the time. That is, in our case-
based system—in which the judicial decisions often rely
on detailed fact-based comparisons to apply broad general
rules—we have a fairly high degree of determinacy and
predictability.

I hope this has been helpful to you. Thank you for your
attention. ®

* The citation of this Experts Connect™ is: Judge William A. Fletcher, Deciding Cases in the American Case-Based System, 7 CHINA Law CoNNEcT | [W]96
(Dec. 2019), also available at STANFORD Law ScHooOL CHINA GUIDING CasEs PrRoJEcT, Experts Connecf™, Dec. 2019, http://cgelawstanford.edu/
commentaries/clc-7-201912-connect-9-william-fletcher.

The original, English version of this piece was edited by Andrew McKinley, Nathan Harpainter, and Dr. Mei Gechlik. The information and views set
out in this piece are the responsibility of the author and do not necessarily reflect the work or views of the China Guiding Cases Project.

This is an adapted version of Judge William A. Fletcher’s speech delivered at a meeting with nearly 40 lawyers from different parts of China. The meeting
was held at Stanford Law School on Octaber 10, 2019. All of the notes were added by the editors.

! “The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.”
U.S. Const. art. I1I, § 1.

? See Geographic Boundaries of United States Courts of Appeals and United States District Courts, UNITED Stares Courts, https://www.uscourts.gov/sites/default/
files/u.s._federal_courts_circuit_map_1.pdf.

3 “Ofthe 15 federal judicial impeachments in history, the most common charges were making false statements, favoritism toward litigants or special appointees, intoxication
on the bench, and abuse of the contempt power” Douglas Keith, Impeachment and Removal of Judges: An Explainer, BRENNAN CENTER. FOR JUsTICE, Mar. 23, 2018,
https://www.brennancenter.org/our-work/analysis-opinion/impeachment-and-removal-judges-explainer.

* For a complete list of federal judges who have been impeached, see the information provided by the Federal Judicial Center, at https://www.{fjc.gov/node/7496.

5 For more information about the distinguished work of Judge Fletcher’s mother, see Jordan Corrente Beck, CGCP Interview: Judge William A. Fletcher, 1 CHINA Law
CONNECT 57 (June 2018), also available at STANFORD Law ScHOOL CHINA GUIDING CASES PrOJECT, CLC Spotligh!™, June 2018, http://cac lawstanford.edu/cle-
spotlight/cle-1-201806-interview-1-jordan-corrente-beck.

¢ For adiscussion of the history as well as the tradeoffs of judicial elections, see David E. Pozen, The Irony of Judicial Elections, 108 Corum. L. REv. 265 (2008).
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Some Observations About Judicial Precedents*

Judge Diane P. Wood

Chief Judge, United States Court of Appeals for the Seventh Circuit

Legal traditions around the world have for a long
period of time been largely divided into two groups:
civil-law and common-law traditions. The civil-law
tradition has been understood as one seeking to govern
society through the establishment of an organized,
coherent, and complete body of codes and statutes
that are written to achieve specific goals. In contrast,
the common-law tradition has generally been seen as
empirical, with an emphasis on judicial decisions that
gradually form the body of its law.

However, there has been a growing convergence
between these two different legal traditions. Many
common-law jurisdictions now base their legal systems
on a comprehensive body of statutes, but then use
precedential case law decisions to further flesh out the
meaning of these statutes. Conversely, many civil-law
jurisdictions are now permitting certain courts to issue
decisions that are, to some extent, binding on lower
courts. Against this backdrop, the release of Guiding
Cases designated by the Supreme Peoples Court of
China as having de facto binding effect, is another
example of a country seeking to improve its legal system
by supplementing legislation with judicial decisions.
It will be interesting to study and contrast Chinas
approach with other countries that are similarly trying
to strike a balance between these two approaches.

It is a great honor to have the opportunity to participate in this
important conference on Chinas Case Guidance System and
Belt and Road Initiative. For a long time, our understanding
was that Chinas legal system followed the civil-law model,
under which the written codes and laws are not only the
primary sources of law, but in many ways the only sources
of law. That is the philosophy shared by the other great civil-
law jurisdictions in the world, including most of Continental
Europe and practically all of South America. The civil-law
system is typically contrasted with the common-law approach
that developed over the last millennium in Great Britain, and
then spread through the countries that were once British
colonies and, in many cases, are still linked closely to the

United Kingdom through the Commonwealth, which has 53
member states.! The United States is also one of the many
countries with a common-law inheritance.

I would like to begin by reviewing some of the history and
key differences between the civil-law and the common-law
systems. The first difference relates to the practice of writing
comprehensive codes—a defining characteristic of the civil-
law tradition. This dates back to the Roman era and the
Code of Justinian (also known as the Corpus Juris Civilis).*
Centuries later, nations around the world, inspired by these
efforts, developed their own wide-reaching codes, often with
the goal of effecting broad societal reform. This is essentially
a “top-down” approach, in which the legislature provides
guidance for the courts, and ultimately for all members of
society, on as many areas of concern as possible.

In contrast, the common law developed from the ground
up. Historically, it began with specific orders from the King
(known as writs) about particular subjects. Over time, the
need to adapt the writs to new situations led judges to adopt
the practice of case-by-case adjudication that is emblematic
of the common law today.

The histories of these two systems set up one of the
dichotomies to which comparative law scholars frequently
point: the civil law is rational (that is, it sets up an organized
and coherent system with a goal in mind), and the
common law is empirical (that is, it develops—somewhat
haphazardly—over time as a result of experience).

That is not the only way in which these systems can be
contrasted with one another. Here are some other examples:

» The main source of law in the civil law is codes (wide-
reaching, comprehensive); the “pure” common-law system
created its law through judicial decisions, which in turn
are based on precedent and analogy. Even today, when
written law plays a very large role in the major common-
law countries, the statutes and even constitutional
provisions are fleshed out in judicial decisions, and those
judicial decisions are precedential.

China Guiding Cases Project
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Judge Diane P. Wood
Chief Judge, United States Court of Appeals for the Seventh Circuit

Judge Diane P. Wood is the Chief Judge of the United States Court of Appeals for the Seventh
Circuit and a Senior Lecturer in Law at the University of Chicago Law School. She was appointed
to the Court of Appeals for the Seventh Circuit by President William J. Clinton on June 30, 1995;
she became Chief Judge on October 1, 2013. She has been on the University of Chicago Law School
faculty since 1981, serving as Associate Dean from 1989 through 1992 and, in 1990, becoming the
first woman at the Law School to be honored with a named chair, the Harold J. and Marion FE Green
Chair in International Legal Studies.

Chief Judge Wood attended the University of Texas at Austin, earning her B.A. in 1971 (highest honors) and her ].D. in
1975 (Order of the Coif). She clerked for Judge Irving L. Goldberg on the U.S. Court of Appeals for the Fifth Circuit
(1975-76) and for Justice Harry A. Blackmun of the U.S. Supreme Court (1976-77). After a brief period at the Office of
the Legal Adviser of the U.S. State Department, she was an associate at Covington & Burling between 1978 and 1980 and
then, from 1980 to 1981, taught as an assistant professor at the Georgetown University Law Center. From September
1993 until she joined the Court, Chief Judge Wood was Deputy Assistant Attorney General in the Antitrust Division of
the U.S. Department of Justice.

Chief Judge Wood is a Fellow of the American Academy of Arts & Sciences and chairs its Council; she is also on the
Council of the American Law Institute. For many years she was also a member of the American Bar Association
("ABA”). Through the ABA, the Brookings Institution Project on Civil Justice Reform, and other avenues, she has
worked on law reform projects in the United States.

Chief Judge Wood’s areas of scholarly interest include antitrust law, international trade and business, and federal civil
procedure. Representative works include the antitrust casebook Antitrust and Trade Regulation, now with Douglas
Melamed, Randal Picker, and Philip Weiser (4th ed. 1997; 5th ed. 2003; 6th ed. 2010; 7th ed. 2018); Merger Cases in the
Real World: A Study of Merger Control Procedures, with Richard Whish (OECD 1994) (a study of transnational merger
regulation); ‘Unfair’ Trade Injury: A Competition-Based Approach, 41 Stan. L. REv. 1153 (1989); and Our 18th Century
Constitution in the 21st Century World, 80 N.Y.U. L. REv. 1079 (2005). In addition, she has presented papers for the
World Trade Organization, for the Organisation for Economic Cooperation and Development, and for many other

audiences around the world.

« The civil law is top-down and forward-looking (or ex-ante);
the common law is bottom-up and reactive (or ex-post).

« The civil law is inquisitorial, meaning that the judge has
the duty to ascertain the facts of the case; the common law
is adversarial, meaning that this task is left to the advocates
for each side.

o The civil law recognizes a fundamental distinction
between “public” and “private” law. (The former includes
constitutional, administrative, and criminal law; the latter
encompasses civil and commercial codes.) The common
law is not so clearly divided.

« Civil-law judges are not bound by stare decisis and
precedent, whereas common-law judges are.

The distinctions discussed above are to a degree based on
stereotypes that have become increasingly outdated. We
have witnessed significant convergence between the two

Gl=E-E S X

legal traditions, and Chinas Guiding Cases System illustrates
another way in which the differences are blurring. In fact,
one scholar has quipped, “talking about the common law
and the civil law is like stressing coffee and cream when
cappuccino is the norm”* Here are some recent trends:

« There are many codes in common-law jurisdictions. Such
countries, including the United States and its constituent
states, increasingly rely on written law, rather than judge-
made doctrine. This written law includes the text of written
constitutions, statutes, and administrative regulations.*

« Many civil-law countries have established courts with the
authority to issue binding judgments and to articulate
rationales for those judgments that also are binding on
lower courts, parliaments, and the like.> Countries such
as Spain, Germany, Belgium,® and Korea” have established
constitutional courts that can invalidate statutes,
something previously unknown to the civil-law tradition.

« In addition, there are more and more specialized courts
in common-law countries. These types of court are well
known in the civil-law jurisdictions, but were less common
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“We have witnessed significant convergence between
the two legal traditions, and China’s Guiding Cases
System illustrates another way in which the differences
are blurring”

(-

in common-law areas. In the states of the United States,
you can now find specialized courts focusing on topics
including employment, tax, commercial matters, criminal
matters, and family law.®

One of the most interesting examples of convergence can be
found in the European Union (“EU”), which has a distinct
judicial branch headed by the European Court of Justice.’
In 1958, when this court was first established, the European
Economic Community (as it then was called) consisted
solely of civil-law countries: Belgium, France, Germany, Italy,
Luxembourg, and The Netherlands. It was not until 1973 that
the United Kingdom joined, bringing with it the common-
law tradition. Indeed, there are some features of the European
Court that reflect that civil-law background, most notably the
fact that its decisions are always issued by the court, not under
the authorship of individual judges, and it does not permit
separate opinions, whether dissenting or concurring.
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Chief Judge Wood speaks at the conference titled “China’s Case Guidance System and Belt ¢ Road Initiative: Practical Insights and Prospects™,
which was held in Beijing on March 30, 2018

Nevertheless, from its earliest days, the Member States of
the EU have recognized that the European Court of Justice
has the power to issue precedential opinions. It was the
Court, rather than a treaty, that spelled out the fact that
European law is supreme over Member State law (in a case
called Costa v. ENEL)," and thus in the case of a conflict
between a measure of EU law and national law, national
law must yield. It was also the Court, and not a written
law, that announced that the Treaty of Rome has direct
effect on individual persons and legal entities (in the Van
Gend ¢ Loos v. Netherlands Inland Revenue decision).’' In
short, European lawyers study the decisions of the European
Court of Justice in the same way that U.S. lawyers study the
decisions of the U.S. Supreme Court. And just as the U.S.
Supreme Court has established, through judicial decisions,
such fundamental rules as the power of judicial review, the
European Court of Justice has done the same."

Europe thus gives us an example of a predominantly civil-law
system taking some steps in the common-law direction. But
the common law is also changing. Since the late 1960s, both
the state courts and the federal courts in the United States
have made some interesting changes in the law of judicial
precedent. The classic common-law approach was to allow
every case to have precedential effect, for whatever it was

China Guiding Cases Project



worth. But that has changed in the United States. Today, at the
federal level, many judgments of the U.S. Courts of Appeals
are designated “non-precedential”. The judges decide which
cases will be so designated. The non-precedential judgments
are based on well-established rules of law that simply need to
be applied to a new set of facts. (Lawyers are entitled to call
these decisions to a court’s attention, but they recognize that
the court is not bound to follow them.) The same is true in
the state courts. In Illinois, for example, the state supreme
court has a rule under which the intermediate appellate court
may issue a precedential opinion only if one of two criteria are
satisfied: either (1) the decision establishes a new rule of law or
modifies, explains, or criticizes an existing rule of law; or (2)
the decision resolves, creates, or avoids an apparent conflict of
authority within the appellate court.”® All other dispositions
are non-precedential.
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“Europe thus gives us an example of a predominantly
civil-law system taking some steps in the common-law
direction. But the common law is also changing. Since
the late 1960s, both the state courts and the federal
courts in the United States have made some interesting
changes in the law of judicial precedent.”
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catch glimpses of the same processes, in which the court
issuing the opinion makes a decision about whether it
should be designated as precedential and as something
that other courts in the country should follow. As China
develops its Guiding Cases System in a manner suited to
its own needs, it will be interesting to study which cases
are designated as Guiding Cases, how this contributes to

the uniformity and consistency of the work of the Chinese
luding Remarks judiciary, and how it educates the public at large. Once
again, I appreciate this opportunity to attend, to share
these thoughts with you, and to learn more about these
fascinating developments in China. »

While the examples given here of judicial precedents are
certainly not the same as China’s Guiding Cases, one can

* The citation of this Experts Connect™ is: Judge Diane P. Wood, Some Observations About Judicial Precedents, 7 CHINA Law CoNNECT 13 (Dec. 2019), [=]
also available at STANFORD Law ScHOOL CHINA GUIDING CASES PROJECT, Experts Connect™, Dec. 2019, http://cge.law.stanford.edu/commentaries/
¢cle-7-201912-connect-10-diane-wood.

"The original, English version of this piece was edited by Straton Papagianneas, Jeremy Schlosser, Nathan Harpainter, and Dr. Mei Gechlik. The information
and views set out in this piece are the responsibility of the author and do not necessarily reflect the work or views of the China Guiding Cases Project.
This is an adapted version of Chief Judge Wood’s speech delivered at the conference titled “China’s Case Guidance System and Belt & Road Initiative:
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How Guiding Case No. 49 Prompted Codification of Burden-Shifting Principles

to Increase Protection of Trade Secrets*

Katharine A. Bostick
Assistant General Counsel

Director of Compliance & Litigation, Corporate, External, & Legal Affairs

China has taken strides to increase protection of
intellectual property. Generally, these efforts have
been successful. However, in some areas of intellectual
property where Chinas discovery procedures are
limited, intellectual property owners have difficulty in
enforcing their rights. Courts and the national legislature
in China have experimented with mechanisms for
shifting the burden of proof in intellectual property
disputes to better protect intellectual property rights.
Recent developments, including data from specialized
intellectual property courts in China, suggest that such
efforts have resulted in greater protection of plaintifts’
intellectual property rights.

In 2018, China spent RMB 1,965.7 billion in research and
development, an increase of 11.6% from 2017.! In order
to ensure that this significant investment in technology
continues to bring dividends, strong protections are needed.
Protection for patents in China is growing, as evidenced by
the World Intellectual Property Organization’s statistics that
over 1.3 million patents were filed with the State Intellectual
Property Office of China (renamed “China National
Intellectual Property Administration” in August 2018?) in
2017, the highest number in the world during that period,’
and by the nearly six-fold increase in intellectual property
judicial decisions from 2010 to 2018.*

While improvements in patent protections are welcome,
many important technologies are protected through other
means such as trade secrets. Trade secrets are particularly
important in protecting inventions that are not easily reverse
engineered, such as artificial intelligence.” Trade secrets are
thus highly important for protecting innovations.® Tt is,
therefore, crucial for China to demonstrate improvements
in the protection of trade secrets.

Chinese law does provide substantive protections for trade
secrets; however, China’s limited discovery mechanisms
have impeded the efficacy of these protections.
Fortunately, some of these deficiencies have been remedied

Microsoft (China) Co., Ltd.
Melody Wang

Partner, Fangda Partners

by a recent trend of shifting the burden of proof from
the plaintiff to the defendant in trade secrets disputes,
with the related principles formally announced by the
Supreme People’s Court in Guiding Case No. 49 (SHI
Honglin v. Taizhou Huaren Electronic Information Co.,
Ltd., A Dispute over Infringement of a Computer Software
Copyright)” and ultimately codified as Article 32 of the
Anti-Unfair Competition Law of the People’s Republic of
China (the “Anti-Unfair Competition Law”) (see below).?
Data from China’s intellectual property courts® show that
the adoption of similar burden-shifting rules related to
patents has led to better protection of patent rights.!° This
experience suggests the potential significance of burden-
shifting rules in the protection of trade secrets and other
types of intellectual property, and the important role that
Guiding Cases can play in developing China’s intellectual
property law.

The trend of shifting the burden of proof from the plaintiff
to the defendant in trade secret disputes began in a lawsuit
brought around 2006 by SHI Honglin (“SHI”) against
Taizhou Huaren Electronic Information Co., Ltd. (“Huaren”)
for a possible theft of source code. Huaren was selling
software based on source code remarkably similar to SHI's at a
significantly lower price than that of SHI's products. In order
to succeed in his lawsuit against Huaren, SHI, the plaintiff,
had to prove that the source code of his computer software
and that of Huaren's were the same or substantively the same.

According to discovery rules then in effect in China, the
plaintiffs in cases involving trade secrets could not request
that the defendants produce documents that might show
evidence proving misappropriation. These rules did not
present problems for cases in which the plaintiffs possessed
clear evidence of misappropriation, such as a hack by
defendants into the plaintiffs’ network systems that left
direct evidence. But for cases where the plaintiffs did not
have direct evidence of misappropriation, the flaws in these
discovery mechanisms were exposed.

That was exactly the challenge facing SHI. When the High

People’s Court of Jiangsu Province requested that the source
code be presented for inspection, Huaren refused, expressing

China Guiding Cases Project



Katharine A. Bostick

Assistant General Counsel and Director of Compliance & Litigation, Corporate,

External, & Legal Affairs, Microsoft (China) Co., Ltd.

Based in Beijing, Katharine A. Bostick leads Microsofts Compliance & Litigation team for the
Greater China Region. She serves as a trusted advisor on a broad range of complex compliance and

litigation matters.

Ms. Bostick and her team at Microsoft focus on management of risk through programs, policies, and
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remediation strategies. Ms. Bostick also leads Microsoft’s internal investigations, including in the

areas of the Foreign Corrupt Practices Act (the “FCPA”) and other governmental investigations, and litigation. Prior to
her current role, she served as the Compliance & Litigation Director for Microsofts Asia Pacific from July 2007 to October
2014. She led Microsofts Intellectual Property and Digital Crime enforcement programs throughout Asia from January
2001 to June 2007. Ms. Bostick has been with Microsoft in Asia for over 18 years.

Before joining Microsoft, Ms. Bostick served as a federal prosecutor for over 11 years in three offices, including the offices
in the Southern District of New York and the Northern District of California, as well as the Department of Justice office in
Washington D.C. She is a member of the New York, California, and Washington D.C. bars.

“Chinese law does provide substantive profections
for trade secrets; however, China’s limited discovery
mechanisms have impeded the efficacy of these
protections. Fortunately, some of these deficiencies
have been remedied by a recent trend of shifting the
burden of proof from the plaintiff to the defendant in
trade secrets disputes [...]”

-— e

concerns about the loss of trade secrets and stating that it had
stored the source code on a self-encrypted microcontroller
that prevented the court or any other party from reading
the code. In response, the court rendered the second-
instance judgment,'' essentially ruling that when an alleged
intellectual property infringer refused to produce evidence
without providing an adequate reason, then the burden
would shift from the property holder to the alleged infringer
to prove that the alleged infringer had not infringed.

The decision was selected by the Supreme People’s Court for
release in 2015 as Guiding Case No. 49. The “Reasons for

Melody Wang
Partner, Fangda Partners

Melody Wang heads Fangda Partners’ complex litigation practice in Beijing. She focuses her practice
on resolution of complex disputes, as well as investigations and regulatory compliance related to
Chinese law. She represents clients in high-stakes litigation and arbitration, often in a cross-border
context. Ms. Wang is also an established industry leader in the areas of state secrets, information

compliance, and information protection.

the Adjudication” section of Guiding Case No. 49 captures
the above-mentioned ruling well by stating (1) that SHTIs
evidence could prove that his software and Huaren’s software
were substantively the same, and “[therefore,] Huaren
Company should bear the obligation of providing evidence
to the contrary” and (2) that because Huaren could not
provide contrary evidence to prove its assertion, it “should
[therefore] bear the unfavorable consequences of failing to
adduce evidence” The “Main Points of the Adjudication” of
Guiding Case No. 49, as prepared by the Supreme People’s
Court, reads as follows:2

In a situation where a defendant refuses
to provide the source program or the
object program of the allegedly infringing
software, and, due to technical limitations,
the object program cannot be read directly
from the allegedly infringing product, if
the design defects of the plaintiff’s software
and [those of] the defendant’s software are
basically the same, and if the defendant has
no proper reasons to refuse to provide the

In addition to her work on behalf of clients before courts, arbitration tribunals, and Chinese

government agencies, Ms. Wang has served as an expert witness or as consulting counsel in numerous proceedings
in different jurisdictions, including the United States, Hong Kong, and Singapore, regarding issues of Chinese law.
Completely bilingual in English and Chinese and with a background in business administration, she is a trusted counsel

to many of the world’s leading international companies.
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source program or the object program of
his"® software for direct comparison, [the
court] may, in consideration of the plaintiff’s
objective difficulty in adducing evidence,
determine that the plaintiff’s computer
software and that of the defendant are
substantively the same and that the defendant
bears liability for infringement.

The “Main Points of the Adjudication” section of each
Guiding Case is a section prepared by the Supreme People’s
Court to lay out the principles upon which the underlying
decision of the Guiding Case was based. According
to Article 9 of the Detailed Implementing Rules on the
“Provisions of the Supreme People’s Court Concerning Work
on Case Guidance” (the “Detailed Implementing Rules”),
courts handling similar subsequent cases are expected to
follow these main points (see Sidebar 1)."

An examination of events that occurred between the final
decision of SHI v. Huaren and the codification of burden-
shifting principles underlying the SHI v. Huaren decision
reveals that remarkable efforts were made by legal actors in
China during this 12-year period to advance the protection
of intellectual property beyond trade secrets.

Regional Courts Were Likely Inspired by SHI v. Huaren

The path from SHI v. Huaren to Guiding Case No. 49 ran
through a few other cases that were apparently inspired by
the decision of SHI v. Huaren. Three cases are illustrative.
In 2008, similar burden-shifting principles were applied
by the High People’s Court of Guangdong Province in
a dispute over infringement of a computer software
copyright in which the defendant was urged to present
evidence.”® In 2012, the High People’s Court of Shanghai
Municipality applied similar principles in a dispute over a
vertical monopoly agreement.'®

A more recent example is a 2013 case, in which the High
Peoples Court of Zhejiang Province held a software
licensee, who refused to produce the source code of the
software, liable for pirating and selling licensor’s software.
The court ruled that when a defendant refuses to hand
over the source code without a reasonable justification, the
court can look to the evidence submitted by the plaintiff
(i.e., the licensor) as well as indirect and circumstantial
evidence to determine whether the defendant infringed
upon the plaintiff’s rights."”

Adoption of Burden-Shifting Principles in the Broader
Intellectual Property Context Produces Results

T3 YA
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Apart from the possibility of being inspired by SHI v.
Huaren, the courts of the above three decisions likely felt
confident about applying the burden-shifting principles
because the principles had been used to resolve a similar
issue in Chinese patent law regarding the protection of
patented methods.

Chinese law recognizes patents for both products and
methods. When an infringement case is brought against an
allegedly infringing product, the evidence of infringement,
the product itself, is relatively easy to procure and present
to the court. However, when the alleged infringement
is related to a method, it is often difficult for the owner
of a patented method to prove that his method has been
infringed upon.

To resolve this problem, in 2000, the Standing Committee
of the National People’s Congress passed an amendment to
the 1992 version of the Patent Law of the People’s Republic
of China (the “Patent Law”) to specify, inter alia:

Where a patent infringement dispute involves
an invention patent for a method for the
manufacture of a new product, the unit
or individual that manufactures the same
product should provide evidence [showing]
that the method for the manufacture of its/
his product is different from the patented
method [...].(emphasis added)'®

The above provision, which came into effect on July 1, 2001
(and is now part of Article 61 of the current Patent Law),"
laid a good foundation for the burden-shifting mechanism

Sidebar 1:

Detailed Implementing Rules on the “Provisions of the Supreme People’s
Court Concerning Work on Case Guidance”

Article 9

Where a case being adjudicated is, in terms of the basic facts and
application of law, similar to a Guiding Case released by the Supreme
People’s Court, the [deciding] people’s court at any level should refer to
the “Main Points of the Adjudication” of that relevant Guiding Case to
render its ruling or judgment (emphasis added).

Sidebar 2:

Several Provisions of the Supreme People’s Court on Evidence in Civil
Lawsuits

Article 4

In the infringement lawsuits listed below, the burden of proof is borne
in accordance with the following provisions:

(1)[In] a patent infringement lawsuit arising from an invention
patent for a method for the manufacture of a new product, the
unit or individual that manufactures the same product bears the
burden to prove that the method for the manufacture of its/his
product is different from the patented method; (emphasis added)

China Guiding Cases Project



but falls short of providing any explicit reference to the
term “burden of proof”. In December 2001, the Supreme
People’s Court issued a judicial interpretation to explicitly
provide that in circumstances described above, an alleged
infringer has the burden to prove that the method for the
manufacture of his product is different from the patented
method. In other words, the alleged infringer has the
burden to prove that he did not infringe upon the invention
patent for the method (see Sidebar 2).*

This judicial interpretation was followed by the Supreme
People’s Court’s issuance of an important document in
2012 and another judicial interpretation in 2016.

In the 2012 document, the Supreme People’s Court urged
all of the courts in China to extend the burden-shifting
mechanism to some situations regarding method
patents, regardless of whether the method is for the
manufacture of a new product (see Sidebar 3).2' In the
same document, the Supreme People’s Court does strike
a good balance: while emphasizing the need to reduce
the method patentee’s burden of proof, the highest court
also exhorted all of the courts in China to pay attention
to “protecting the interests of respondents [i.e., the
alleged infringers] to prevent a party from abusing the
evidence preservation system to illegally obtain trade
secrets of others”™.

In 2016, a judicial interpretation was released to
essentially provide that when the plaintiff has exhausted
reasonable efforts to show the interests acquired by the
alleged infringer from an alleged patent infringement
and the alleged infringer fails to rebut the claim, the
court may determine the amount of interests acquired
(and, thereby, the amount of damages), based on the
plaintiff’s evidence.”

Sidebar 3:

Opinions on Several Issues Concerning Fully Using the Functional Role
of the Adjudication of Intellectual Property Rights in Driving the Great
Development and Great Prosperity of Socialist Culture and Promoting
the Independent and Coordinated Development of the Economy
Paragraph 15:

[...In situations] where a product obtained using a patented method
is not a new product, if the patentee can prove that the alleged
infringer has manufactured the same product but cannot prove,
after reasonable efforts, that the alleged infringer has indeed used
the patented method, and if, based on the specific circumstances
of the case together with known facts and daily life experiences, it
can be determined that it is highly probable that the same product
is produced by the patented method, [the court] may, in accordance
with the relevant provisions of the judicial interpretation on evidence
in civil lawsuits, no longer require the patentee to provide further
evidence, [but require] the alleged infringer to provide evidence
[showing] that his manufacturing method is different from the
patented method. [...] (emphasis added).
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“[...] it is worth noting that changes in the burden
of proof have indeed empowered patent holders to
effectively protect their technology. The significance
of these changes to technology companies cannot be
overstated.”

-— R

The impact of the rules examined above is evident in the
significant increase in the amount of damages awarded
by China’s intellectual property courts. These courts have
adopted the approaches stated in these rules, along with
other discovery mechanisms that look more like discovery
mechanisms in developed jurisdictions. Among these
improved mechanisms are granting litigants the power to
request subpoena-like investigation orders and adopting
rules similar to those underlying Guiding Case No.
49 to shift the burden of proof from the plaintiff to the
defendant when the plaintiff has exhausted reasonable
efforts to prove its case.

The significant increase in the amount of damages
awarded by China’s intellectual property courts was
mainly revealed by a 2017 report.”* According to the
report, before the intellectual property courts were
created, the average amount of total damages awarded
in individual patent infringement cases nationwide
was RMB 800,000. In contrast, the Beijing Intellectual
Property Court, which applies the burden-shifting rules,
awards on average RMB 1.41 million (over USD 200,000)
in damages for individual patent infringement cases, and
in December 2016, in its Watchdata System Co., Ltd. v.
Hengbao Co., Ltd. decision,* the court issued a record
award of RMB 50 million.

Understandably, the increases in damage awards may also
be attributed to other improvements such as the presence
of more qualified judges in the specialized intellectual
property courts. Yet it is worth noting that changes in the
burden of proof have indeed empowered patent holders
to effectively protect their technology. The significance
of these changes to technology companies cannot be
overstated. Unlike physical theft, the cost of intellectual
property piracy is very low for the thief, while exacting
high costs on intellectual property owners. To incentivize
good behavior, hefty punishments are needed to rectify
this. The high damages awarded by the Beijing Intellectual
Property Court do just that.

Codification of Burden-Shifting Principles Regarding Trade
Secrets

In April 2019, the Anti-Unfair Competition Law was
amended to include a new provision (i.e., Article 32),
which covers burden-shifting principles such as those

g



found in Guiding Case No. 49 (see Sidebar 4).2* While it is
difficult to say with certainty the origin of this amendment,
the success of the burden-shifting principles in judicial
practice, as discussed above, likely gave the national
legislature confidence to codify the principle.

The journey from the adjudication of SHI v. Huaren—the
underlying case of Guiding Case No. 49—to the
codification of the burden-shifting principles, upon which
SHI v. Huaren was based, is quite remarkable. The journey
seems to have ended, but a few interesting issues are worthy
of attention.

The Role of Local Courts in Helping Formulate Rules at the
National Level

Most of the rules discussed in this article are national rules,
either legislation enacted by the National People’s Congress
or judicial interpretations/documents issued by the
Supreme People’s Court. Courts in China that are below
the Supreme People’s Court cannot directly formulate rules
with legal effect. However, the fact that SHI v. Huaren has
apparently inspired several subsequent cases, that it was
ultimately selected and reissued as Guiding Case No. 49,
and that the Guiding Case led to the codification of the
burden-shifting principles reveals that Guiding Cases are
an important channel through which local courts’ voices
can be heard in the development of important rules.

The Value of Guiding Case No. 49 Has Not Been Reflected in
Citations in Subsequent Cases

Despite the significance of Guiding Case No. 49, the
authors have not been able to find a subsequent case that
refers to Guiding Case No. 49.

One plausible reason is that the impact of the Guiding
Case may have already been felt in disputes before lawsuits
are brought. For example, if it is understood that the
defendant bears the burden of proving that the trade secret
was obtained through legitimate means, then the defendant
will have less leverage and be more likely to settle before a
lawsuit is brought.?

Another plausible reason is that, when a trade secret lawsuit
occurs, there is actually no need to cite Guiding Case No.
49, given that the burden-shifting principles are now stated
in Article 32 of the Anti-Unfair Competition Law.

That said, when there is a lawsuit that is outside the scope
of Article 32 (e.g., copyright claims for software where
infringement of a copyright in the source code is alleged)
or that involves conduct that occurred before Article 32
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was adopted, Guiding Case No. 49 could provide guidance
and should still be cited. The fact that no such subsequent
cases have been found reveals a bigger problem to be
discussed in the following paragraphs.

Guiding Cases Have Been Underused and Increased Citation
of These Cases Would Benefit Inventors

The reluctance to cite Guiding Cases is related in part
to an interpretation of the first set of rules on Guiding
Cases issued in 2010. There were questions about the
proper interpretation of a requirement that courts
canzhao (often translated as “refer to”) the Guiding
Cases in their judgments or rulings. It was unclear the
extent to which courts could quote, cite, or reference
the Guiding Cases in their decisions.”” This ambiguity
and judges concerns about being held accountable
for incorrect references to Guiding Cases were major
factors leading to infrequent citations of Guiding Cases
in subsequent cases.?®

In response, in 2015, the Supreme People’s Court issued
the Detailed Implementing Rules to provide some
clarifications, indicating that courts can cite the Guiding
Cases as persuasive evidence for the reasoning in their
judgments.* Since then, the number of subsequent cases
using Guiding Cases has gradually increased, with a 2018
study identifying, by the end of 2017, 1,281 subsequent
cases that explicitly mention Guiding Cases and these
subsequent cases were adjudicated in different parts of
the country. The study concluded that “the preliminary

Sidebar 4:
Article 32 of the Anti-Unfair Competition Law

In the civil trial proceedings for infringement of a trade secret, if
the right holder of the trade secret provides preliminary evidence
to prove that he has taken confidentiality measures for the claimed
trade secret and reasonably indicates that the trade secret has been
infringed upon, the alleged infringer should prove that the trade
secret claimed by the right holder is not a type of trade secret as
provided for in this Law.

Where the right holder of a trade secret provides preliminary
evidence to reasonably indicate that the trade secret has been
infringed upon, and provides any of the following evidence, the
alleged infringer should prove that he did not have any act
infringing upon the trade secret:

(1) There is evidence indicating that the alleged infringer has a
channel or an opportunity to obtain the trade secret and that the
information used [by the alleged infringer] is, in substance, the same
as the trade secret;

(2) There is evidence indicating that the trade secret has been
disclosed or used by the alleged infringer, or is at risk of being
disclosed or used [by the alleged infringer];

(3) There is other evidence indicating that the trade secret has been
infringed upon by the alleged infringer.

(emphasis added)

China Guiding Cases Project



“[...] the fact that SHI v. Huaren [...] was ultimately
selected and reissued as Guiding Case No. 49, and that
the Guiding Case led to the codification of the burden-
shifting principles reveals that Guiding Cases are an
important channel through which local courts’ voices
can be heard in the development of important rules.”

-— B —

success of [Guiding Cases| seems to have provided fertile

ground for the propagation of a case culture in China”*

While the above study is encouraging, approximately a
third of those 1,281 subsequent cases mention Guiding
Case No. 24, which is about damages associated with traffic
accidents.” The same study only found 10 subsequent
cases mentioning intellectual property, suggesting that
Guiding Cases that deal with the minutiae of decisions
or with fact patterns that are not as common or are more
technical, are less likely to be cited by virtue of lack of
opportunity. Encouragingly, the number of subsequent
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cases mentioning intellectual property Guiding Cases has
reportedly increased to 51 by June 2019.* This trend, if it
continues, would benefit inventors.

In summary, Guiding Case No. 49 illustrates that the
importance of a Guiding Case may go beyond citations in
subsequent cases, to the extent of helping bring about the
codification of important legal principles. Yet, itis our hope
that the use of the Guiding Cases, especially those related
to intellectual property, continues to grow nationwide so
that uniform application of law—a goal explicitly identified
by the Supreme People’s Court—can be achieved.”® This
is a goal that the three intellectual property courts, with
their limited jurisdiction, cannot achieve, despite the
practical significance of their judgments that is reflected
in their impressive role in adopting burden-shifting rules
to protect intellectual property. Chinese authorities have
demonstrated utmost efforts in the recent legislative
changes to intellectual property rules. We look forward to
seeing similar efforts in increasing the citations of China’s
valuable Guiding Cases.
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(REEIFIA, AP FHRER A PRSI ) s £ 3l F U FEALE) (RONG Baoying v. WANG Yang and Alltrust Insurance Co., Lid.
Jiangyin Branch, A Motor Vehicle Traffic Accident Liability Dispute), StANFORD Law ScHOOL CHINA GuUIDING CAsEs Project, English Guiding Case (EGC24), Apr.
4, 2014 Edition, http://cge.law.stanford.edu/guiding-cases/guiding-case-24.

Dr. Mei Gechlik & David Wei Zhao, supra note 28.

Provisions of the Supreme People’s Court Concerning Work on Case Guidance, supra note 27, Preamble.
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The CGCP’s Call for Experts Connect™ Submissions

The China Guiding Cases Project (the “CGCP”) of Stanford Law School has been tracking new developments that reveal
China’s changing place in the world. In June 2018, the CGCP launched China Law Connect (“CLC”; ISSNs 2576-1927 (print),
2576-1935 (online)), a bilingual quarterly journal with a focus on providing cutting edge and practical analyses of legal
developments in China and the country’s Belt and Road Initiative.

Building on the successful launch of CLC, the CGCP is committed to publishing in 2019 an expanded range of in-depth
traditional commentaries, China Cases Insights™, and Experts Connect™ pieces that highlight the most up-to-date issues
related to China and Chinese law. To this end, we announce a Call for Experts Connect™ Submissions on any of the
following topics:

« any Guiding Case that has been released by the Supreme People’s Court of China;

« artificial intelligence and law;

« the establishment of international commercial courts in China;

+ U.S.—China trade developments;

+ the new U.S.—Mexico—Canada Trade Agreement; and

« the Belt and Road Initiative, specifically, case studies illustrating successful “win-win” cooperation.

Given the significance of the above-mentioned developments, the CGCP welcomes submissions (ranging from 1,500 to
3,500 words, in English or Chinese, plus, if necessary, approximately 500 to 1,000 words for well-formatted footnotes) from
practitioners and other experts inside and outside China on any of the above topics.

Authors of accepted submissions will receive editorial support from the CGCP and edited versions approved by authors will
be published in English and Chinese as part of our Experts Connect™ series in a 2019 issue of China Law Connect. Among
the commentaries featured in the journal, this series is dedicated to the views of Chinese and foreign experts on select legal
issues presented for the benefit of legal practitioners, business professionals, and students around the world.

Interested contributors should direct queries, send completed submissions, or propose significant topics not listed above to
Jennifer Ingram, Managing Editor of the CGCP, at jaingram@stanford.edu. Submissions are accepted on an ongoing basis.
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Submission Guidelines

China Law Connect (“CLC”) is a quarterly journal of the China Guiding Cases Project (the “CGCP”) of Stanford Law School aimed at
advancing the understanding of Chinese law and increasing judicial transparency and accountability in China.

CLC welcomes submissions for publication in the following forms:

1. Traditional commentaries
2. China Cases Insights™
3. Experts Connect™

Submissions should satisfy the corresponding guidelines summarized here. For details, see https://cgclaw.stanford.edu/cle-submission-
guidelines.

1. Traditional commentaries, which are usually longer and provide in-depth and/or extensive contributions to scholarship on Chinas
Case Guidance System, the Belt & Road Initiative, and/or other matters related to China or Chinese law:

s+ Typically 6,000-8,000 words, generally structured as called for by the substance (e.g., section headings, with one or two levels of
subsection headings).

2. China Cases Insights™, a series which aims at providing legal and business professionals with concise and practical information, as
well as insightful analyses and indispensable takeaways, about cases in or related to China to help these professionals in their practice
of law and business:

+ Generally narrower than traditional commentaries in scope, dealing with only one or a handful of legal case(s)—usually only some
issues therein—framed in a set structure comprised of “The Takeaway” (approx. 100 words), “The Rundown” (up to 500 words),
“The Breakdown” (up to 2,500 words), and “The Conclusion” (up to 250 words).

3. Experts Conneci™, a series dedicated to the views of Chinese and foreign experts on select legal issues presented for the benefit of legal
practitioners, business professionals, and students around the world:

» Submissions (ranging from 1,500 to 3,500 words, in English or Chinese, plus, if necessary, approximately 500 to 1000 words for well-
formatted footnotes) in response to a specific CGCP call for submissions (for details, please visit: https://cgc.law.stanford.edu/event/
clc-2019-call-for-submissions) as well as submissions initiated by any expert are welcome.
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Subsequent Cases Have Added Vitality to Guiding Case No. 33’s Guidelines on

“Malicious Collusion™

Zhaoyi Song

Assistant Managing Editor, China Guiding Cases Project, Stanford Law School

Abstract

Guiding Case No. 33 (“GC33”) is one of a few Guiding
Cases that have a significant number of subsequent
cases. The author reviews all 26 subsequent judgments/
rulings that explicitly mention GC33 and finds that some
courts still need to improve in their responses to parties’
references to Guiding Cases.

Through his analysis of two subsequent cases
adjudicated by the Supreme People’s Court of China,
the author makes recommendations on how to
increase the use of Guiding Cases. In addition, the
author’s analysis of other subsequent cases reveals that
some of these cases actively explored the meaning of
the Main Points of the Adjudication of GC33, showing
the great efforts of relevant courts and lawyers in using
GC33. This progressive attitude will help the long-term
development of Guiding Cases.

— —

Introduction

On December 18, 2014, the Supreme People’s Court (the
“SPC”) released Guiding Case No. 33 (Cargill International
S.A. v. Fujian Jinshi Vegetable Oil Producing Co., Limited
et al, A Dispute over Contracts Affirmed to be Invalid)
("GC33”)! to clarify the standards for determining
“malicious collusion” and to affirm that a contract is
invalid if it is one through which a debtor and its affiliated
company maliciously collude to transfer property for the
purpose of evading a debt. GC33 also explains how relevant
provisions of the Contract Law of the Peoples Republic of
China? should be applied, resolving the issue regarding the
disposition of property after a contract is afirmed to be
invalid. Overall, GC33’s clarifications of these issues are
conducive to punishing dishonesty and debt evasion.?

As of the end of September 2019, five years after the release
of GC33, the number of subsequent judgments/rulings
(“SJ/Rs”) of GC33 had reached 26, which is more than the
number of SJ/Rs of many other Guiding Cases. Through an
in-depth analysis of the overall characteristics of these SJ/Rs
and of select cases, the author discusses the impetus behind
and resistance facing the development of Guiding Cases, and
offers, at the end of the article, corresponding suggestions.

The Origin of Guiding Case No. 33

The origin of GC33 is a dispute between Cargill International
S.A. (“Cargill Company”) and the Jinshi Group. The Jinshi
Group consisted of six companies, two of which were Fujian
Jinshi Vegetable Oil Producing Co., Limited (“Fujian Jinshi
Company”) and Dalian Jinshi Vegetable OQil Producing Co.,
Limited (“Dalian Jinshi Company”).

Cargill Company had commercial cooperative relationships
with the Jinshi Group. After some time, the two sides had
a dispute. In the course of arbitration, they reached a
certain Settlement Agreement. The agreement stipulated
that the Jinshi Group would repay the debt owed to Cargill
Company in installments over a period of five years and
would mortgage the total assets of Fujian Jinshi Company,
which was a part of the Jinshi Group, to Cargill Company to
serve as security for the repayment of the debt.

On October 10, 2005, an arbitral award was rendered in
accordance with the Settlement Agreement, affirming that
the Jinshi Group should pay Cargill Company USD 13.37
million. On June 26, 2007, the Intermediate People’s Court
of Xiamen Municipality ruled to recognize and enforce the
arbitral award. Afterwards, Cargill Company applied for
compulsory enforcement of that award.

In May 2006, Fujian Jinshi Company, through the signing
of a sale and purchase contract, transferred its principal
property toits affiliated company, Fujian Tianyuan Biological
Protein Technology Co., Ltd. (“Tianyuan Company”; later
renamed “Chinatex Fujian Company”). Tianyuan Company
transmitted the amount due to Fujian Jinshi Company’s
bank account and this amount was remitted on the same
day to Dalian Jinshi Company, which, as mentioned
above, was also a part of the Jinshi Group. In February
2008, Tianyuan Company transferred the property to
Zhangzhou Development Zone Huifengyuan Trading Co.,
Ltd. (“Huifengyuan Company”). The aforesaid transactions
resulted in Fujian Jinshi Company’s loss of property that
would have been used for enforcement of the arbitral award.

Cargill Company then brought suit in the High People’s
Court of Fujian Province, requesting that the court (1)
affirm the invalidity of the contract for the sale and

China Guiding Cases Project
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purchase of assets and the rights to use state-owned
land signed by Fujian Jinshi Company and Chinatex
Fujian Company and another contract of the same type
signed by Chinatex Fujian Company and Huifengyuan
Company, and (2) order Huifengyuan Company and
Chinatex Fujian Company to return the property that
they obtained under the aforementioned contracts to the
original owner of the property.

On October 23, 2011, the High People’s Court of Fujian
Province rendered the (2007) Min Min Chu Zi No. 37 Civil
Judgment,*affirming that the aforementioned contracts were
invalid, and ordering Huifengyuan Company and Chinatex
Fujian Company to return to Fujian Jinshi Company the
rights to use state-owned land as well as the buildings and
equipment obtained through the aforementioned contracts,
respectively. The case was appealed to the SPC. On August
22,2012, the SPC rendered the (2012) Min Si Zhong Zi No.
1 Civil Judgment,® rejecting the appeal and upholding the
original judgment.

Eventually, this case was selected as GC33, with its Main
Points of the Adjudication being:®

1. Where a debtor transfers [its] principal
property to an affiliated company at a
clearly unreasonably low price and the
affiliated company, with knowledge of the
debtor’s indebtedness, does not actually pay
consideration [for the principal property], [a
people’s court] may determine that the debtor
and its affiliated company have maliciously
colluded to harm the interests of [the debtor’s]
creditors. [The peoples court] should then
determine that the related property transfer
contract is invalid.

2. Article 59 of the Contract Law of the
Peoples Republic of China is [also] applicable
to situations where a third party is the owner
of property. Where a creditor has [only] an
ordinary claim against a debtor, [a peoples
court] should, in accordance with Article 58
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of the Contract Law of the Peoples Republic of
China, order the property obtained through an
invalid contract to be returned to the original
owner of the property. [The peoples court]
cannot, based on Article 59, directly order that
the debtor’s property obtained by the debtor’s
affiliated company through a contract [in
which they] “maliciously collude to harm the
interests of a third party” be returned to [the
debtor’s] creditor.

Overall Characteristics of Subsequent Judgments/Rulings

Table 1 lists 26 S]/Rs that explicitly mention GC33 (i.e., the
Guiding Case is mentioned in any part of the judgment/
ruling, whether the case name is identified in full or in
part, or whether only the number of the Guiding Case is
stated). The search for these SJ/Rs was conducted through
September 30, 2019 by the author on the official “China
Judgements [sic] Online” website (“% E 3% F|LFH M,
http://wenshu.court.gov.cn).

Table 1 also lists who mentioned GC33 in each of these
SJ/Rs: the parties (or their lawyers); the court, explicitly in
the reasoning section titled “This Court opined” (see grey
rows); and/or the court, in other sections of the SJ/R.

The following sections analyze these SJ/Rs by examining their
distributions by year, level of court, and stage of adjudication
proceeding, along with a review of how the courts handled
situations where the parties mentioned GC33.

1. Distribution by Year

GC33 was released in December 2014. It was not until
2017 and 2018, however, that the numbers of SJ/Rs for this
Guiding Case increased significantly (see Table 2). This
increase was largely due to the fact that more parties or their
lawyers cited GC33 (see Table 1). If only those S]J/Rs where
the courts mentioned GC33 in the reasoning section are
counted, ignoring the year 2017 (which saw five SJ/Rs), the
number of SJ/Rs in each of the other years is one or two. The
trend is relatively stable.
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Subsequent

& Adjudication Judgment/Ruling No.

Adjudicating Court

Haicheng Municipality People’s Court of Anshan

Who Mentioned Guiding Case

‘No. 33

Party(/-ies)/ lawyer(s); Court

J HISMILZ | 20L5) Hal Vi Nan Chw 21 N, 00253 Municipality, Liaoning Province (other section(s))
2 | 2015/12/22 |(2015) Zhe Jia Min Zhong Zi No. 918 Intermediate People’s Court of Jiaxing Municipality, Party(/-ies)/ lawyer(s);
5 ' Zhejiang Province Court (reasoning section)
: . Intermediate People’s Court of Quanzhou Municipality, | Party(/-ies)/ lawyer(s);
2 LI e T Fujian Province Court (reasoning section)
4 | 2017/1/11 |(2016) Yu 1303 Min Chu No. 1171 gfﬁiﬁgpﬁi Feoples CotirtotNaamumg Muuicipaitei i | (reasoning section)
5 2017/3/28 |(2016) Zhe 1102 Min Chu No. 5246 ;:}?;:;;ﬁ;i:ﬂples BT R B R Court (reasoning section)
6 | 2017/6/7 |(2016) Yu 0107 Min Chu No. 1156 R;[ﬂu‘:l‘l‘cgg Z!E;Stmt Peoples Courtof thonsging Court (reasoning section)
7 | 2017/6/13 |(2017) Yue Min Zhong No. 7 High People’s Court of Guangdong Province Party(/-ies)/ lawyer(s)
: Intermediate People’s Court of Yichang Municipality, Party(/-ies)/ lawyer(s);
& 2017862 ((2017) EO5 Min Zhong Mo 1837 Hubei Province Court (reasoning section)
9 | 20179019 | (2016) Zhe 0482 Min ChuNo.4052 | |80 ;\fl?;i%ﬁﬁz;egplgs Contctliasig Court (reasoning section)
4 Intermediate People’s Court of Zhaoqing Municipality, .
10 | 2017/10/25 | (2017) Yue 12 Min Chu No. 6 Guiangdong Provitice Party(/-ies)/ lawyer(s)
11 | 2017/11/10 |(2017) Yu 10 Min Zhong No. 2822 Intermediate Peoplcs Covrt ol Khehang Muncipality Party(/-ies)/ lawyer(s)
Henan Province
12 | 2017/12/8 |(2017) E Min Shen No. 3004 High People’s Court of Hubei Province Party(/-ies)/ lawyer(s)
; ; Chengdong District People’s Court of Xining :
13 | 2018/3/14 |(2018) Qing 0102 Min Chu No. 309 Misicipality, Qinghat Province Party(/-ies)/ lawyer(s)
s Ruili Municipality People’s Court of Dehong Dai and . ]
14 2018/4/8 | (2018) Yun 3102 Zhi Yi No. 4 Fisgipio Autonitions Prefictive. Vet Proviios Party(/-ies)/ lawyer(s)
15 | 2018/5/25 |(2018) Yue 17 Min Zhong No. 358 Intesmestfate Peapie's Courtof Yengjlang Municipalicy, Party(/-ies)/ lawyer(s)
Guangdong Province
: ; Intermediate People’s Court of Liaoyuan Municipality, :
16 | 2018/7/10 |(2018) Ji 04 Min Zhong No. 292 Jilin Province Party(/-ies)/ lawyer(s)
: Intermediate People’s Court of Huizhou Municipality, ;
17 | 2018/7/16 |(2018) Yue 13 Min Zhong No. 1777 Gty Provines Party(/-ies)/ lawyer(s)
18 | 2018/8/10 |(2018) Ji Min Zhong No. 421 High People’s Court of Hebei Province Party(/-ies)/ lawyer(s)
: Ruili Municipality People’s Court of Dehong Dai and :
19 | 2018/10/10 |(2018) Yun 3102 Min Chu No. 448 Pagpi A Prlicume; Summan Prdince Party(/-ies)/ lawyer(s)
20 | 2018/11/22 |(2016) Jing Min Zhong No. 250 High People’s Court of Beijing Municipality Party(/-ies)/ lawyet(s)
21 | 2018/12/17 |(2018) Zui Gao Fa Min Shen No. 5607 | Supreme People’s Court Fartytctes) laynyerts):
Court (reasoning section)
) . . Party(/-ies)/ lawyer(s);
22 | 2018/12/25 |(2018) Zui Gao Fa Min Zhong No. 1178 | Supreme People’s Court Golirt (reasoning section)
. Linzhou Municipality People’s Court of Anyang T
23 | 2019/3/21 |(2018) Yu 0581 Min Chu No. 5227 WihiiSiality Elenan Brovincs Party(/-ies)/ lawyer(s)
24 | 2019/4/26 |(2018) Jing 0113 Min Chu No. 25170 | Shunyi District People’s Court of Beijing Municipality Party(/-ies)/ lawyer(s)
! Jinggu Dai and Yi Autonomous County People’s Court of r
25 | 2019/6/21 |(2019) Yun 0824 Min Shen No. 1 Pitlr Muicipality; Vintian Provinge Party(/-ies)/ lawyer(s)
. Intermediate People’s Court of Ningbo Municipality, Party(/-ies)/ lawyer(s);
26 2019/8/1 | (2019) Zhe 02 Min Zhong No. 1354 Fhicjiins Dhovine ot feeasoming sechion)

*This column indicates who mentioned Guiding Case No. 33 in the subsequent judgment/ruling:
(1) the party(/-ies) or his/her/their lawyer(s) (marked as “Party(/-ies)/lawyer(s)”);

(2) the adjudicating court in the reasoning section titled “This Court opined” (marked as “Court (reasoning section)”); and
(3) the adjudicating court in section(s) of the subsequent judgment/ruling other than the reasoning section (marked as “Court (other section(s))”).
If two or more of the above situations happened, they are separated by ;.

@ »

Table 1: 26 Subsequent Judgments/Rulings Which Explicitly Mention Guiding Case No. 33 (identified through September 30, 2019)
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Of These:

Year of No. of §]/Rs Where Courts

Adiadication No. of §]/Rs Mentioned Guiding Case

) No. 33 in the Reasoning

Section

2015 2 1

2016 1 1

2017 9 5

2018 10 2

2019 4 1

Total 26 10

Table 2: Distribution of the 26 Subsequent Judgments/Rulings by

Year of Adjudication

Of These: _
No. of §J/Rs Where Courts

Level of Court  No. of §]/Rs Mentioned Guiding Case

No. 33 in the Reasoning

Section
Supreme 2 2
High 4 0
Intermediate 9 4
Basic 11 4
Total 26 10
Table 3: Distribution of the 26 Subsequent Judgments/Rulings by
Level of Court
Of These:
daion Ny NSV Co
33 in the Reasoning Section
First Instance 12 5
Second Instance | 11 4
Retrial 2 L
Enforcement 1 0
Total 26 10

Table 4: Distribution of the 26 Subsequent Judgments/Rulings by
Stage of Adjudication Proceeding

2. Distribution by Level of Court

Table 3 shows the distribution of GC33’s SJ/Rs rendered by
people’s courts at all levels in China. Looking at the level of
court, the SJ/Rs handled by basic and intermediate courts
account for the majority of all of these §]/Rs. The result is the
same if one only counts SJ/Rs where the courts mentioned
GC33 in the reasoning section. This phenomenon is
very encouraging, as the general impression is that the
adjudication personnel of basic courts have weaker ability
and less awareness regarding the use of cases” and they
should, therefore, not be enthusiastic about using Guiding
Cases. The statistics of this study, however, proves that this
impression is out of touch with reality: the competence of
the adjudication personnel of basic courts is increasing.

¥ B 35 G- A 0 B
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“[...] the general impression is that the adjudication
personnel of basic courts have weaker ability
and less awareness regarding the use of cases and
they should, therefore, not be enthusiastic about
using Guiding Cases. The statistics of this study,
however, proves that this impression is out of touch
with reality [...].”
_—

=
3. Distribution by Stage of Adjudication Proceeding

China utilizes an adjudication system in which the final
decision in a case is made after two instances (handled by
courts of two different tiers), subject to an exception that the
parties may apply to a court superior to the second-instance
court for retrial to correct, in accordance with law, errors
in the second-instance decision. After judgments or rulings
take effect, the parties may apply to a court for enforcement
of the judgments or rulings.®

Table 4 shows the stage of adjudication proceeding of
each SJ/R of GC33. Regardless of whether all 26 S]/Rs are
considered or whether only the 10 SJ/Rs where the courts
mentioned GC33 in the reasoning section are counted,
the frequency with which GC33 is used in the first- and
second-instance proceedings does not differ greatly. In
addition, the parties in one SJ/R also mentioned GC33 in
the enforcement procedure. This indicates that the use of
GC33 is not limited to traditional first-instance and second-
instance processes, but has appeared in various types of
adjudication proceedings.

4. Courts’ Attitudes Toward Parties’ Citations of GC33 in
Subsequent Judgments/Rulings

With respect to how courts should use Guiding Cases,
Articles 9 and 11 of the Detailed Implementing Rules on the
“Provisions of the Supreme Peoples Court Concerning Work
on Case Guidance” (the “Detailed Implementing Rules”)
released on May 13, 2015 provide specific requirements:’
“[w]here a case being adjudicated is [...] similar to a
Guiding Case’, the court “should refer to the ‘Main Points
of the Adjudication’ of that relevant Guiding Case to render
its ruling or judgment””; when a party cites a Guiding Case,
“the personnel handling the case should, in [providing]
the reasons for the adjudication, respond [as to] whether
[they] referred to the Guiding Case [in the course of their
adjudication] and explain their reasons [for doing so]”
(emphasis added) (see Sidebar). The word “should” reflects
the SPC’s high expectations for the development and
use of Guiding Cases.'"” However, in view of the fact that
Guiding Cases are not a source of Chinese law, the SPC also
emphasizes in Article 10 of the Detailed Implementing Rules
that Guiding Cases can only be “quote[d]” by a court “as a
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reason for its adjudication”, but not “cite[d]” “as the basis of

its adjudication” (see Sidebar).!!

An examination of the 26 SJ/Rs of GC33 shows that they
were all rendered after the Detailed Implementing Rules came
into effect (see Table 1). In addition, the author analyzes
the courts’ attitudes toward the use of GC33 in these SJ/Rs:
whether the attitudes were in line with the requirements
of the above-mentioned Detailed Implementing Rules, or
whether there were some deficiencies.

In 22 (84.6%) of the SJ/Rs, the parties or their lawyers cited
GC33, but the courts of only six of these SJ/Rs (i.e., 27.3%
of 22) responded to the mention of this Guiding Case in
the reasoning section. The data indicate that courts at all
levels still have room for improvement with respect to their
responses to parties’ citations of Guiding Cases.

In the remaining four (15.4%) SJ/Rs, the parties or their
lawyers did not mention GC33, but it is delightful to see that
the courts took the initiative to consider GC33.

Analysis of Individual Subsequent Cases

Apart from analyzing the overall characteristics of the 26
SJ/Rs of GC33, the author has also carefully reviewed these
SJ/Rs and selected some of them to discuss two aspects: (1)
how did the SPC deal with the situation in which the parties
mentioned GC33 but the court did not respond, and (2)
how did courts of these SJ/Rs comprehend the Main Points
of the Adjudication of GC33?

1. How Did the SPC deal with the Situation in which the
Parties Mentioned Guiding Case No. 33 but the Court did
not Respond?

Two of the 26 S]/Rs of GC33 were rendered by the SPC and
both involved the situation in which the parties mentioned
GC33 but the court did not respond to the mention of this
Guiding Case.

The first was a civil ruling involving a review by retrial.”® A
party was dissatisfied with the second-instance judgment
and applied to the SPC for retrial. One of the grounds was
that in the second-instance proceeding, the party submitted
GC33 to the court to support the party’s defense, but the
second-instance court did not respond in the reasoning
section of the ruling whether it had “referred to” GC33.
The party argued that this “is contrary to [Article 11 of the
Detailed Implementing Rules]; it is a serious error in the
application of law and should be corrected” In a civil ruling
rendered on December 17, 2018, the SPC decided:

Although the second-instance court did not
respond, with explanations, in the reasoning

section whether it had referred to the Guiding
Case, the Detailed Implementing Rules are
neither laws nor judicial interpretations and
the failure to apply the Detailed Implementing
Rules is not an error in the application of law.
(emphasis added)

The SPC’s ruling is reasonable. Itisindeed true that a failure to
apply the Detailed Implementing Rules cannot be considered
an error “in the application of law”, but is it considered to be a
type of “error” that, as such, should be corrected?

Interestingly, eight days later, on December 25, 2018, the
SPC shed some light on the above question in its judgment
rendered in another case mentioning GC33."” In this case,
the appellant claimed that the third party in the first-instance
proceeding had argued that GC33 should be “referred to”,
but the first-instance court did not respond, in violation
of Article 11 of the Detailed Implementing Rules. In the
judgment, the SPC stated:

In the first-instance judgment, [the court]s
failure to respond in the reasoning section
as to whether it had referred to the Guiding
Case is certainly inappropriate. However,
the Guiding Case is not applicable in this
case. Therefore, the first-instance judgment’s

Sidebar:

Detailed Implementing Rules on the “Provisions of the Supreme
People’s Court Concerning Work on Case Guidance”

Article 9

Where a case being adjudicated is, in terms of the basic facts and
application of law, similar to a Guiding Case released by the Supreme
People’s Court, the [deciding] people’s court at any level should refer
to the “Main Points of the Adjudication” of that relevant Guiding
Case to render its ruling or judgment.

Article 10

Where a people’s court at any level refers to a Guiding Case when
adjudicating a similar case, [it] should quote the Guiding Case as a
reason for its adjudication, but not cite [the Guiding Case] as the
basis of its adjudication.

Article 11

In the process of handling a case, the personnel handling the case
should inquire about relevant Guiding Cases. Where a relevant
Guiding Case is quoted in the adjudication document, [the personnel]
should, in the part [of the document where they provide] reasons for
their adjudication, quote the serial number and the “Main Points of
the Adjudication” of the Guiding Case.

Where a public prosecution organ, a party to a case and his defender,
or a litigation agent quotes a Guiding Case as a ground [for the]
prosecution (litigation) or defense, the personnel handling the case
should, in [providing] the reasons for the adjudication, respond [as
to] whether [they] referred to the Guiding Case [in the course of
their adjudication] and explain their reasons [for doing so].

(emphasis added)

China Guiding Cases Project
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lack of response did not affect the result of the
adjudication. (emphasis added)

In other words, the SPC’s judgment clearly pointed out
that it was an error for the first-instance court to not apply
Article 11 of the Detailed Implementing Rules (i.e., the court
did not respond, with explanations, in the reasoning section
of its judgment whether it had referred to the Guiding
Case mentioned by a party). However, this error could be
accepted in the above case because GC33 was not applicable
to the case, and the first-instance court’s lack of response did
not affect the outcome.

The above statement may send the wrong message to other
courts. As a result, courts at all levels would be unlikely
to treat the requirements of Article 11 of the Detailed
Implementing Rules seriously. When Court A decides
that the Guiding Case mentioned by a party does not
apply, Court A is likely to not mention this in its response,
considering that even if it is found, in a second-instance
proceeding or retrial, to have violated Article 11 of the
Detailed Implementing Rules, Court A’s judgment will not
be reversed solely on this ground. Of course, the court
that handles the second-instance proceeding or retrial
may find that Court A has made the wrong decision and
the relevant Guiding Case should have been applied, thus
reversing Court As judgment. However, if neither party
continues the legal battle by pursuing a second-instance
proceeding or retrial, Court As judgment will take effect,
and the party’s efforts in citing the Guiding Case will have
been completely in vain.

Clearly, the above situation will seriously affect the
development of Guiding Cases. Therefore, in the author’s
opinion, it would have been better if, on the basis of
its statement that the lack of response “is certainly
inappropriate”, the SPC had further indicated that this
error “should be corrected” to let the relevant judges know
that they should correct the error of failing to provide
any response to parties’ mention of a Guiding Case.
This approach will signal to courts at all levels that they
should emphasize Guiding Cases, and thereby help the
development of the Guiding Cases System.

2. How Did Courts of Subsequent Cases Comprehend the
Main Points of the Adjudication of Guiding Case No. 337

The SJ/Rs of GC33 also reveal how courts and lawyers, through
judicial practices, have explored the meaning of GC33’s Main
Points of the Adjudication to increase the guiding effect of these
main points. Take the first paragraph of GC33’s Main Points of
the Adjudication as an example. It provides:

Where a debtor transfers [its] principal property
toanaffiliated company at a dearly unreasonably

¥ B 35 G- A 0 B

low price and the affiliated company, with
knowledge of the debtors indebtedness, does
not actually pay consideration [for the principal
property], [a peoples court] may determine
that the debtor and its affiliated company have
maliciously colluded to harm the interests of
[the debtor’s] creditors. [The peoples court]
should then determine that the related property
transfer contract is invalid. (emphasis added)

The courts of a few SJ/Rs made different explorations to
interpret the above paragraph.

(1) An affiliated company has “knowledge” of the debtor’s
indebtedness; “malicious collusion”

As shown in the judgments of some SJ/Rs of GC33, the
greater the degree of affiliation between entities (e.g., one
company is a shareholder of the other company or natural
persons involved are familiar with each other), the more
likely it is for a court to determine that an affiliated company
has “knowledge” of the debtor’s indebtedness and has entered
into “malicious collusion” with the debtor. In addition, the
determination of the existence of such “knowledge” and
“malicious collusion” is not merely based on the equity and
personnel connections between entities, but also on other
factors, such as how closely the interests of these companies
are intertwined."

— —
“[...] the SPC’s judgment clearly pointed out that it
was an error for the first-instance court to not apply
Article 11 of the Detailed Implementing Rules (i.e.,
the court did not respond, with explanations, in the
reasoning section of its judgment whether it had
referred to the Guiding Case mentioned by a party).”

- -
(2) An affiliated company “does not actually pay consideration”

According to the above-mentioned facts of GC33, Fujian
Jinshi Company (the debtor) transferred, through a
contract, its primary property to its affiliated company,
Tianyuan Company. Tianyuan Company transmitted the
amount due to Fujian Jinshi Company’s bank account and
this amount was remitted on the same day to Dalian Jinshi
Company, which was a part of the Jinshi Group (Fujian
Jinshi Company was also a part of the group). Because the
price paid to Fujian Jinshi Company was remitted on the
same day, the court considered that the affiliated company
did “not actually pay consideration”

Among the SJ/Rs of GC33, there is a case in which the court
interpreted the phrase “does not actually pay consideration”
broadly to also mean “does not fully pay consideration” In the
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case numbered (2016) Yu 1303 Min Chu No. 1171, because
the amount received by the transferor of the property was
found to be an “unreasonably low price” and the creditor’s
interests were also harmed, the court still determined the
situation as one in which the affiliated company did “not
actually pay consideration” and applied the Main Points of
the Adjudication of GC33.

(3) “Athliated company”

Although the term “affiliated company” is used in the Main
Points of the Adjudication of GC33 to refer to the recipient
of the transferred property, the court of a subsequent case
considered that a recipient of this type also includes all
“stakeholders”, including affiliated natural persons (such
as close relatives). In the case numbered (2016) Zhe 1102
Min Chu No. 5246, the debtor transferred his shares to
his wife and son. The court decided that given that “the
transfer of equity occurred between [close relatives], the
three defendants should be stakeholders, based on the
rule of daily experience” In the end, the court referred
to GC33 and determined that, due to malicious collusion
and harm to the creditors’ interests, the agreement on
the transfer of shares from the husband to his wife and
son was invalid. This court’s broad application of the
Main Points of the Adjudication of GC33 suggests that
sometimes a court may focus on the jurisprudence and
spirit behind these points. This phenomenon is worthy
of further study.

It is evident from the above discussion that courts in the
SJ/Rs attached great importance to the Main Points of the
Adjudication of GC33, and hoped to fully use the guiding

Collusion”, 7 CHINA Law CoNNECT 35 (Dec. 2019), also available at STANFORD Law ScHoOL CHINA GUIDING CasEs PROJECT, China Cases Insights™,
Dec. 2019, http://cgc.law.stanford.edu/commentaries/cle-7-201912-insights-7-zhaoyi-song.

The original, Chinese version of this China Cases [nsight™ was edited by Dr. Mei Gechlik. The English version was prepared by the author, and was
finalized by Jennifer Ingram and Dr. Mei Gechlik. The information and views set out in this China Cases [nsioht™ are the responsibility of the author
and do not necessarily reflect the work or views of the China Guiding Cases Project.

effect of these points in these SJ/Rs. The issues regarding
various topics, including how to master the interpretation
of the Main Points of the Adjudication and whether they
should be interpreted broadly or narrowly, need to be
explored through more specific cases. What is certain,
however, is that the efforts of courts and lawyers in using
GC33, as reflected in these SJ/Rs, will help the long-term
development of Guiding Cases.

Concluding Remarks

It can be seen from GC33 and its 26 SJ/Rs that a Guiding
Case can reduce the uncertainty of the existing law, and its
subsequent cases can further enrich the content of the “Main
Points of the Adjudication”, adding vitality to the Guiding
Case itself.

In addition, the 26 SJ/Rs of GC33 have revealed that an
increasing number of parties are willing to cite GC33 and
request that the court respond and explain, in accordance
with the Detailed Implementing Rules, the applicability of
GC33. This is encouraging. On the other hand, some courts
did not follow the Detailed Implementing Rules to make
such a response, and this may affect the development and
promotion of Guiding Cases.

The author hopes that courts at all levels in China can
clearly respond to parties’ citations of Guiding Cases so as
to ensure the implementation of the Detailed Implementing
Rules in judicial practice. Only in this way can the Guiding
Cases System be an effective supplement to China’s statutes
and help the country’s development of a new stage in the
rule of law. m

U (kB EFEA S AR e B A RS S AIASF R A4 E)  (Cargill International S.A. v. Fujian Jinshi Vegetable Oil Producing Co., Limited el al., A
Dispute over Contracts Affirmed to be Invalid), 7 CHINA Law ConNEcT 51 (Dec. 2019), also available at StanrorD Law ScHooL CHINA GUIDING CASES ProJecT, English
Guiding Case (EGC33), Dec. 2019, http://cgelaw.stanford.edu/guiding-cases/guiding-case-33 (hereinafter “Guiding Case No. 337).

(P REARIEAEEE ) (Contract Law of the People’s Republic of China), passed and issued on Mar. 15, 1999, effective as of Oct. 1, 1999, http://www.npc.gov.cn/wxzl/

wxzl/2000-12/06/content_4732.htm,

3 See B A PR ES R FIAEAAZE, R E (The Office for the Work on Case Guidance and the Fourth Civil Tribunal of the Supreme People’s Court), 45 5

61335 (Gt E EFLA S 20 # A A S FMILG ALK S E) RS A (Understanding and Referring to Guiding Case No. 33, Cargill
International S.A. v. Fujian Jinshi Vegetable Oil Producing Co., Limited et al, A Dispute over Contracts Affirmed to be Invalid), (A8 « %4]) (Tuc PeopLE's
JupICATURE = CaAsEs), Issue No. 18, at 8 (2015).

The first-instance judgment has not been found and may have been excluded from publication.

(2012) Koz 15 K¥FH) £ ((2012) Min Si Zhong Zi No. 1 Civil Judgment), rendered by the Supreme People’s Court on Aug. 22, 2012, full text available on the
Stanford Law School China Guiding Cases Project’s website, at http://cge.law.stanford.edu/judgments/spc-2012-min-si-zhong-zi-1-civil-judgment.

For more information about the case, see Guiding Case No. 33, supra note 1.

See, e.g, FAZE. MMM (LI Yongzhi & WANG Shanshan), & 4R AU £ L2 R FIE R A 353524 & (The Difficulty of Applying the Similar Cases Search
Mechanism in Basic Courts and Development Pathways), {3675 7 1 3L KA REIE M) BEmNG SHUNYI DISTRICT PEOPLE's COURT WEB), Sept. 20, 2018, http://bjsyfy.
chinacourt.gov.cn/article/detail/2018/12/id/3606559.shtml.

See (P AEAREAE R I ifiRiE) (Civil Procedure Law of the Peoples Republic of China), Articles 10, 199, and 224, passed on, issued on, and effective as of Apr. 9,
1991, amended three times, most recently on June 27, 2017, effective as of July 1, 2017, hitp://www.moj.gov.cn/Department/content/2018-12/25/357 182594 .html.
{ (RBARERXTEOLLFIAEGMAE> S0 ) (Detailed Implementing Rules on the “Provisions of the Supreme People’s Court Concerning Work on Case
Guidance™), passed by the Adjudication Committee of the Supreme People’s Court on Apr. 27, 2015, issued on and effective as of May 13, 2015, STANFORD LAw ScHOOL
China GuininG Cases Project, English Guiding Cases Rules, June 12, 2015 Edition, http://cgelaw.stanford.edu/guiding-cases-rules/20150513-english (hereinafter
“Detailed Implementing Rules”).

China Guiding Cases Project
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10 In the 14th specification of the Specifications on Legislative Techniques (Trial) (I), the Commission of Legislative Affairs of the Standing Committee of the National People’s
Congress points out:

There are no substantive differences between the meaning of “should” and “must”. In expressing obligatory norms, laws generally use “should’, rather

than “must”.
Although this document is only for “relevant departments’ reference at work’, and it remains unclear whether it can be used to interpret the Supreme People’s Court’s Detailed
Implementing Rules, it can be seen from the content of the 14th specification that the word “should” has some importance in the Chinese legal system. See {4 E A RA &
KEFHFERSENIMHER X T E (FERAME GRIF) (=) > 89&) (Letter of the Commission of Legislative Affairs of the Standing Committee of the
National People’s Congress on Printing and Delivering “Specifications on Legislative Techniques (Trial) (1)), issued on and effective as of Dec. 28, 2009, http://www.samr.gov.cn/
fgs/lzgg/200912/t20091228_294948 himl.
Seealso (e ARER AT ho iAo M8 ) LR #EILENAE FEIL) (The Guiding Opinions of the Supreme People’s Court on Strengthening and Standardizing
the Interpretation of Laws and the Reasoning in Adjudication Documents), issued by the Supreme People’s Court on June 1, 2018, effective as of June 13, 2018,
http://www.court.gov.cn/zixun-xiangqing-101552.html. Paragraph 13 of the Opinions reads:

Apart from basing [their adjudication] on provisions of laws, regulations, and judicial interpretations, judges may use the following bases of arguments

to expound the reasons for [their] adjudication so as to improve the legitimacy and acceptability of the adjudication conclusions: Guiding Cases

issued by the Supreme People’s Court; [...] (emphasis added).
Article 10 of the Detailed Implementing Rules, however, specifies: “[...the court] should quote the Guiding Case as a reason for its adjudication, but not cite [the
Guiding Case] as the basis of its adjudication” (emphasis added). The two expressions are slightly different, and it is worth considering whether they have different
meanings. At present, the Supreme People’s Court is actively improving the Guiding Cases System. An ideal approach is to unify expressions regarding the use of
Guiding Cases so as to reduce misunderstanding,
2 (2018) & K 156075 K F % ((2018) Zui Gao Fa Min Shen No. 5607 Civil Ruling), rendered by the Supreme Peoplé’s Court on Dec. 17, 2018, full text available

on the Stanford Law School China Guiding Cases Project’s website, at https://cge.law.stanford.edu/zh-hans/judgments/spc-2018-zui-gao-fa-min-shen-5607-civil-ruling.
B (2018) Fed ik R#11785 R ¥ A2 ((2018) Zui Gao Fa Min Zhong No. 1178 Civil Judgment), rendered by the Supreme People’s Court on Dec. 25, 2018, full text
available on the Stanford Law School China Guiding Cases Project’s website, at https://cgc.law.stanford.edu/zh-hans/judgments/spc-2018-zui-gao-fa-min-zhong-1178-

civil-judgment.

" (2015) Zhe Jia Min Zhong Zi No. 918, (2016) Yu 1303 Min Chu No. 1171, and (2018) Yue 13 Min Zhong No. 1777.

Appendix: 26 Subsequent Judgments/Rulings Which Explicitly Mention Guiding Case No. 33 (identified through September 30, 2019)

Date of Adjudication

1 |2015/9/17

Subsequent Judgment/Ruling No.
(2015) Hai Min Nan Chu Zi No. 00258

https://cge.law.stanford.edu/judgments/liaoning-2015-hai-min-nan-chu-zi-00258-civil-judgment

2 | 2015/12/22

(2015) Zhe Jia Min Zhong Zi No. 918

https://cge.law.stantord.edu/judgments/zhejiang-2015-zhe-jia-min-zhong -zi-918-civil-judgment

3 | 2016/1/11

(2015) Quan Min Chu Zi No. 256

https://cge.law.stanford.edu/judgments/fujian-2015-quan-min-chu-zi-256-civil-judgment

4 |2017/1/11

(2016) Yu 1303 Min Chu No. 1171

https://cge.law.stantord.edu/judgments/henan-2016-yu-1303-min-chu-117 1-civil-judgment

5 |2017/3/28

(2016) Zhe 1102 Min Chu No. 5246

https://cge. lawstanford.edu/judgments/zhejiang-2016-zhe-1102-min-chu-5246-civil-judgment

6 | 2017/6/7

(2016) Yu 0107 Min Chu No. 1156

https://cgc.law.stanford.edu/judgments/chongging-2016-yu-0107-min-chu-1156-civil-judgment

7 | 2017/6/13

(2017) Yue Min Zhong No. 7

https://cge.law.stantord.edu/judgments/guangdong-2017-yue-min-zhong-7-civil-judgment

8 |2017/8/2

(2017) E05 Min Zhong No. 1837

https://cge lawstanford.edu/judgments/hubei-2017-e-05-min-zhong-1837-civil-judgment

9 |2017/9/19

(2016) Zhe 0482 Min Chu No. 4052

https://cgc.aw.stanford.edu/judgments/zhejiang-2016-zhe-0482-min-chu-4052-civil-judgment

10 | 2017/10/25

(2017) Yue 12 Min Chu No. 6

https://cge.law.stantord.edu/judgments/guangdong-2017-yue-12-min-chu-6-civil-judgment

11 | 2017/11/10

(2017) Yu 10 Min Zhong No. 2822

hitps://cge.lawstanford.edu/judgments/henan-2017-yu- 10-min-zhong-2822-civil-judgment

12 [ 2017/12/8

(2017) E Min Shen No. 3004

https://cge.lawstanford.edu/judgments/hubei-2017-e-min-shen-3004-civil-ruling

13 | 2018/3/14

(2018) Qing 0102 Min Chu No. 309

hittps://cge.law.stanford.edu/judgments/qinghai-2018-qing-0102-min-chu-309-civil-judgment

14 | 2018/4/8

(2018) Yun 3102 Zhi Yi No. 4

https://cgclaw.stanford.edu/judgments/yunnan-2018-yun-3102-zhi-yi-4-enforcement-ruling

15 | 2018/5/25

(2018) Yue 17 Min Zhong No. 358

https://cge.law.stanford.edu/judgments/guangdong-2018-yue- 17-min-zhong-358-civil-judgment

16 |2018/7/10

(2018) Ji 04 Min Zhong No. 292

htps://cge.lawstanford.edu/judgments/jilin-2018-ji-04-min-zhong-292-civil-judgment

17 | 2018/7/16

(2018) Yue 13 Min Zhong No. 1777

https://cgclaw.stanford.edu/judgments/guangdong-2018-yue-13-min-zhong-1777-civil-judgment

18 | 2018/8/10

(2018) Ji Min Zhong No. 421

https://cgelaw.stantord.edu/judgments/hebei-2018-ji-min-zhong-42 1 -civiljudgment

19 | 2018/10/10

(2018) Yun 3102 Min Chu No. 448

https://cgc.law.stanford.edu/judgments/yunnan-2018-yun-3102-min-chu-448-civil-judgment

20 |2018/11/22

(2016) Jing Min Zhong No. 250

https://cgelawstantord.edu/judgments/beijing-2016-jing-min-zhong-250-civil-judgment

21 | 2018/12/17

(2018) Zui Gao Fa Min Shen No. 5607

hittps://cge.law.stanford.edu/judgments/spc-2018-zui-gao-fa-min-shen-5607-civil-ruling

22 | 2018/12/25

(2018) Zui Gao Fa Min Zhong No. 1178

https://cgelaw.stanford.edu/judgments/spc-2018-zui-gao-fa-min-zhong-1178-civil-judgment

23 | 2019/3/21

(2018) Yu 0581 Min Chu No. 5227

https://cge.law.stantord.edu/judgments/henan-2018-yu-058 1-min-chu-5227-civil-judgment

24 | 2019/4/26

(2018) Jing 0113 Min Chu No. 25170

https://cge.law.stanford.edu/judgments/beijing-2018-jing-01 13-min-chu-25170-civil-judgment

25 | 2019/6/21

(2019) Yun 0824 Min Shen No. 1

https://cgclaw.stanford.edu/judgments/yunnan-2019-yun-0824-min-shen-1-civil-ruling

26 |2019/8/1

(2019) Zhe 02 Min Zhong No. 1354

https://cge.Jaw.stanford.edu/judgments/zhejiang-2019-zhe-02-min-zhong-1354-civil-judgment
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Cargill International S.A.
V.
Fujian Jinshi Vegetable Oil Producing Co.,
Limited et al.,
A Dispute over Contracts Affirmed to be Invalid

Guiding Case No. 33
(Discussed and Passed by the Adjudication

Committee of the Supreme People’s Court
Released on December 18, 2014)**

Keywords

Civil

Affirmation of the Invalidity of a Contract
Malicious Collusion

Return of Property

Main Points of the Adjudication

1. Where a debtor transfers [its] principal property to an affiliated company
at a clearly unreasonably low price and the affiliated company, with
knowledge of the debtor’s indebtedness, does not actually pay consideration
[for the principal property], [a peoplé’s court] may determine that the
debtor and its affiliated company have maliciously colluded to harm the
interests of [the debtor’s] creditors. [The people’s court] should then
determine that the related property transfer contract is invalid.

2. Article 59 of the Contract Law of the People’s Republic of China is [also]
applicable to situations where a third party is the owner of property.
Where a creditor has [only] an ordinary claim against a debtor, [a
people’s court] should, in accordance with Article 58 of the Contract Law
of the Peoples Republic of China, order the property obtained through an
invalid contract to be returned to the original owner of the property.
[The people’s court] cannot, based on Article 59, directly order that the
debtor’s property obtained by the debtor’s affiliated company through a
contract [in which they] “maliciously collude to harm the interests of a
third party” be returned' to [the debtor’s] creditor.

Related Legal Rule(s)

1. Article 52 Ttem 2 of the Contract Law of the People’s Republic of
China®

2. Article 58 and Article 59 of the Contract Law of the People’s Republic
of China
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Basic Facts of the Case

Cargill International S.A.* ([hereinafter] referred to as “Cargill
Company”) had commercial cooperative relationships with Fujian Jinshi
Vegetable Oil Producing Co., Limited’ (hereinafter referred to as “Fujian
Jinshi Company”), Dalian Jinshi Vegetable Oil Producing Co., Limited,
Shenyang Jinshi Bean Industry Co., Ltd., Sichuan Jinshi Oil Draff Co.,
Ltd., Beijing Kema Meijia Grains and Oils Co., Ltd., and Yifeng Hong
Kong Co., Ltd.® (these six companies are hereinafter collectively referred
to as the “Jinshi Group”).

Because Cargill Company had a dispute with the Jinshi Group over the
sale and purchase of soybeans, both sides, in the course of arbitration
[conducted by] the Federation of Qils, Seeds and Fats Associations
Ltd.,” reached a [certain] Settlement Agreement on June 26, 2005. [The
Settlement Agreement] stipulated that the Jinshi Group would repay
the debt [owed to Cargill Company] in installments over a period
of five years and would mortgage the total assets of Fujian Jinshi
Company, which was a part of the Jinshi Group, including land-use
rights, buildings and fixtures, all equipment, and other property,
to Cargill Company to serve as security for the repayment of the
debt. On October 10, 2005, the Federation of Oils, Seeds and Fats
Associations Ltd. rendered the No. 3929 Arbitral Award in accordance
with the Settlement Agreement, affirming that the Jinshi Group should
pay Cargill Company USD 13.37 million.

In May 2006, because the Jinshi Group had not performed [its obligations
under] the arbitral award and because Fujian Jinshi Company had not
cooperated in mortgaging its assets, Cargill Company applied to the
Intermediate People’s Court of Xiamen Municipality, Fujian Province,
to recognize and enforce the No. 3929 Arbitral Award. On June 26,
2007, the Intermediate People’s Court of Xiamen Municipality, after
review, ruled to recognize the legal validity of the arbitral award and to
enforce it. After the ruling became effective, Cargill Company applied
for compulsory enforcement.

On May 8, 2006, Fujian Jinshi Company and Fujian Tianyuan Biological
Protein Technology Co., Ltd.* (hereinafter referred to as “Tianyuan
Company”) signed the Contract for the Sale and Purchase of Assets
and the Rights to Use State-Owned Land, stipulating that Fujian Jinshi
Company would transfer its rights to use [certain] state-owned land and
[the ownership of] all of [its] fixed assets, including factory buildings,
office buildings, and grease production equipment, to Tianyuan
Company at a price of RMB 25.69 million (hereinafter [all currency]
that is not specifically noted is in RMB). [Of the RMB 25.69 million,]
the rights to use state-owned land were priced at RMB 4.64 million
and the buildings and equipment were priced at RMB 21.05 million.
All payments were to be made in full within 30 days of the contract’s
coming into effect. Respectively serving as the statutory representatives
of Fujian Jinshi Company and Tianyuan Company, WANG Xiaoqi and
LIU Feng signed the contract.

Fujian Jinshi Company had obtained the rights to use the 32,138 square
meters of state-owned land involved in this case for RMB 4.821 million
on December 31, 2001. On May 10, 2006, Fujian Jinshi Company and
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Tianyuan Company carried out the handover of the subject matter of
the sale and purchase contract. On June 15 of the same year, Tianyuan
Company transmitted RMB 25 million through its account at the
Zhangzhou Branch of the Agricultural Bank of China® to the account
that Fujian Jinshi Company had at the same bank. On the same day,
Fujian Jinshi Company remitted two sums of funds, RMB 13 million
and RMB 12 million, from its account to the account of Dalian Jinshi
Vegetable Oil Producing Co., Limited, which was a part of the Jinshi
Group, and the sums were marked as incoming/outgoing funds. On
June 19 of the same year, Tianyuan Company obtained a certificate for
the aforementioned rights to use state-owned land.

On February 21, 2008, Tianyuan Company and Zhangzhou
Development Zone Huifengyuan Trading Co., Ltd." (hereinafter
referred to as “Huifengyuan Company”) signed a [certain] Sale and
Purchase Contract, stipulating that Huifengyuan Company would
purchase the aforementioned land-use rights, as well as the buildings
and equipment on the land, at a total price of RMB 26.69 million. [Of
the RMB 26.69 million,] the price of the land[-use rights] was RMB 6.03
million, the price of the buildings was RMB 3.34 million, and the price
of the equipment was RMB 17.32 million. In March 2008, Huifengyuan
Company obtained a certificate for the aforementioned rights to
use state-owned land. Huifengyuan Company only paid Tianyuan
Company RMB 5.69 million on April 7, 2008; thereafter, the remaining
amount was not paid.

The direct or indirect control persons of Tianyuan Company, Fujian
Jinshi Company, Dalian Jinshi Vegetable Oil Producing Co., Limited, and
the other companies under the Jinshi Group were WANG Zhengliang,
WANG Xiaoli, WANG Xiaoqj, and LIU Feng. WANG Zhengliang was
the father of WANG Xiaoqi and WANG Xiaoli, while LIU Feng was
the husband of WANG Xiaogi. On October 15, 2009, Chinatex Grains
and Oils Imp. & Exp. Co., Ltd."" (hereinafter referred to as “Chinatex
Grains and Oils Company”) acquired an 80% shareholding in Tianyuan
Company. On January 15, 2010, Tianyuan Company changed [its] name
to Chinatex Grains and Qils (Fujian) Co., Ltd. (hereinafter referred to as
“Chinatex Fujian Company”).

Huifengyuan Company was incorporated on February 19, 2008. The
original shareholders were SONG Mingquan and YANG Shuli. On
September 16, 2009, Chinatex Grains and Oils Company, along with
SONG Mingquan and YANG Shuli, signed a [certain] Agreement for
the Transfer of Shareholding, stipulating that Chinatex Grains and
Oils Company would purchase an 80% shareholding in Huifengyuan
Company. On the same day, Chinatex Grains and Oils Company (Party
A), Huifengyuan Company (Party B), SONG Mingquan and YANG Shuli
([together as] Party C), and Shenyang Golden Bean Co., Ltd."? (Party D)
signed a [certain] Agreement for the Pledge of Shareholding, stipulating
that: [first,] Party C was to pledge its 20% shareholding in Huifengyuan
Company to Party A as guarantee that Party B, Party C, and Party D were
to fulfill [their] “contractual obligations™; [second,] the term “contractual
obligations” was to refer to all responsibilities and obligations of Party B
and Party C arising from the “Red Bean Incident” under the Agreement
for the Transfer of Shareholding and the Agreement for the Pledge of
Shareholding; [third,] the [term] “Red Bean Incident” was to refer to the
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series of litigation and arbitration disputes involving the Jinshi Group that
was triggered by Cargill Company and the Jinshi Group[’s inquiry into]
the reason for imported soybeans being mixed with red beans and the
related series of litigation and arbitration disputes involving Huifengyuan
Company. [The agreement]| also stipulated that the “contractual
obligations” of Party B and Party C would be considered performed in full
on the [first] day when both of the following circumstances were present:

1. All handling and enforcement procedures of any litigation
and arbitration cases brought about by the “Red Bean
Incident” conclude without Party B suffering [any]
property loss; [and]

2. Cargill Company’s potential right to revoke the contract
involving Party B becomes extinct on the expiration of the
maximum period provided by law (five years).

On November 18, 2009, Chinatex Grains and Oils Company obtained an
80% shareholding in Huifengyuan Company. Huifengyuan Company
did not carry out actual operations after its incorporation.

Since Fujian Jinshi Company no longer had property available for
enforcement, making enforcement impossible, Cargill Company then
brought suit in the High People’s Court of Fujian Province, requesting
that [the court]: first, affirm the invalidity of the Contract for the Sale
and Purchase of Assets and the Rights to Use State-Owned Land signed
by Fujian Jinshi Company and Chinatex Fujian Company;" second,
affirm the invalidity of the Sale and Purchase Contract for the rights to
use state-owned land and [for the ownership of certain] assets signed
by Chinatex Fujian Company' and Huifengyuan Company; and third,
order Huifengyuan Company and Chinatex Fujian Company to return
the property that they obtained under the [aforementioned] contracts
to the owner of the property.

Results of the Adjudication

On October 23, 2011, the High People’s Court of Fujian Province
rendered the (2007) Min Min Chu Zi No. 37 Civil Judgment,* affirming
that the Contract for the Sale and Purchase of Assets and the Rights to

Use State-Owned Land between Fujian Jinshi Company and Tianyuan L——

Company (later renamed Chinatex Fujian Company) and the Sale
and Purchase Contract between Tianyuan Company and Huifengyuan
Company were invalid; ordering Huifengyuan Company to return
to Fujian Jinshi Company, within 30 days of the judgment’s coming
into effect,” the rights to use state-owned land obtained through the
aforementioned contracts; and [ordering] Chinatex Fujian Company
to return to Fujian Jinshi Company, within 30 days of the judgment’s
coming into effect, the buildings and equipment obtained through the
aforementioned contracts.

After the judgment was pronounced, Fujian Jinshi Company, Chinatex
Fujian Company, and Huifengyuan Company appealed. On August
22, 2012, the Supreme People’s Court rendered the (2012) Min Si
Zhong Zi No. 1 Civil Judgment,” rejecting the appeal and upholding
the original judgment.
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Reasons for the Adjudication?

The Supreme People’s Court opined:* because Cargill Company’s place
of registration was in Switzerland,? this case was a foreign-related case.
None of the parties objected to the application of the law of the People’s
Republic of China in handling this case.

This case arose from creditor Cargill Company’s claim that the
circumstances surrounding the sale and purchase contracts between
debtor Fujian Jinshi Company and [its] affiliated enterprise, Tianyuan
Company, and between Tianyuan Company and Huifengyuan Company
for the land-use rights and [other] assets, including the buildings and
equipment on the land, were of the type [provided] in Article 52 Ttem
2 of the Contract Law of the Peoples Republic of China—"[the parties to
the contract] maliciously collude to harm the interests of the State, the
collective, or a third party’—and [therefore] their invalidity should be
affirmed. [Cargill Company] also demanded the return of the original
property. In this case, the issues that were the focal points of the dispute
were: did the contracts entered into among Fujian Jinshi Company,
Tianyuan Company (later renamed Chinatex Fujian Company), and
Huifengyuan Company constitute contracts [arising from] malicious
collusion to harm the interests of Cargill Company? What were the
legal consequences after the contracts involved in the case were affirmed
to be invalid?

1. On [the issue of] whether the contracts entered into among Fujian
Jinshi Company, Tianyuan Company, and Huifengyuan Company
constituted contracts [arising from] “malicious collusion to harm the
interests of a third party”

First, in the course of signing and performing the Contract for the Sale
and Purchase of Assets and the Rights to Use State-Owned Land, there
were [already] familial relationships between the actual control persons
[of the parties to the contract], Fujian Jinshi Company and Tianyuan
Company. In addition, LIU Feng and WANG Xiaoqji, the couple, served
as the statutory representatives of the two companies in signing the
conftract. Therefore, it could be determined that in the course of signing
and performing the contract to transfer Fujian Jinshi Company’s rights
to use state-owned land, buildings, and equipment, Tianyuan Company
was acutely aware of Fujian Jinshi Company’s situation and was aware
of the fact that an arbitral award confirmed that, due to the “Red Bean
Incident”, the Jinshi Group, of which Fujian Jinshi Company was a part,
owed a debt of USD 13.37 million to Cargill Company.

Second, the Contract for the Sale and Purchase of Assets and the Rights
to Use State-Owned Land was concluded on May 8, 2006. It stipulated,
among other things, that the price for Tianyuan Company to purchase
Fujian Jinshi Company’s assets was RMB 25.69 million and priced the
rights to use state-owned land at RMB 4.64 million and the buildings
and equipment at RMB 21.05 million. [These items] were not priced
in accordance with relevant accounting firms’ appraisal reports.”
Based on the balance sheet of Fujian Jinshi Company as of May 31,
2006, which clearly stated that the original price of the fixed assets
was RMB 44,042,705.75 and the net value of the fixed assets after
depreciation was RMB 32,354,833.70, and [the fact] that the buildings
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and equipment were only priced at RMB 21.05 million in the Contract
for the Sale and Purchase of Assets and the Rights to Use State-Owned
Land, the first-instance court determined that the price stipulated in
the Contract for the Sale and Purchase of Assets and the Rights to Use
State-Owned Land for the purchase of Fujian Jinshi Company’s assets
was unreasonably low. [This determination] was correct. Tianyuan
Company purchased Fujian Jinshi Company’s principal assets at a
clearly unreasonably low price in a situation where it clearly knew
that debtor Fujian Jinshi Company owed a large debt to creditor
Cargill Company. This was sufficient to prove that, when [Tianyuan
Company] signed the Contract for the Sale and Purchase of Assets and
the Rights to Use State-Owned Land with Fujian Jinshi Company, it
had subjective malice and [that this] was a type of malicious collusion.
Moreover, the performance of that contract could harm the interests
of creditor Cargill Company.

Third, although Tianyuan Company transferred RMB 25 million [from
its account] to Fujian Jinshi Company’s account at the same bank after
signing the Contract for the Sale and Purchase of Assets and the Rights
to Use State-Owned Land, that transfer did not indicate the purpose
of the funds. In addition, on that same day, Fujian Jinshi Company
remitted two sums of money totaling RMB 25 million to the account
of its affiliated enterprise, Dalian Jinshi Vegetable Oil Producing Co.,
Limited. Moreover, the financial statements of Fujian Jinshi Company
and Tianyuan Company reflected neither the inflow nor the outflow
of the RMB 25 million, but instead, reflected that Tianyuan Company
still owed Fujian Jinshi Company “other payables” amounting to
RMB 121,224,155.87. It was reasonable for the first-instance court to
determine on this basis that Tianyuan Company had not actually paid
Fujian Jinshi Company the [purchase] price in accordance with the
Contract for the Sale and Purchase of Assets and the Rights to Use State-
Owned Land.

Fourth, looking at the company registration information, the
composition of Huifengyuan Company’s shareholders at the time of
incorporation seemed unrelated to Fujian Jinshi Company. However, it
was apparent from the changes in Huifengyuan Company’s shareholding
that when Huifengyuan Company signed the Sale and Purchase Contract
with Tianyuan Company, [Huifengyuan Company] was clearly aware
of the source of the transferred assets and the debt owed by Fujian
Jinshi Company to Cargill Company. The price stipulated in the Sale
and Purchase Contract was RMB 26.69 million, which was not very
different from the agreed price at which Tianyuan Company purchased
those assets from Fujian Jinshi Company. Apart from the RMB 5.69
million paid to Tianyuan Company, Huifengyuan Company did not
pay any other portion of the price. It was not improper for the first-
instance court to determine on this basis that Huifengyuan Company
and Tianyuan Company maliciously colluded when they signed the Sale
and Purchase Contract and [that such an arrangement] could harm the
interests of creditor Cargill Company.

In summary, the Contract for the Sale and Purchase ofAssets and the
Rights to Use State-Owned Land signed by Fujian Jinshi Company
and Tianyuan Company and the Sale and Purchase Contract signed
by Tianyuan Company and Huifengyuan Company were contracts
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that [arose from] malicious collusion and that harmed the interests of
Cargill Company. In accordance with Article 52 Item 2 of the Confract
Law, both [contracts] should be affirmed to be invalid.

2. On [the issue of] the legal consequences after the contracts involved
in the case were affirmed to be invalid

With respect to the handling of invalid contracts, people’s courts should
generally order the party that obtained the property to return the
property in accordance with Article 58 of the Contract Law|:]

After a contract is [determined to be] invalid or is revoked,
property obtained as a result of the contract should be
returned. [Where the property] cannot be returned or the
return is unnecessary, an amount equivalent to the value
[of the property] should be reimbursed. The party at fault
should pay the other party compensation for resulting
losses suffered. If both parties are at fault, [they] should
bear their corresponding liabilities.

The two contracts involved in this case were both affirmed to be invalid.
The property involved in the two contracts was the same, among
which the rights to use state-owned land had already been transferred
from Fujian Jinshi Company to and [registered] under the name of
Huifengyuan Company through Tianyuan Company. [Considering
that] there was no evidence to prove that [the titles of] the buildings
involved in this case had already been passed to and [registered] under
the name of Huifengyuan Company through Tianyuan Company and
that the equipment involved [in this case] had already been delivered to
Huifengyuan Company by Tianyuan Company, it was not improper for
the first-instance court to directly order Huifengyuan Company, which
obtained the rights to use state-owned land, and Tianyuan Company,
which obtained the buildings and the equipment, to return to Fujian
Jinshi Company the property that each had obtained.

Article 59 of the Contract Law provides:

Where parties maliciously collude to harm the interests of
the State, the collective, or a third party, property obtained
as a result shall be confiscated by the State or returned to
the collective or the third party.

This provision should be applicable to situations where a third party
can be determined to be the owner of the property. In this case, Cargill
Company had an ordinary claim against Fujian Jinshi Company. The
property involved in this case was the property of Fujian Jinshi Company,
not the property of Cargill Company. Therefore, [the court] could only
order that the property in dispute be returned to Fujian Jinshi Company,
but could not directly order [the property] to be returned® to Cargill
Company.™
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Contract Law of the People’s Republic of China
Article 52
A contract shall be invalid under any of the following circumstances:

(1) the contract is concluded by a party’s use of fraud or coercion to
harm the interests of the State;

(2) [the parties to the contract] maliciously collude to harm the interests
of the State, the collective, or a third party;

(3) an illegal purpose is covered up in a legal form;
(4) [the contract] harms social and public interests;

(5) [the contract] violates mandatory provisions of laws and administrative
regulations.

Article 58

After a contract is [determined to be] invalid or is revoked, property
obtained as a result of the contract should be returned. [Where the
property] cannot be returned or the return is unnecessary, an amount
equivalent to the value [of the property] should be reimbursed. The
party at fault should pay the other party compensation for resulting
losses suffered. If both parties are at fault, [they] should bear their
corresponding liabilities.

Article 59
Where parties maliciously collude to harm the interests of the State,

the collective, or a third party, property obtained as a result shall be
confiscated by the State or returned to the collective or the third party. ®

*OREBAP LI AA D (BEETERAFBEED R RN FHASRALEYGE) , (PEEFEER) , £70, F517 @
(20194128) , R FHIIHFFIE P B FHEFAD, TR FRER (CGC33) , 2019412A, hitps//cgelawstanford.edu/zh- ipa

hans/guiding-cases/guiding-case-33,
EHR LT 1 (FEEREMA) , hitp//www.chinacourt.org/article/detail/2014/12/id/1520780.shtml, 754 (BB A RGER A TAF A
R ERGBELE) , 20145120 188 24F, F A&, hitp//rmfyb.chinacourtorg/paper/html/2014-12/20/content_91856.htm?div=-1,
Medb A AHY, TRATA ZFF "CGCPERE" ¥d F EiEFHEEH A B i,

** The citation of this translation of this Guiding Case is: (¥t & EFN & FFaEEE ) i A PR S MRS ANHE)  (Cargill
International S.A. v. Fujian Jinshi Vegetable Oil Producing Co., Limited et al., A Dispufe over Confracts Affirmed to be Invalid), 7 CHINA Law CoNNECT 51
(Dec. 2019), also available at StTANFORD Law ScHooOL CHINA GuipinG Casks Project, English Guiding Case (EGC33), Dec. 2019, http://cgelaw. %

stanford.edu/guiding-cases/guiding-case-33. Py}

The original, Chinese version of this case is available at (P EEREM) (WWW.CHINACOURT.ORG), http:/fwww.chinacourt.org/article/detail/2014/12/ E =
id/1520780.shtml. See also {5k ARG & T A AL FH R B 4938 %)  (Notice of the Supreme People’s Court on the Release of the Eighth Batch of Guiding
Cases), issued on and effective as of Dec. 18, 2014, http://rmfyb.chinacourt.org/paper/html/2014-12/20/content_91856. htm?div=-1.

This document was prepared by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. Minor editing, such as splitting long paragraphs, adding a few words included in
square brackets, and boldfacing the headings, was done to make the piece more comprehensible to readers. All footnotes and “CGCP Notes”, unless otherwise noted, have
been added by the China Guiding Cases Project. The following text is otherwise a direct translation of the original text released by the Supreme Peoples Court. The China
Guiding Cases Project thanks CHEN Yuan, CHENG Yanan, Jordan Corrente Beck, Oma Lee, Thomas Rimmer, Brad Sova, Hui Zhang, and Tian Zhang for preparing an
earlier translation of this Guiding Case.

! The term “#&iE” (“returned”) is used here, but “delivered” might be the term meant; “returned” suggests that the property was once owned by the creditor.
PP EARERESRZEY , 19993 158 B A A, 1999 10 F | B AREAT, http://www.npc.gov.en/wxzl/wxzl/2000-12/06/content_4732.htma
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{F e AR Ao E & Fl k) (Contract Law of the People’s Republic of China), passed and issued on Mar. 15, 1999, effective as of Oct. 1, 1999, hitp://www.npc.gov.cn/wixzl/
wxzl/2000-12/06/content_4732 htm.

The name “#% 4 4 & B FF 2 8)” is translated herein as “Cargill International S.A” in accordance with the English name appearing on the company’s website, at
http://www.cargill.com/worldwide/switzerland/.

'The name “F& 4 4=% %) i 77 [ 2 ” is translated herein as “Fujian Jinshi Vegetable Oil Producing Co., Limited” in accordance with the English name appearing in an
e-announcement issued on July 8, 2005 by the Hong Kong Companies Registry, at http://www.gld govhk/egazette/pd/20050927/cgn2005092732 14, pdt.

The names “KiEELHMA LA “ladn 2 LA FRAET ‘@ &5 a4 A&, “bFITHEEMRMA RN and “BEFFEH MRS are
translated herein literally as “Dalian Jinshi Vegetable Oil Producing Co., Limited”, “Shenyang Jinshi Bean Industry Co., Ltd”, “Sichuan Jinshi Oil Draft Co., Ltd?, “Beijing
Kema Meijia Grains and Oils Co., Ltd., and “Yifeng Hong Kong Co., Ltd., respectively. These companies do not appear to have official English names.

The name “EFRib 3, FrF Aol £B4E2" is translated herein as “the Federation of Qils, Seeds and Fats Associations Ltd” in accordance with the English name
appearing on the organization’s website, at http://www.fosfa.org/about-us.

The name “#& 3 8 IR 4 4 & & FHELA PR 5] is translated herein literally as “Fujian Tianyuan Biological Protein Technology Co., Ltd The company does not appear
to have an official English name.

The name “ ¥ B 2 48477 is translated here as “Agricultural Bank of China” in accordance with the English name appearing on the company’s website, http://www.
abchina.com/cn.

The name “3 M 77 A K0+ 3 5 5 A M4 8] 7 is translated herein literally as “Zhangzhou Development Zone Huifengyuan Trading Co., Ltd”. The company does not
appear to have an official English name.

'The name “ 9 & #f ity 4t th 12 4 A7 45 2 3] ™ is translated herein as “Chinatex Grains and Qils Imp. & Exp. Co., Ltd” in accordance with the English name appearing on
the company’s website, at http://www.chinatex.com/tabid/168/Default.aspx.

The name “70 A & 2405 # FR4 2] is translated here literally as “Shenyang Golden Bean Co., Ltd”. The company does not appear to have an official English name.
As mentioned in preceding paragraphs, the contract was signed by Tianyuan Company, whose name was subsequently changed to “Chinatex Grains and Oils (Fujian)
Co., Ltd., the abbreviation of which, as used in this Guiding Case, is “Chinatex Fujian Company”.

*Id.

—FH AR, F TR LA AT 25,

(P A Bt B RFFiNE) F—F L+ E24ME, "RSEAREROA R, BT, ARGGERE LFSH2E iR Lire e, RE, 2A
AR AN FR BE, T R (P RARAPERF L), 199154 00 idfo A, FAAST, BZREE, EIEET201756H 278,
20174F7A 1 B 24T, http://www.moj.gov.cn/Department/content/2018-12/25/357_182594.html,

(2012) Bw#3E 15 RFAE, 2002980220 B RAHARERMER, ©XMTHEEEFE P EIEFREFT B ME, http//cgelawstanford.edu/zh-
hans/judgments/spc-2012-min-si-zhong-zi-1-civil-judgment (VA F 4 “ (=FHlk) " ) .

The first-instance judgment has not been found and may have been excluded from publication.

The original text reads “#] 32 & 20" (“the judgment’s coming into effect”). According to Article 155 of the Civil Procedure Law of the People’s Republic of China, judgments
and rulings that have come into effect are judgments and rulings of the Supreme People’s Court as well as judgments and rulings which, according to law, may not be
appealed or which have not been appealed within the prescribed time limit. See (P4 ARt FE R FiFink) (Civil Procedure Law of the Peoples Republic of
China), passed on, issued on, and effective as of Apr. 9, 1991, amended three times, most recently on June 27, 2017, effective as of July 1, 2017, http://www.moj.gov.cn/
Department/content/2018-12/25/357_182594.html.

(2012) Rwg#5 F15 BFH # ((2012) Min Si Zhong Zi No. 1 Civil Judgment), rendered by the Supreme People’s Court on Aug. 22, 2012, full text available on the
Stanford Law School China Guiding Cases Project’s website, at http://cgc.lawstantord.edu/judgments/spe-2012-min-si-zhong-zi- | -civil-judgment (hereinafter “Second-
Instance Judgment”).

Ao &R S P A SRR AL F e, BURTIEA B A SRR R R R AR R (B L (=FHE) , EF1T) M. A E
Kt BRI MEEH AN T RAF R “ARIAA" Fo. RBARKRELERBMZEA TAHFUERAY, THEHD T REZERMGHRELRS,
R EE P E B

Yellow highlights included in this section were added by the China Guiding Cases Project to reflect its comparison of this Guiding Case with the final judgment upon
which this Guiding Case is based (i.e., Second-Instance Judgment, supra note 20). Expressions/details highlighted in yellow were not used in the “This Court Opines”
section of the final judgment. The Supreme People’s Court likely included these expressions/details in the Guiding Case for the purpose of improving the Guiding Case’s
reasoning section, from which the “Main Points of the Adjudication” section was derived.

(=FH &) , #=H17,

Faeflk (Bp 0 (=FHk) , EHL) RAAMMEL “BETAGEMEIRNAERE" | HARERFNENE, HBFEEADBTHREAARL— 5,
Second-Instance Judgment, supra note 20.

The final judgment (i.e., Second-Instance Judgment, supra note 20) does not explicitly state that this case was a foreign-related case “because Cargill Company’s place of
registration was in Switzerland”. Guiding Case No. 33 makes this point clear.

The plural form is used here because, according to the final judgment, more than one accounting firm prepared appraisal reports. See Second-Instance Judgment, supra
note 20.

A FRER LA RBEE D “AARBAFAIAR D AL, B, mam” o £ (=FHR) , E2HL17.

The term “i£i2” (“returned”) is used here, but “delivered” might be the term meant; “returned” suggests that the property was once owned by Cargill Company.

This Guiding Case does not provide this information: “Adjudication personnel of the effective judgment: CHEN Jizhong, GAO Xiaoli, and SHEN Hongyu”. See Second-
Instance Judgment, supra note 20.
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SHI Honglin
V.
Taizhou Huaren Electronic Information Co., Ltd.,
A Dispute over Infringement of
a Computer Software Copyright

Guiding Case No. 49
(Discussed and Passed by the Adjudication

Committee of the Supreme People’s Court
Released on April 15, 2015)**

Keywords

Civil

Infringement of a Computer Software Copyright
Burden of Proof

Infringement Comparison

Characteristics of Defects

Main Points of the Adjudication

In a situation where a defendant refuses to provide the source program
or the object program of the allegedly infringing software, and, due to
technical limitations, the object program cannot be read directly from
the allegedly infringing product, if the design defects of the plaintiff’s
software and [those of] the defendant’s software are basically the same,
and if the defendant has no proper reasons to refuse to provide the source
program or the object program of his!' software for direct comparison,
[the court] may, in consideration of the plaintiff’s objective difficulty in
adducing evidence, determine that the plaintiff’s computer software and
that of the defendant are substantively the same and that the defendant
bears liability for infringement.

Related Legal Rule(s)

Article 3 Paragraph 1 of the Regulation on the Protection of Computer
Software’

Basic Facts of the Case

Plaintiff SHI Honglin claimed: defendant Taizhou Huaren Electronic
Information Co., Ltd* (hereinafter referred to as “Huaren Company”),
without authorization, copied, distributed, and sold for a long time a large
quantity of software that was the same as SHI Honglin's computer software,
[namely,] the “S-Type Wire-Cut Electrical Discharge Machining Single-
Chip Computer Controller System Software V1.0, seriously harming his®

China Guiding Cases Project
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legal rights and interests. Therefore, [SHI Honglin] sued and requested
that [the court] order Huaren Company to cease the infringement, publicly
apologize, and pay the plaintiff RMB 100,000 as compensation for economic
losses, RMB 9,200 [for covering] evidence preservation notary fees and
litigation agent fees® paid for the purpose of stopping the infringing act, and
[an amount for covering] the cost of appraisal.

Defendant Huaren Company defended its position, claiming: the system
software used in [Huaren] Company’s HR-Z-Type Wire-Cut Electrical
Discharge Machining Controller was independently developed [by
Huaren Company]. There should not have been any possibility for [it]
to be the same as SHI Honglin’s S-Type Wire-Cut Electrical Discharge
Machining Single-Chip Computer Controller System. In addition,
[Huaren] Company’s products and the hardware and keyboard layout
of the S-Type Wire-Cut Electrical Discharge Machining Single-Chip
Computer Controller produced by SHI Honglin were completely
different. [Therefore, Huaren Company] requested that [the court] reject
SHI Honglin’s litigation requests.

The court handled the case and ascertained:” on August 1, 2000, SHI
Honglin completed the development of the S-Type Wire-Cut Electrical
Discharge Machining Single-Chip Computer Controller System
Software. On April 18, 2005, [SHI Honglin] received from the National
Copyright Administration® the Ruan Zhe Deng Zi No. 035260 Computer
Software Copyright Registration Certificate. The certificate clearly
stated [“]S-Type Wire-Cut Electrical Discharge Machining Single-Chip
Computer Controller System Software V1.0[”] (hereinafter referred to as
the “S-Series Software”) as the name of the software, SHI Honglin as the
copyright owner, and original acquisition® as the method by which the
right was acquired.

On December 20, 2005, the Hailing District Notary Office of Taizhou
Municipality issued the (2005) Tai Hai Zheng Min Nei Zi No. 1146 Notarial
Certificate. With respect to the purchasing process [that showed that] SHI
Honglin purchased from Huaren Company an HR-Z Wire-Cut Electrical
Discharge Machining Numerically-Controlled Controller (hereinafter
referred to as the “HR-Z-Type Controller”) at a price of RMB 660 and
obtained a sales invoice (No. 00550751), [the notary office] prepared a
record of the notary preservation work, took eight photographs of the
purchased controller, its operating manual, and its external packaging,
and sealed the controller for storage.

During the first-instance adjudication, the court entrusted the Science
and Technology Advisory Center of Jiangsu Province'® to conduct a
comparative appraisal of the following matters: (1) the identicalness of
the source program of the software provided by SHI Honglin in this case
and the source program of the software whose copyright he registered
and put on record at the National Copyright Administration; [and] (2)
the similarity or sameness between the source program code of Huaren
Company’s HR-Z-Type Controller system software as preserved by the
notary [office] and [that of] SHI Honglin’s software, whose copyright he
obtained and registered.

Afterwards, the Science and Technology Advisory Center of Jiangsu
Province issued an appraisal work report. [According to the report,]
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because the defendant’s software was primarily etched into' both the
AT89F51 chip of Atmel Corporation'® of the United States and the P89C58
chip of Philips Semiconductors,”* and the chip code-named “AT89F51”
was a self-encrypted microcontroller, it was necessary to first break its
encryption system in order to read and retrieve the software code etched
into it. However, given the existing technical conditions, the problem of
the decryption process of the chip could not be resolved. Therefore, based
on the existing appraisal materials, it was difficult to reach objective,
scientific appraisal conclusions.

During the second-instance adjudication, the court, based on plaintiff
SHI Honglin’s application, organized a technical appraisal of the following
matters: whether the plaintiff’s software and the allegedly infringing
software had the same software defects and operational characteristics.
After the appraisal, the Copyright Authentication Committee of the
Copyright Protection Center of China' issued an appraisal report, [in
which] the conclusions were:

Through running the plaintiff’s software and the defendant’s
[software], it was discovered that the two [software products]
had the same instances of defect, as [stated] below:

(1) after continuously processing more than 2048 program
segments, neither of the two controllers could execute [their
programs] normally; [and]

(2) when a key was pressed to turn off an alarm that had
automatically rung once or twice after a complete program
segment had been processed, and [then], after the processing
of the next [program segment] automatically paused at a
time before the recoil line was processed, both controllers
occasionally exhibited two buzzer sounds.

The second-instance court also ascertained: the operating manuals of the
plaintiff’s software and the defendant’s [software] were basically the same.
Both were basically the same in [their] descriptions of the controller
functions and technical specifications; both were basically the same
in [their] explanations of the use and operation [of the software]; both
were basically the same in how paragraphs were arranged and in many
statements used. After the second-instance court’s multiple explanations
and clarifications, Huaren Company still refused to provide the source
program of the allegedly infringing software for comparison.

Results of the Adjudication

On December 8, 2006, the Intermediate People’s Court of Taizhou
Municipality, Jiangsu Province, rendered the (2006) Tai Min San Chu
Zi No. 2 Civil Judgment:"” [the court] rejects plaintiff SHI Honglin’s
litigation requests. SHI Honglin appealed. On December 17, 2007, the
High People’s Court of Jiangsu Province rendered the (2007) Su Min San
Zhong Zi No. 0018 Civil Judgment:'

1. [The court] revokes the (2006) Tai Min San Chu Zi No. 2 Civil
Judgment [rendered by] the Intermediate People’s Court of Taizhou
Municipality, Jiangsu Province.

China Guiding Cases Project
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2. [The court orders] Huaren Company to immediately cease the
production and sale of products that infringe on SHI Honglin's
copyright to the S-Type Wire-Cut Electrical Discharge Machining
Single-Chip Computer Controller System Software V1.0.

3. [The court orders] Huaren Company to pay, within 10 days of
the judgments coming into effect,’” SHI Honglin RMB 79,200 as
compensation for economic losses.

4. [The court] rejects SHI Honglin's other litigation requests.
Reasons for the Adjudication™

In the effective judgment, the court opined: * based on the existing
evidence, [the court] should determine that Huaren Company infringed
on SHI Honglin’s copyright to the S-Series Software.

1. The standard of proof in this case should be reasonably determined
in accordance with the [relevant] party’s objective difficulty in adducing
evidence.

According to legal provisions, the party [making the litigation request]
has the responsibility to provide evidence to prove the facts upon which
the litigation request put forward by him is based. In this case, SHI
Honglin asserted that Huaren Company had infringed on his copyright
to the S-Series Software, and[, therefore,] he had to adduce evidence to
prove that the computer software [products] of the two parties were the
same or substantively the same. Generally speaking, on this [issue], SHI
Honglin had to adduce evidence to prove that the source programs or the
object programs of the two computer software [products] were the same
or substantively the same.

In this case, however, because there were objective difficulties, SHI
Honglin could not practically provide the source program or the
object program of the allegedly infringing HR-Z Software to directly
prove that the source programs or the object programs of the two
[software products] were the same or substantively the same. [These
difficulties were:|

1. SHI Honglin could not directly obtain the source program or the
object program of the allegedly infringing computer software. Since
the source program and the object program of the allegedly infringing
HR-Z Software were actually controlled by Huaren Company, and
under the circumstance that Huaren Company refused to provide
[them], SHI Honglin could not practically provide the source program
or the object program of the HR-Z Software for direct comparison.

2. Neither the source program nor the object program of the HR-Z
Software could be obtained from the allegedly infringing HR-Z-Type
Controller by using existing technical means. According to the facts
appraised during the first-instance adjudication, the object program
of the HR-Z Software was added to the internal chip of the HR-Z-
Type Controller. Because that chip was an encrypted chip, the object
program of the HR-Z Software could not be read from the chip to
decompile the source program. Therefore, neither the source program
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nor the object program of the HR-Z Software could be obtained from
the HR-Z-Type Controller by relying on existing technical means.

In summary, in this case, given that Huaren Company had no proper
reasons to refuse to provide the source program of the software for direct
comparison, and that, SHI Honglin, due to objective difficulties, could not
directly adduce evidence to prove his assertion in this lawsuit, [the court]
should, based on the principles of fairness and good faith and reasonable
application of the scale of the standard of proof, comprehensively
determine whether the existing evidence provided by SHI Honglin could,
constitute, with a high degree of probability, a preponderance [for him].*

2. The existing evidence provided by SHI Honglin could prove that the
allegedly infringing HR-Z Software and SHI Honglin’s S-Series Software
were substantively the same, [therefore,] Huaren Company should bear
the obligation of providing evidence to the contrary.

The existing evidence of this case could prove the following facts:

1. The conclusions of the appraisal [conducted] during the second-
instance adjudication showed: through running the HX-Z-Type
Controller installed with the HX-Z Software # and the HR-Z-Type
Controller installed with the HR-Z Software, it was discovered that
the two [controllers] exhibited the same system software defects
mentioned above.?

2. The conclusions of the appraisal [conducted] during the second-
instance adjudication showed: through running the HX-Z-Type
Controller installed with the HX-Z Software and the HR-Z-Type
Controller installed with the HR-Z Software, it was discovered that the
two [controllers] exhibited the same characteristics when running with
increased power.

3. The operating manuals of the HX-Z-Type [Controller] and the HR-Z-
Type Controller were basically the same.

4. The overall appearance and the layout of the HX-Z-Type [Controller]
and the HR-Z-Type Controller were basically the same, [as reflected]
primarily [in the fact that their] panels and the overall layout of [their]
keyboards were basically the same.

Based on this, the HX-Z [Software] and the HR-Z Software had
common system software defects. According to general principles
of computer software design, the probability that different software
[products] designed independently will show the same software defects
is extremely low, and if [different] software [products] have common
software defects, the probability of their having the same source program
is relatively high.

Considering [the above factors], together with relevant facts, including
[the facts] that both [controllers] exhibited the same characteristics
when running with increased power, that the operating manuals of
the HX-Z-Type [Controller] and the HR-Z-Type Controller were
basically the same, and that the overall appearance and the layout
of the HX-Z-Type [Controller] and the HR-Z-Type Controller

China Guiding Cases Project
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were basically the same, the court opined that the existing evidence
provided by SHI Honglin could, constitute, with a high degree of
probability, a preponderance [for him] and adequately convince the
court into believing that the HX-Z [Software] and the HR-Z Software
were substantively the same.

In addition, because the HX-Z Software was SHI Honglin's revision of his
own S-Series Software and the HX-Z Software and the S-Series Software
were substantively the same, the allegedly infringing HR-Z Software and
SHI Honglin’s S-Series Software were also substantively the same, meaning
that Huaren Company had infringed on SHI Honglin’s copyright to the
S-Series Software.

3. Huaren Company could not provide contrary evidence to prove its
assertion in this lawsuit, and should [therefore] bear the unfavorable
consequences of failing to adduce evidence

In this case, given that SHI Honglin provided the above-mentioned
evidence to prove his assertion in this lawsuit and Huaren Company
could not provide contrary evidence to rebut, [Huaren Company]
should, in accordance with law, bear the unfavorable consequences of
failing to adduce evidence. After the court repeatedly explained and
clarified, Huaren Company was, in the end, still not able to provide
the source program of the allegedly infringing HR-Z Software for
comparison. Although Huaren Company provided the Computer
Software Copyright Registration Certificate of the DX-Z Wire-Cut
Controller Microprocessor Firmware Program System V3.0, it neither
proved that the software and the allegedly infringing HR-Z Software
were identical software, nor did it prove that the completion time of
the allegedly infringing HR-Z Software was earlier than [that of] SHI
Honglin’s S-Series Software or that the development of [the HR-Z
Software] was completed independently.

Huaren Company also claimed that the commercial sales invoice [dated]
May 19, 2004, that it provided during the second-instance adjudication
could prove that it had already completed the development of the
allegedly infringing software in 2004. On this, the court opined that
although the product name indicated on the invoice was HR-Z Wire-
Cut Controller, it could not infer with certainty that the software used by
that controller was the allegedly infringing HR-Z Software; and Huaren
Company did not go further to provide any other evidence to prove this.
This, together with a series of flaws, including [the fact that] the invoice
was not a formal value-added tax invoice and that it did not indicate the
name of the purchasing entity, the court opined that Huaren Company’s
assertion in this lawsuit that the development of the allegedly infringing
software was completed in 2004 lacked factual basis and was [therefore]
not accepted.

In summary, based on the existing evidence and given that Huaren
Company had the source program of the allegedly infringing HR-Z
Software but had no proper reasons to refuse to provide it [for
comparison], [the court] should determine that the allegedly infringing
HR-Z Software and SHI Honglin’s S-Series Software were substantively
the same, and that Huaren Company infringed on SHI Honglin’s
copyright to the S-Series Software.?®
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Regulation on the Protection of Computer Software
Article 3
The meanings of the following terms used in this Regulation:

(1) “computer program” refers to a sequence of coded instructions that
can be executed by devices with information processing capabilities,
including computers, to obtain certain results; or to a sequence of
symbolized instructions or a sequence of symbolized statements that can
be automatically converted into a sequence of coded instructions. The
source program and the object program of the same computer program
are [considered] to be the same work.

(2) “document” refers to textual information, a chart, etc. used to describe
the content, composition, design, functional specifications, state of
development, test results, and methods of use of programs. Examples
include program design instructions, flowcharts, and user manuals.

(3) “software developer” refers to a legal person or other organization that
actually organizes, or directly carries out, the development [of a piece
of software] and bears responsibility for the developed software; or to
a natural person who, relying on his own qualifications, independently
completes the development of a piece of software and bears responsibility
for the software.

(4) “software copyright owner” refers to a natural person, legal person,
or other organization that, in accordance with the provisions of this
Regulation, has the copyright to the software. @

MR EE A L (B AR R SR R TR SR T A R D
(2019%128) , FEFHEHREFRTEEFREARE, PLEFHER (CGC49) , 20194128, hips://cgelawstanford.edu/zh-

hans/guiding-cases/guiding-case-49,

EHBRLET . (PEERRAD , hitp//www.chinacourt.org/article/detail 2015/04/id/1602391.shtml, L (RHARZFEXLTEAH F T4 F
WEEpeEs) |, 2015548 150 &4, FHAEF, http//www.chinacourtorg/law/detail/2015/04/id/148149.shtmls B3k % A 45090,
T A A A “CGCPAEA" ¥ b B8 S E 4|0 B ifde,

** The citation of this translation of this Guiding Case is: 5 Mif £ M 4= &-F 5 iA M 848 &3 A 35 21 840 (SHI Honglin
v. Taizhou Huaren Electronic Information Co., Ltd., A Dispute over Infringement of a Computer Software Copyright), 7 CHINA Law CoNNECT 61 (Dec. =
2019), also available af STANFORD Law ScHooL CHINA GUIDING CasEs PROJECT, English Guiding Case (EGC49), Dec. 2019, http://cgelawstanford.

edu/guiding-cases/guiding-case-49.

The original, Chinese version of this case is availableat (¥ EZERE M) (wwwCHINACOURT.ORG), hitp://www.chinacourt.org/article/detail/2015/04/

(P Eikdgdit) , F70, Falll

id/1602391.shtml. Seealso (FHA BRI R T A F-Thedq F £H| 698 40)  (Notice of the Supreme People’s Court on the Release of the Tenth
Batch of Guiding Cases), issued on and effective as of Apr. 15, 2015, http://www.chinacourt.org/law/detail/2015/04/id/ 148149 shtml.

This document was prepared by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. Minor editing, such as splitting long paragraphs, adding a few words included in
square brackets, and boldfacing the headings, was done to make the piece more comprehensible to readers. All footnotes and “CGCP Notes”, unless otherwise noted,
have been added by the China Guiding Cases Project. The following text is otherwise a direct translation of the original text released by the Supreme People’s Court. The
China Guiding Cases Project thanks Jordan Corrente Beck, Oma Lee, Thomas Rimmer, Jeff Yau, Haibin Zhang, and Minmin Zhang for preparing an earlier translation

of this Guiding Case.

wag M

The terms “he”, “him’, and “his” as used herein are, unless the context indicates otherwise, gender-neutral terms that may refer to “she”, “her”, “it” and “its”

(AL RAE 5D, 2001412 A 208 i B Sl A, 2002461 1 8 AT, 2@ KRG, BT F2013481 8308, 2013430 18 &£k
4T, http://www.gov.en/zwgk/2013-02/08/content_2330130.htm,

3 (AL AR AP B ) (Regulation on the Protection of Computer Software), passed and issued by the State Council on Dec. 20, 2001, effective as of Jan. 1, 2002, revised
two times, most recently on Jan. 30, 2013, effective as of Mar. 1, 2013, http://www.gov.cn/zwgk/2013-02/08/content_2330130.htm.

4 The name “ & M 44= & F 4914 PR )7 is translated herein literally as “Taizhou Huaren Electronic Information Co., Ltd” The company does not appear Lo have an
official English name.

5 Masculine pronouns are used to refer to this plaintiff because the name “##%” (“Honglin”) is more commonly found among males.
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The text reads “#f #2% 2 % (“litigation agent fees”). According to Article 58 of the Civil Procedure Law of the People’s Republic of China, a party or a statutory agent (“ 7
A ZEA”) may retain one or two persons as litigation agents (“#f I EA"). A litigation agent may be (1) a lawyer or legal service worker at the basic level (“ & & %
AR THEH); (2) a dlose relative or staff member of a party (* 3 3 A 8918 F /& 34 TAHEA B ™); or (3) a citizen recommended by the community [where the party
resides], the entity [where the party works], or a relevant social group (“ % ¥ ARTA K, FEZARA XA HRBFOLRT). See (FIPARIEAE RFifn
) (Civil Procedure Law of the People’s Republic of China), passed on, issued on, and effective as of Apr. 9, 1991, amended three times, most recently on June 27, 2017,
effective as of July 1, 2017, http://www.npc.gov.en/npe/xinwen/2017-06/29/content_2024892. htm,

The original text does not specify which court is referred to here. It is likely meant to be the High People’s Court of Jiangsu Province, which, as shown below, rendered
the final judgment of this case.

The name “[E FHALAE " is translated here as “the National Copyright Administration” in accordance with the English name appearing on the administration’s website,
http://www.ncac.gov.cr.

"The text reads “/R %6 JX4F” (“original acquisition”), which refers to an acquisition of a property that has never been the property of another. Acquiring the copyrightto a
piece of work that is newly created is, for example, a type of original acquisition. For more information about this topic, see Joseph William Singer, Original Acquisition
of Property: From Conquest & Possession fo Democracy & Equal Opportunity, 86 INDIANA L.J. 73 (Summer 2011).

"The name “i 74 FHHL &) F 7 is translated here literally as “the Science and Technology Advisory Center of Jiangsu Province” 'The center does not appear to have
an official English name.

The text reads “34F £ £ E LA (“software was primarily etched into”). Any software that is permanently etched into a chip is called firmware (“I£ #F”). Tor the
definition of firmware, see, e.g., Computer Designers are Firm about Software, NEW SCIENTIST, at 816 (June 7, 1979); Definition: What Does Firmware Mean?, TECHOPEDIA,
https://www.techopedia.com/definition/2137/firmware.

The name “ATMEL/>#]” is translated here as “Atmel Corporation”, which was acquired by Microchip Technology in 2016. See, e.g., Leslie Picker, Microchip Technology
to Buy Atmel for Nearly $3.6 Billion, NEw York TiMEs, Jan. 19, 2016, https://www.nytimes.com/2016/01/20/business/dealbook/microchip-technology-to-buy-atmel-for-
nearly-3-6-billion.html.

The name “3E #4287 is translated here as “Philips Semiconductors’, which is currently named NXP. Tor details about this change, see e.g., Junko Yoshida, Philips
Semiconductors To Become NXP, EE TiMEs, Aug. 31, 2006, https://www.cetimes.com/document.asp?doc_id=1163319.

The name “ B JLALARAP P S BALE £ 27 is translated here as “the Copyright Authentication Committee of the Copyright Protection Center of China” in
accordance with the English name appearing on the center’s website, at http://www.ccopyright.com/en/index.php?optionid=995.

—FF i AIRE], A TR AR A 2 5b,

(2007) FERZAFF00185 R EH &, 20078120178 B 58 S RARERA S, 2K THIEHEFEPREFHESRE M35, http:/cgclaw.
stanford.edu/zh-hans/judgments/jiangsu-2007-su-min-san-zhong-zi-0018-civil-judgment (VAT M#F * {=FFk) " ) .

The first-instance judgment has not been found and may have been excluded from publication.

(2007) # REZ#FF 00185 KF H) 4 ((2007) Su Min San Zhong Zi No. 0018 Civil Judgment), rendered by the High People’s Court of Jiangsu Province on Dec. 17,
2007, full text available on the Stanford Law School China Guiding Cases Project’s website, at http://cge.law.stanford.edu/judgments/jiangsu-2007-su-min-san-zhong-7i-
0018-civil-judgment (hereinafter “Second-Instance Judgment”).

The original text reads “#] # % 2L (“the judgments coming into effect”). According to Article 155 of the Civil Procedure Law of the People’s Republic of China, judgments
and rulings that have come into effect are judgments and rulings of the Supreme People’s Court as well as judgments and rulings which, according to law, may not be

appealed or which have not been appealed within the prescribed time limit. See (¥ A R3EF1H R FiFiik) (Civil Procedure Law of the People’s Republic of
China), supra note 6.

D RAga S ES AP AR SRR A AR, UETEA B A A SR e LR S Rk (0 (SFFR) | EB6) Mk, Bk e
Kb 2R ARME LI AN TREFRE “ARAA" Fa, RAARFRFELERE/ZENTHPRES P, THAA T iz £6l 69425,
R RAVER b A R L2 A

' Yellow highlights included in this section were added by the China Guiding Cases Project to reflect its comparison of this Guiding Case with the final judgment upon
which this Guiding Case is based (i.e., Second-Instance Judgment, supra note 18). Expressions/details highlighted in yellow were not used in the “This Court Opines”
section of the final judgment. The Supreme Peoples Court likely included these expressions/details in the Guiding Case for the purpose of improving the Guiding Case’s
reasoning section, from which the “Main Points of the Adjudication” section was derived.

2 The Chinese text does not specify which court opined. Given the context, this should be the High People’s Court of Jiangsu Province.

2 The text reads “76 M3 B 5 ML with “% B 5 A meaning “a high degree of probability” and “% A A% meaning “constitute a preponderance”. For
a discussion of issues arising from deficiencies in definitions of these terms, see T4 (YU Jiannan), K FESAFREBTE (Research on Civil Standard of Proof),
WWW.CNKI.NET, 2010, http://cn.oversea.cnki.net/law/detail/detail.aspx?filename=2010147587.nh&dbcode=C1. KM &dbname=clkm2010.

AR EMAOTE EAEN" b ald T ARG (BAERER TR —3) , @ (SFFE) £ CARIAAT o v ald T g, Rt
B EFIE, AEFERAG "HALG" e kT (ZFHR) .

% As explained below, SHI Honglin revised the S-Series Software to produce the HX-7 Software.

* Guiding Case No. 49 lists the software defects in the “Basic Facts of the Case” section (and thus, uses the phrase “mentioned above” here), whereas the Second-Instance
Judgment listed the defects in the “This Court Opines” section. Except this minor difference, the “Reasons for the Adjudication” section of the Guiding Case is exactly
based on the Second-Instance Judgment.

VAR EADA RAAT R D TAARFIFHAR DR, M, ST, Z (=FHE) , EH6

 This Guiding Case does not provide this information: “Adjudication personnel of the effective judgment: SONG Jian, GU Tao, and LU Na”. See Second-Instance Judgment,
supra note 18.
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News and Events*

October 2019 | Training Event for Approximately 40 Attorneys from Different Parts of China

On October 10, 2019, the China Guiding Cases Project (the “CGCP”) hosted a training session at Stanford Law School for a
delegation of nearly 40 lawyers from different parts of China, who spent two weeks in the United States to gain familiarization
with the U.S. legal system and institutions. A significant number of the delegates were lawyers from the Xi'an-based HR
Law Firm (-5 %47 F 4-7), which generously sponsored their lawyers’ trips to the United States, showing the firm's
commitment to improving Chinese lawyers’ skills.

Judge William A. Fletcher, Dr. Mei Gechlik, and approximately 40 Chinese lawyers

The session at Stanford was conducted by Dr. Mei Gechlik and the Hon. Judge William A. Fletcher, who sits on the U.S. Court
of Appeals for the Ninth Circuit. Dr. Gechlik focused her talk on the Guiding Cases (“GCs”) and their use in subsequent
cases. After briefly introducing the research that the CGCP has conducted on the subsequent citation of GCs in China,
Dr. Gechlik discussed some of the trends that have been observed. While the total number of GCs remains small when
considered against the huge number of cases that are decided every day across China, Dr. Gechlik pointed out that there has
been a rapid increase in the number of cases that have cited GCs.

Dr. Gechlik also shared her view on the importance of GCs in the development of the Belt and Road Initiative and the
Guangdong—Hong Kong—Macao Greater Bay Area. As China’s de facto binding precedents, GCs provide a means for the

China Guiding Cases Project
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judiciary in China to quickly and efficiently issue statements of legal principles regarding pressing legal issues involved in
cross-border disputes.

Judge Fletcher then gave a presentation introducing the case-based legal system in the United States, in order to help illustrate
how a legal system based on case law works in practice. In his talk, Judge Fletcher introduced the basic structure of the U.S.
judicial system, including the distinctions between the federal courts and the state courts.

Two topics that particularly attracted the interest of the attending Chinese lawyers were Judge Fletcher’s discussion of the life-
long appointment of federal judges to ensure independent adjudication, as well as his discussion of the difference between
binding authority and persuasive authority in U.S. cases and how they are distinguished. For a more detailed discussion of these
and other related topics, interested readers can refer to Judge Fletcher’s piece published in this issue of China Law Connect.!

During the Q&A section, the Chinese lawyers asked a number of thoughtful questions. For example, an attendee asked Dr.
Gechlik to discuss the distinction between GCs and representative cases that are regularly published in the Supreme People’s
Court Gazette. Dr. Gechlik explained that while cases published in the Gazette are important and have referential value, they
are not GCs, which are the only types of cases that can be cited by judges handling similar subsequent cases.

Another attendee asked Judge Fletcher for his thoughts on what traits are most important for a successful lawyer to possess.
In response, Judge Fletcher emphasized that a good attorney needs to be intelligent (but not necessarily a genius), honest, and
diligent. Of these three qualities however, Judge Fletcher stated that diligence was probably the most important. In Judge
Fletcher’s experience, when an attorney before his court fails to competently represent a client, it is usually not because the
lawyer lacks intelligence or is dishonest; instead, it is usually due to the fact that the attorney has failed to work hard enough
on the client’s case.

The talks delivered by Dr. Gechlik and Judge Fletcher were well-received by the attendees, and several of the attorneys
shared their impressions in a subsequent post on the WeChat page of the HR Law Firm (https://mp.weixin.qq.com/s/
XmRiyFtzKLp0tS1gglibMg). Below are the English versions of their original, Chinese-language comments. @

F I
We had the pleasure to visit three major law schools in the United States (Harvard, Yale, and Stanford). At Stanford Law School in
particular, we were able to attend a talk by Dr. Mei Gechlik [... ] on the topic “China’s Guiding Cases: Judicial Practice and Outlook”.
We were impressed by Dr. Gechlik’s rigorous scholarship. She used statistics and large amounts of data to explain the current state
of Guiding Cases cited in judgments of Chinese courts at all levels, providing an overseas perspective about the development and
current state of China’s Guiding Cases System. What is interesting is that we are observing “the landscape”, and people from “this
landscape” are observing us.

Lawyer ZHOU Xiaolong
_— )
— —

Mei Gechlik, J.S.D., Stanford Law School, founded the China Guiding Cases Project (the “CGCP”) in 2011. She is committed to
promoting the uniform application of law in China’s judiciary. At the beginning of her lecture, Dr. Gechlik outlined the 112 Guiding
Cases released to date by the Supreme People’s Court and their application in related subsequent cases. Through her analysis of
specific cases, Dr. Gechlik pointed out the importance of Guiding Cases to the strategic development of China’s Belt and Road
Initiative. She also made some suggestions for related reform tasks led by the Supreme People’s Court.

This lecture was held in a regular classroom at Stanford Law School, with round tables and sofas, coffee and refreshments. Unlike
the serious teaching atmosphere in Chinese universities, the atmosphere of lectures in an American university is free, relaxed,
active, and friendly. Professor Gechlik constantly asked questions, stimulating our thinking. Thus, throughout the lecture,
everyone listened with concentration and interacted and exchanged their thoughts enthusiastically. I could noft help but respect
Dr. Gechlik’s dedicated research of more than 20 years on Chinese law. I was also touched by her sense of responsibility as a
Chinese for China’s judicial reform. At the same time, we were deeply immersed in the free and relaxing teaching style and
campus culture of American universilies.

The use of Guiding Cases, which are model cases showing equitable application of law, to supplement reasons for adjudication is
conducive to the equitable adjudication of cases and persuasion of parties to accept the adjudication resulls. As lawyers, who are
to apply the law and carry out justice, we should keep our faith, never forget our original intentions, apply the law correctly in
handling each case, and help build the cornerstone of fairness and justice through individual cases.

Lawyer DU Juan
N — N
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At Stanford University, we had the pleasure to listen fo a wonderful lecture by Professor Mei Gechlik about her analysis of the
Guiding Cases of China’s Supreme People’s Court. Through the talk, we could feel the pure sentiments and aspirations of Dr. Gechlik,
who came to Stanford Law School all the way from Hong Kong to study in depth China’s Guiding Cases. She regards these cases
as a favorable platform for promoting [China’s] judicial reform. Her spirit and perseverance deeply touched us and gave us the
contfidence and strength fo advance the development of a “rule-of-law China”.

Lawyer LIU Zhonglei
W —— N
e = |
We were fortunate to have the chance to listen to a lecture by Dr. Mei Gechlik on the “China Guiding Cases Project”. I admire her
hard work to promote China’s judicial reform in the United States despite facing so many difficulties. I also respect her modest,
prudent, sincere, and friendly personality and her character to think about others. With the unremitting efforts of Dr. Gechlik and
her team, Issue 6 of China Law Connect was published. Chinda’s legal development and reform, as well as the importance of Guiding
Cases, have also attracted more and more attention.

After Dr. Gechlik’s lecture, [Judge William Fletcher,] a judge who has served in the [Ninth] Circuit for more than 20 years,
systematically introduced the U.S. court system and the practical application of U.S. precedents. When asked by one of our peers
about what makes an excellent lawyer in a judge’s mind, Judge Fletcher replied that excellent lawyers should have intelligence,
integrity, and, most importantly, diligence.

Lawyer TONG Ying
R ———

October 2019 | Dr. Mei Gechlik Speaks to Stanford University’s Undergraduate Students on U.S.—China Relations

Students who participate in the Forum for American—Chinese Exchange at Stanford (FACES)
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On October 22, 2019, Dr. Gechlik gave a presentation to 15 Stanford students participating in a course organized by the
Forum for American-Chinese Exchange at Stanford (“FACES”; https://faces.stanford.edu) to educate these students on the
pastand present states of U.S.—China relations. In her presentation, Dr. Gechlik highlighted certain areas of misunderstanding
between the two countries today and how judicial cases can help bridge the U.S.-China gaps.

During her presentation, Dr. Gechlik discussed, among other topics, the history of GCs in China, their role as de facto binding
precedents, and several challenges that the wider use of GCs in China has faced, such as a lack of familiarity with the use of
GCs. Dr. Gechlik noted that to help resolve such problems, the CGCP provides legal training to Chinese judges, educates the
Chinese public on the Guiding Cases System, and remains committed to advancing a deeper mutual understanding between
the legal systems of China and the United States. @

October 2019 | Dr. Mei Gechlik Speaks to Stanford Law School Students Enrolled in the Global Quarter Program

On October 23, 2019, Dr. Gechlik presented a lecture to students enrolled in the inaugural semester of Stanford Law School’s
Global Quarter (https://law.stanford.edu/education/international-and-global-opportunities/global-law-program). The Global
Quarter is a 10-week immersive course in international business law and finance. During the quarter, students take short
intensive courses on various topics related to international business transactions, regulation, and litigation. Following these
courses, the students travel to a selected region of the globe to meet and work with overseas practitioners in the academic,
corporate, and government sector whose work focuses on international business transactions and regulation.

The regional focus of the current Global Quarter is East Asia, and students enrolled in the program will have the opportunity
to travel to Japan, China, and Singapore. Dr. Gechlik’s lecture introduced these students to the basics of Chinese law as part
of the students’ preparations for this pioneering program. @

October 2019 | Dr. Mei Gechlik Joins the “International and Global Law: From Education to Practice” Panel During
Stanford’s Alumni Weekend

TR B “ y :
- ovos) il o P i Mei Gechlik
M. Dines | . 1 = - FSM S0

S b TR |

Dr. Gechlik Joins the “International and Global Law: From Education to Practice” Panel
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On October 25, 2019, Dr. Gechlik participated in a panel titled “International and Global Law: From Education to
Practice”, which was offered as part of the Alumni Weekend program. Moderated by Professor Robert M. Daines
(Pritzker Professor of Law and Business, Associate Dean, and Senior Faculty for the Rock Center on Corporate
Governance), the panel also included Carl Ruggiero, Partner at the law firm of Curtis, Mallet-Prevost, Colt & Mosle, and
Robert Townsend, Senior Vice President and Chief Legal Officer of SoftBank Group Corp., and focused in particular
on changes in the transnational business environment, evolving international judicial practice, and the challenges of
realizing global justice. m

November 2019 | Results of the Student Writing Contest Announced

In early November 2019, the CGCP team announced the winning pieces for the Stanford CGCP Student Writing Contest
(formerly known as the “Stanford CGCP Student Editorial Contest”). Hundreds of submissions were received and more
than 50 colleges and high schools are represented. It was an absolute pleasure to see that contestants are from not only
major international cities, such as Beijing, Hong Kong, and London, but also more remote areas in China, such as Tibet
and Inner Mongolia.

Contestants’ submissions showcased a wide range of interests, including artificial intelligence, U.S.—~China relations,
online education, climate change, and other important topics. After careful discussion and consideration, the CGCP team
selected two Silver Award winners and eight Honorable Mentions (see the list below, with names arranged in alphabetical
order of family names).

All of the submissions demonstrated great efforts on the part of the authors. Although no contestants reached the high
standards to receive Golden Awards, the CGCP team believes that submissions will continue to improve. To read the full-
text submissions written by the two Silver Award winners and/or to learn more about the next writing contest, please visit
https://cgc.law.stanford.edu/student-writing-contest. @
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Silver Awards

Hanxu Wu, Xiamen University, Malaysia
Bubble Milk Tea Global Boom: Representative of Millennials’ Lifestyle

Ximan Zhang, Jeju Halla University, South Korea
China’s NPO Needs to Retain Talent

Honorable Mentions

Yihan Fu, Beijing Foreign Studies University, China
Labor Analgesia: What Stops Its Popularization in China?

Yining Gong, Shenzhen College of International Education, China
The World Order in the Near Future

BingqingHao,:h&IE.ﬁk-%—, ¥ &
FRIERA LA 8957 F T 2R

Qing Lin, Shandong Normal University, China
Whether Scientific Research Should Be Limited to Extending Human Life Indefinitely

Wei Shang, King’s School Ely, United Kingdom
Despite the Increase of the Online Classroom, Traditional Education Will Never Be Replaced

Hangyi Shi, Beijing Normal University, China
Demonstration Classes: Formalization Is Poisoning Teaching

Yihan Wang, Shihezi University, China
Intellectual Property Rights of Works Created Independently by Artificial Intelligence

Jiayu Zhang, Shanghai Jiao Tong University, China
Technology is Reshaping the Global Balance of Power

* The China Guiding Cases Project, News and Events, 7 CHINA Law CoNNECT 69 (Dec. 2019), http://cge law.stanford.edu/cle-7-201912. The original, E I

English version of this piece was prepared by Nathan Harpainter, James Young Jin Noh, Straton Papagianneas, Liyi Ye, Nancy Zhang, and Wangian 1 ;*&T
Zhang; it was edited by Nathan Harpainter and Dr. Mei Gechlik. e

b
' Judge William A. Fletcher, Deciding Cases in the American Case-Based System, 7 CHINA Law CoNNECT 1 (Dec. 2019), also available al STANFORD % -a'l- = ':i_: :

LAw ScHooL CHINA GUIDING CASES PROJECT, Experts Connect™, Dec. 2019, http://cgclaw.stanford.edu/commentaries/clc-7-201912-connect-9- E "Idl"-"
william-fletcher.
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Hanxu Wu, Xiamen University, Malaysia
Bubble Milk Tea Global Boom: Representative of Millennials’ Lifestyle

Ximan Zhang, Jeju Halla University, South Korea
China’s NPO Needs to Retain Talent

¥

RERL

Yihan Fu, Beijing Foreign Studies University, China
Labor Analgesia: What Stops Its Popularization in China?

Yining Gong, Shenzhen College of International Education, China
The World Order in the Near Future

Bingqing Hao, WH EA X%, TH
FNRIERA EFF o 875 T 75 3K R ]

Qing Lin, Shandong Normal University, China
Whether Scientific Research Should Be Limited to Extending Human Life Indefinitely

Wei Shang, King’s School Ely, United Kingdom
Despite the Increase of the Online Classroom, Traditional Education Will Never Be Replaced

Hangyi Shi, Beijing Normal University, China
Demonstration Classes: Formalization Is Poisoning Teaching

Yihan Wang, Shihezi University, China
Intellectual Property Rights of Works Created Independently by Artificial Intelligence

Jiayu Zhang, Shanghai Jiao Tong University, China
Technology is Reshaping the Global Balance of Power
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CHEN Xuncheng

CHEN Xuncheng is a master of ceramic art in Guangdong Province, China. He was awarded the honorary title of “Young
and Middle-aged Ceramic Artists Influencing China’s Media in 2012” by the Chinese Business and Media Leaders Annual
Conference. His different works have won numerous provincial and national awards, including “Gold Award in the 2012 China
Collection of Top Ten Artistic Ceramics’, “Gold Award in the 15" China Contemporary Ceramic Art Exhibition (Strongest
Performance Category)”, and “Gold Award in the 15th China Contemporary Ceramic Art Exhibition (Competition Category)”.

Mr. Chen’s works have been exhibited at various art exhibitions, festivals, and cultural exchange activities at home and abroad,
including the 26™ Asian Art Exhibition held in Korea, ST ART International Exhibition of Chinese Contemporary Ceramic
Art held at the Today Art Museum in Beijing, the Chinese and American Ceramic Art Exhibition held at the University Art
Museum of Guangzhou Academy of Fine Arts, and the 2017 Chinese New Year Arts and Culture Festival held at the Carreau
du Temple in Paris. Mr. Chen’s works have been collected by famous art galleries in China, including the China Arts and
Crafts Museum, the China Ceramics Museum, the Guangdong Museum of Art, and the Jiangxi Arts and Crafts Museum, as
well as by many private organizations in mainland China, Hong Kong, and Japan. Mr. Chen has organized many individual
exhibitions and has been conducting academic research on ceramic culture. He has published more than ten collections of
his works, including CHEN Xuncheng’s Ink and Zen of Life.

Mr. Chen is a member of the China Arts and Crafts Association and the China Ceramics Industry Association. He playsimportant
leadership roles, serving as the deputy director of the Ceramic Art Committee of the Art Committee of Guangdong Artists
Association, the director of the Guangdong Ceramics Association, the director of the Chinese Painting Institute of Guangdong
Province, and the director of the Guangdong-Hong Kong—Macao Greater Bay Area Artist Union. At the same time, Mr. Chen
is also a distinguished research fellow at the Guangzhou Painting Academy, an expert for the “National Cultivation Program for
Young Painters in Guangzhou’, and an adjunct professor at Guangdong Polytechnic Normal University.
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