Peruvian Judicial Reforms, 2020
1. Executive Summary

In 2019 and 2020, the Peruvian government amended its Constitution and passed an organic
law to create the Junta Nacional de Justicia (“JNJ”), a new independent body charged with the
vetting of new and sitting judges. The JNJ has since begun conducting contests for judgeships

and has removed or sanctioned judges at almost every level of the judiciary. '

Although the reform was born out of outrage for the corruption of an insulated (i.e., not
democratically accountable) judiciary, the reforms themselves do not appear to substantively
support democracy nor do they undermine judicial independence in favor of executive
consolidation. Instead, these reforms create a body very similar to its predecessor, the Consejo
Nacional de la Magistratura (“CNM”), with two major differences—transparency and the

makeup of the new JNJ itself.

Though it is still too early to say whether the reforms are largely successful, they do seem to
be novel in their approach to the vetting of judges and deviate from other vetting bodies created
at the same time in the Balkans (notably in Albania and Kosovo). All in all, the JNJ may be an
important step for the Peruvian judiciary to root out corruption and create a more independent

system, though the potential for abuse remains.
2. Motivations for the Reforms

The 2020 reforms came about most directly as a result of the publication and dissemination

of the now infamous “CNM Audios”. In 2017 and 2018, as part of an investigation into the
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criminal workings of narcotics cartels in El Callao, Peru, prosecutors and law enforcement
recorded a series of conversations between judges, magistrates, prosecutors, and members of the
CNM.? In 2018, these tapes were first obtained and disseminated by the web-based news site
IDL Reporteros, where the very first released tapes included incriminating conversations
involving the president of the highest court in Callao, three then-sitting members of the CNM,
and one member of the Supreme Court.? Since then, a whole slew of tapes were unearthed,
detailing conversations amongst the judicial elite, and most prominently, members of the
Supreme Court and the CNM, speaking about exchanging favors for judicial placements and case
outcomes.* By 2019, the Attorney General’s Office issued a report finding that 151 judges, 183
prosecutors, 11 Supreme Court judges, and 5 members of the CNM were all implicated by the

tapes and subsequent investigations.’

After the dissemination of the CNM Audios and indeed, in the decades before, Peru had
already been going through a politically unstable moment. President Pedro Pablo Kuczynski,
already facing political backlash, finally stepped down as a result of his apparent involvement in

the Brazilian lava jato scandal.® President Martin Vizcarra then took over the executive, though
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the legislature remained out of his reach and within control of the opposition party.” Further
politicization lead to legislative gridlock in an attempt to stop Vizcarra’s attempts to reform the
judiciary together with other similar actions, such as his efforts to ban re-elections and tighten
campaign finance laws.® The Congress only voted and passed the initial reforms after Vizcarra
threatened to dissolve congress in 2018 (a tool he ended up using later in 2020, which ultimately

led to his removal).’

Political turmoil, therefore, surrounded and engulfed the reforms, as Peru went through some
of the most uncertain moments in its political history. As a result, the reforms were created and
implemented over the course of three years, with four presidents involved in the process of their

implementation.
3. Content of the Reforms

The reforms that ensued are twofold. First, there was a constitutional reform, which created
the JNJ and set out the framework for the creation of the Special Commission to conduct the first
contest for JNJ members. Second, the legislature passed the Organic Law of the JNJ which

specified what the JNJ had to consider in conducting its contests and vetting processes.

a. Constitutional Reforms
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The constitutional reform first removes the CNM as the vetting agency for the judiciary
and replaces it with the JNJ.!° The amendment also creates a merit-based requirement for the
selection of all seven members, who are selected for five-year periods with no opportunity for
reselection.!! Further, two alternates are chosen through a strict, merit-based system in the event
a JNJ member can no longer perform their duties.!'? To be eligible to be a member of the JNJ,
the constitution sets out certain requirements, including no prior convictions for intentional or

malicious crimes. "

The constitutional reform also establishes that the JNJ will have authority to select judges
and prosecutors through merit-based contests.'* Additionally, the JNJ is constitutionally required
to vet sitting judges and prosecutors of all levels every three and a half years, as well as ratify
these positions every seven years.!> Also, the JNJ is constitutionally empowered to sanction and
remove judges of the Supreme Court and lower courts and provide annual reports to the joint
Congress.'® Finally, each aspect of the JNJ’s power, from contests, to removals, to vetting, to

final votes to select judges, are required to be justified and public.!”

The amendments to the constitution go on to also establish the Special Commission

which will conduct and oversee the selection of INJ members.'® The special commission is
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presided over by the Public Defender, and is made up of six other members: the president of the
judiciary, the attorney general, the president of the constitutional tribunal, the comptroller
general, one rector to be selected by those public universities that are over 50 years old, and one

rector who is voted by those private universities that are over 50 years old."”
b. Organic law

The Organic Law of the JNJ is divided into eight separate titles, with the first seven dealing
with the rules and construction of the JNJ and the final title dealing with those of the Special
Commission.?’ While the law itself is quite technical, certain aspects should be noted in

particular.

First, the preliminary title emphasizes certain principles that are to guide the JNJ in its
selection, vetting, and removals.?! Although most of the principles enshrined in the law are
vague and platitudinal, they do speak to the political moment of the country. Among the most
notable principles are equality, merit, transparency, and publicity.?? Particularly with regards to
transparency and publicity, the title states that all information, activities, and dispositions are not
only to be made public, but are also to be published online in order to maximize accessibility for

the general citizenry.?’

Title I more expansively and explicitly goes into the JNJ’s powers and rules. Of note, article
8 of chapter II requires the votes and scores of JNJ members in the selection, naming,

ratification, performance evaluation, disciplinary proceedings, and other acts be justified and
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public.?* Article 10 of Chapter II reiterates the same requirements for membership in the JNJ as
the constitution does,? while Article 11 explicitly excludes certain people from being members,
such as candidates who have been sentenced for crimes of violence against women, former
judges who have been removed via JNJ procedures, and certain members of political

organizations.?¢

In Title II, the power of selection, vetting, ratification, evaluation and destitution, sanction,

investigation, and other discipline is further detailed.?’

In Title III, the act sets out the system for information dissemination. First, the title requires
the registry of candidates to each position to be made public, including the results in the Title 1T
processes for each.?® Second, article 47 creates a registry for disciplinary actions to be updated
regularly and be made public through the JNJ’s webpage.?® Third, article 48 sets out the

requirement that the webpage be institutional and public.*

Title IV describes the manner for public participation in these processes. Particularly, the
citizenry is empowered to present written challenges during the evaluation of the members of the
JNJ as well as during the procedures described in Title II, attend hearings involving the selection,
ratification, and election of judges, prosecutors, and members of the JNJ, and sue the members of

the JNJ.3!
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Title V grants the JNJ resources in the amounts assigned by the congress based on the law of

the public sector renumerations.

Title VI grants the members of the JNJ certain rights and obligations as well as setting

particular prohibitions.

Finally, Title VII specifies the structure of the Special Commission, the procedures for the
installation of the Commission, and the process of the public contest the Special Commission is

to take in selecting the members of the JNJ.

Specifically, Title VII sets the six stages of the public contest for the JNJ, which are: (1) the
convocation of candidates, (2) evaluation of knowledge, (3) curricular knowledge, (4) tests of
trustworthiness, (5) personal interviews, and (6) publication of merits test.3? All stages of the
contest are to be public, and even the interviews are required to be live and publicly
communicated through the media. The stages are broadly described, granting the Special
Commission certain latitude in implementation, with the concrete requirement that the results at

each stage be public.
4. Novelty of the Reforms

Judicial vetting is not in itself a new procedure and indeed many countries have created
vetting committees that similarly oversee the judiciary, such as Mexico, Albania, Macedonia,
and Serbia. The vetting processes in those countries, however, do seem to differ from the JNJ’s

novel organization and required transparency.
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One major difference between the processes taking place in the Balkans and in Peru are the
direct influence of international actors in the process of either choosing members for the vetting
bodies or in the vetting itself.** Additionally, these processes have tended not to be very
“transparent” in the sense that information regarding the results of the vetting processes are not
publicly accessible to the citizenry. This makes the Peruvian vetting body more similar to that in
Mexico, though the JNJ enjoys more independence in its decision-making and its decisions
remain final. In Mexico, however, the selection of members of the parallel body (the CFJ) is
more political, with one member always being the President of the Supreme Court (SCIN), three
additional members selected by the entire sitting SCJN, two members selected by the Senate, and

one by the President of the Republic.>*

The most novel aspect of the reforms, however, appears to be the degree to which
transparency is required throughout the vetting processes. Not only are nominations and
candidate lists made public, but the scores themselves are as well.*> And this does not only
extend to the contests for new positions. For example, in February of 2022 the JNJ publicly
announced its reasons for its decision to ratify its previous removal of the Attorney General, Luis

Arce Cordova, for his role in aiding Cesar Hinostroza in filling judicial vacancies through
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favors.® This ultra-transparent framework will be a key variable to monitor in future reforms
elsewhere, as it may show whether transparency ultimately aids in the fomentation of stronger

and more independent judiciaries.
5. Success of the Reforms

Undoubtedly, the main motivation for this reform was to curb the corruption that was
discovered in the judiciary. However, evidence shows that the public’s perception of corruption
in the country has remained the same. In Transparency International’s corruption perception
index, Peru has a score of 36/100, which was two scores down from the previous year.>’
Additionally, the Legatum Institute ranks Peru 164 out of 167 countries in “Confidence in

judicial system and courts”.>®

Despite these pessimistic rankings, there is still no consensus on the effectiveness of the JNJ
and its impact on corruption in the judiciary. For instance, FreedomHouse noted in its new
ranking for Peru that “the establishment of the JNJ was widely praised by civil society
organizations as well as academia.”*® Additionally, FreedomHouse is hopeful for the judiciary’s
role in this unstable moment in Peru’s political present: “Peru’s seven-member Constitutional

Court has maintained sufficient autonomy to serve as a check on the other branches, and the
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constant tension between Congress and the executive heightens the importance of both the

Court’s composition and its decisions.”*

Furthermore, the process for choosing members of the Special Committee does appear — in
theory — to insulate it from clientelist interests by favoring academics and placing the Public
Defender (which is not ultimately affected by the JNJ) at the head of the committee. By further
limiting actors who are directly affected by the JNJ to be only two out of a possible seven
positions, the Commission may then be protected from these interested parties having additional
sway over the committee. Additionally, the statutory requirements that the JNJ must consider for
new candidates also appears to create a culture of equality and equity within the judiciary,

though this remains to be seen.

Even with all these safeguards, however, two members of the newly chosen JNJ have already
been tied to Cesar Hinostroza, resulting in backlash and skepticism over the JNJ’s
effectiveness.*! However, the public nature of everything the JNJ does appears to provide a
sufficient backstop to these fears. Indeed, the Peruvian project at this point may be a test of
whether extreme transparency can effectively curb corruption in the administration of judicial

positions.

Professor Giovanni Priori at Peru’s preeminent university, Pontificia Universidad Catolica
del Peru, did note, “I do not believe that people are worried or interested by what the Junta is
doing. This is a good thing. In my opinion, the citizenry has seen what the Junta is doing and has

seen it as ultimately good.”* To illustrate this point, he pointed to the fact that the movement
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that lead to these reforms was the first time in Peru’s history that “people went out on the streets
to ask for judicial reforms.”** Given the public nature of what the JNJ does and the fact that no
outcry has come about, is therefore perceived as an implicit approval. Conversely, he points to
the current discussions taking place regarding the constitutional tribunal in Peru, which is a court
where the judges are appointed by congress and not the JNJ.* In contrast to the JNJ’s
procedures, this process is not transparent, and decisions are made in backrooms by politicians.*’
As such, now that some appointments are up to be renewed this year, there have been talks of

similarly reforming this court to institute a more transparent and less political procedure.*®

In all, the judicial reforms offer a lot of promise. The transparency and specific requirements
that the JNJ must follow do appear to create a more independent but accountable system. Indeed,
although qualifications judiciaries have been criticized in the past as being the least democratic
branch, the model that Pert has implemented may be a harbinger of ways to democratize the
judiciary without necessarily politicizing it. Though the effects of the reforms are yet to be seen
and there is a lot to remain skeptical of, the new Peruvian model should be one to monitor in the

coming years.
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