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My subject is a pressing one, the unmet legal needs of immigrants, a vulnerable population of human beings
who come to this country in the hopes of a better life, who enter often without knowing the English language
and culture, in economic deprivation, often in fear. I think we can all imagine our own ancestors or ancestors of
friends and relate to the anxieties of today's newcomers. We are a nation of immigrants, whose contributions
have been vital to who we are and hope to be. All too often immigrants are deprived of adequate legal represent-
ation, essential if they and their families are to live openly and with security. This failure should be a concern
for all of us committed to the fair and efficient administration of justice. My views are shaped by experience as a
judge on the U.S. Court of Appeals for the Second Circuit where our caseload dockets have virtually doubled in
the last few years as a consequence of an avalanche of immigration cases (ranging from thirty-two to forty-eight
cases per week). [FN1] I write, I should emphasize, in an individual capacity, not as an official representative of
my Court. I begin with some words about the lawyer's ethical responsibility to provide effective representation,
then offer a profile of the immigrant's plight, move next to a description of ongoing efforts to secure adequate
representation, and then conclude with some ideas for further action. I salute those who have worked to provide
effective representation of immigrants and hope to encourage those who have yet to be involved in these efforts.

I. THE LAWYER'S RESPONSIBILITY

Some years ago, in a volume, The Law Firm and the Public Good, [FN2] I observed *4 that at least since
Greek times lawyers have been viewed by the public as economically greedy, indeed unscrupulous, opponents of
the common good. Aristophanes described the typical “lawyer” of his day as “a law book of legs, who can snoop
like a beagle, a double-faced, lethal-tongued legal eagle” and further asserted: “If you pay them [lawyers] well,
they can teach you how to win your case--whether you're in the right or not.” [FN3] This perception, however
simplistic, underscores the importance of assuring that the administration of justice is as fair as we can make it.

In our legal system, driven by complex rules and procedures, a lack of access to competent legal services
damages fundamental concepts of fairness and equality before the law. The lawyer's function is grounded in role
morality, the notion that special obligations attach to certain roles--in the lawyer's case, to serve justice. As a
consequence of specialized knowledge and skill, lawyers claim autonomy to perform their jobs. In large meas-
ure, the state grants such autonomy, an effective monopoly, in exchange for lawyers, as officers of the court,
discharging their duty to further equality before the law. After all, the very reason that the state conferred such a
monopoly was so that justice be served--a notion that surely means that lawyers have an obligation to provide
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effective representation and some responsibility toward those unable to pay or those pursuing an unpopular
cause. A lawyer's duty to serve those unable to pay is not an act of charity or benevolence alone, but rather one
of professional responsibility, reinforced by the terms under which the state has granted to the profession effect-
ive control of the legal system.

Immigrants can secure legal representation in immigration proceedings, but “at no expense to the Govern-
ment.” [FN4] The importance of quality representation, be it paid or pro bono, is especially acute for immig-
rants, not only because the stakes are often so high--whether individuals will be able to stay in this country or re-
unite their families or be employed--but also because there is a wide disparity in the success rate of those who
have lawyers and those who proceed pro se. For example, several studies have shown that asylum seekers are
much more likely to be granted asylum when they are represented in immigration proceedings. [FN5] These *5
findings are particularly noteworthy because they do not even take into account the varying quality of represent-
ation that asylum seekers receive. Justice should not depend upon the income level of immigrants. While differ-
ences in success rates do not by themselves tell us about causation, these data uncomfortably suggest that out-
comes can be affected by whether the immigrant can afford a lawyer or has the ability to access free legal ser-
vices. [FN6] For immigrants with limited means who seek asylum, the difficulty of securing legal representation
is compounded by regulations generally forbidding them from working during the initial pendency of their
claims, thus depriving them of the capacity to earn money to hire a lawyer. [FN7]

II. THE IMMIGRANT'S PLIGHT IN PROFILE

While my comments will focus on individual immigrants in administrative immigration proceedings and
their judicial review, the problem of the unmet legal needs of aliens goes well beyond the application to secure
lawful status or in resisting removal. All present a challenge to the legal profession and the administration of
justice, including: unlawful discrimination in housing and employment based on alienage or national origin, dis-
putes over access to public education, and other public benefits.

I come to this subject, as I noted earlier, as an appellate judge for some eight years--and as the son and
grandson of immigrants, I have found immigration cases to be of special interest. Our Court's involvement in
immigration has deeply intensified in the last few years. By way of background, the Board of Immigration Ap-
peals (BIA), from which appeals to the Second Circuit come, had accumulated by March, 2002 a backlog of
more than 56,000 cases nationally. [FN8] To reduce the backlog, the BIA dramatically began to expand its resort
to summary procedures such as using single Board members rather than three member panels to adjudicate cases
and permitting single Board members to summarily decide appeals through summary dismissals and affirmances
without opinion. [FN9] Consequently, the number of petitions for review in federal court increased exponen-
tially.*6 [FN10] My colleague Judge Jon O. Newman put it this way: “[I]t's as if a dam had built up a massive
amount of water over the years, and then suddenly the sluice gates were opened up and the water poured out.”
[FN11] By 2005, appellate courts were receiving about five times as many petitions for review as they were be-
fore 2002. [FN12] As then-Second Circuit Chief Judge John M. Walker, Jr. remarked in April 2006: “What we
thought was a one-time bubble has turned into a steady flow of cases, in excess of 2,500 a year and about a 50%
increase in our total annual filings.” [FN13] Most of these cases are asylum matters. The Second Circuit receives
about 21% of the more than 12,000 petitions for review filed each year nationwide, second only to the Ninth
Circuit. [FN14] To handle these matters, the Second Circuit in October 2005 instituted a non-argument calendar
(“NAC”) for asylum cases, running parallel to the regular argument calendar (“RAC”). [FN15] Under that pro-
cedure the Court, with three-judge panels, adjudicated between thirty-two and forty-eight NAC cases per week

21 Geo. J. Legal Ethics 3 Page 2

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



in the first year, and between twenty-seven and thirty-six NAC cases per week more recently, in addition to one
or two cases per sitting day on the regular argument calendar. [FN16] Especially with respect to decisions that
are affirmed by the BIA without opinion, the Court of Appeals is effectively the first line of review, however
limited, in a system where the immigration judges and the Board of Immigration Appeals, which hears appeals
from the immigration court, are under extraordinary pressure to resolve cases. At the time of Judge Walker's
testimony in April 2006, each immigration judge, he noted, had to dispose of 1,400 cases a year, or more than
five each business day to stay current with his docket. [FN17] Similarly, even with streamlining so that disposi-
tions can be made by a single judge, each BIA member, Judge *7 Walker reported, had to dispose of about
eighty cases per week. [FN18] The burdens on immigration officials are extraordinary and the challenges for
any judge, however conscientious, to dispose of all these cases with due care are overwhelming. Judge Walker
observed in testimony before the Senate Judiciary Committee: “I fail to see how Immigration Judges can be ex-
pected to make thorough and competent findings of fact and conclusions of law under these circumstances.”
[FN19] I know that immigration judges and the BIA are optimistic that various recent reforms, noted later, once
fully implemented, will alleviate some of these problems. For their sake and for the sake of the immigrant popu-
lation who seek the benefit of a fully deliberative adjudicatory system, we can only hope so.

As an appellate judge, immigration cases tend to come before me in a legally circumscribed context. A
judge's role is to review the administrative record and decision; the Court is largely constrained to defer to the
agency's ruling, absent legal error or lack of substantial evidence supporting the decision. [FN20] What record is
made by the immigrant, therefore, and what legal points are preserved for review in the record are critical to the
outcome, especially where the alien has the burden of coming forward with evidence and the burden of proof of
entitlement to status or relief. [FN21] Even if a judge would have ruled differently in the first instance, he or she
has no authority to do so. Thus, quality legal representation in gathering and presenting evidence in a hearing
context and the skill in advocacy as to any legal issues and their preservation for appeal can make all the differ-
ence between the right to remain here and being deported. It also means that getting effective counseling before,
not after, petitioning for relief or getting immersed in proceedings provides the best chance for fleshing out the
merits of the case, avoiding false or prejudicial filings, and securing lawful status or appropriate relief.

A snapshot offers some perspective about the challenge the legal profession faces in immigrant representa-
tion. The United States Immigration and Customs Enforcement Service removed 186,000 persons in fiscal year
2006. [FN22] One out of three asylum seekers do not have counsel in asylum interviews conducted by asylum
officers. [FN23] U.S. Immigration and Customs Enforcement detained more than 200,000 persons, [FN24] in-
cluding 4,700 unaccompanied children. [FN25] Only about *8 10% of detainees secured legal counsel. [FN26]
In 2005, immigration courts handled almost 369,000 cases, about 33,000 in immigration courts within the
Second Circuit. [FN27] Approximately 35% were represented. [FN28] Twelve percent of Immigration Judge de-
cisions were appealed to the BIA, with approximately 69% securing counseled representation. [FN29] In the
Second Circuit, approximately 44% of the BIA decisions were appealed. [FN30] Of those cases on appeal in the
Second Circuit, 78% were counseled and the rest were handled pro se. [FN31] Historically, about 9 of counseled
cases were reversed, vacated, and/or remanded in whole or part, while only 2% of pro se cases were. [FN32]

Numbers alone cannot capture the human drama on display in the immigration process. All immigrants,
whether or not refugees or asylum seekers, are largely strangers to our language, our culture, and our laws-- cer-
tainly the complicated maze of immigration laws. Especially for those fleeing from persecution, however, their
first encounters with immigration authorities may be difficult Experience has led them to be distrustful and fear-
ful of government. Having lived life in the shadows in their native lands, they enter this country afraid and often
are easy prey for unscrupulous parties. Not knowing where to turn, anecdotal evidence suggests that they often
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depend on notarios and travel agents--persons who generally share the language and culture--for advice as to
how to secure legal entry. And anecdotal evidence suggests that not all notarios and travel agents are competent
or honest; travel agents often refer the immigrants to persons with whom they have relationships, but who are
not licensed to practice law. These unauthorized practitioners, sometimes known misleadingly as “notarios,”
charge immigrants for their services in filing documents and preparing applicants for relief and benefits, but of-
ten lead the immigrants astray with incorrect information and terrible advice with lasting, damaging con-
sequences that can fatally prejudice what otherwise would be a proper claim to entry. [FN33] The *9 immigrants
are also referred to licensed lawyers, too many of whom render inadequate and incompetent service. These attor-
neys do not even meet with their clients to ascertain all the relevant facts and supporting evidence or prepare
them for their hearings; these are “stall” lawyers who hover around the immigrant community, taking dollars
from vulnerable people with meager resources. [FN34] They undermine trust in the American legal system, with
damaging consequences for the immigrants' lives.

What is filed and what is said have enduring effects. Immigration judges will often make findings of adverse
credibility based on the disparity between the two. [FN35] Often times, the reviewing appellate judge, who is
constrained at the time the case comes before her, is left with the feeling that if only the immigrant had secured
adequate representation at the outset, the outcome might have been different. For the immigrant who is ulti-
mately deported, the consequences of faulty representation are devastating. Unlike a person in the United States
who can sue a lawyer for malpractice, or file a bar complaint, a deported immigrant is unlikely to pursue such
recourse because of financial, geographic, or other constraints.

Legal representation could be useful at a variety of stages. Consider the asylum seeker. At the point of entry,
an asylum seeker might face expedited removal without a hearing, unless she expresses a fear of returning to her
home country or asks for political asylum. [FN36] But she may be unfamiliar with this requirement and its im-
portance. If the asylum seeker expresses a credible fear and is given an interview, some form of counseling,
even if not full representation in every instance, could be very helpful. For those asylum seekers who apply for
asylum after entering the United States through an affirmative application process, legal representation at the
asylum interview in preparing the application itself often is critical--incomplete information then provided could
later figure prominently in an Immigration Judge's credibility findings. [FN37]

Proceedings before the immigration judge are fact-intensive. An immigrant often has limited fluency with
the English language, and the immigration judge *10 must work with a translator in the effort to understand the
immigrant's case; [FN38] frequently, because of the language difficulty, the judge must ask the immigrant the
same question repeatedly in order to be secure about his or her complete answer. An immigrant who appears pro
se or does not have the benefit of adequate counsel will be at a disadvantage in such proceedings.

And there are a sizeable number of immigrants, who are legal permanent residents, with criminal convictions
(large and small), who are placed in removal proceedings following the completion of their criminal sentences
(sometimes long after a conviction). It is a gross understatement that their futures are very much affected by
whether they can secure quality legal assistance. Asylum seekers and others who are detained in jails may con-
front special challenges; as Human Rights First documented in its report In Liberty's Shadow, in some areas in
which a facility is located there are few locally-based lawyers to provide legal representation, such that attorneys
from other jurisdictions have to travel lengthy distances. [FN39]

As an appellate judge, I observe that the quality of representation varies widely. There are, of course, many
lawyers in the immigration bar who serve their clients well, who submit briefs that reflect considerable thinking;
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they deserve our praise and appreciation. But too many of the briefs that I see are barely competent, often boiler-
plate submissions. John R.B. Palmer, a superb staff attorney with the Second Circuit, undertook a study with
coauthors Stephen Yale-Loehr and Elizabeth Cronin, and determined that ten law offices (most with just one at-
torney) had 34.87% of the petitions for review pending in the Second Circuit on April 21, 2005, and that the
total for the top 20 offices was 46.54%. [FN40] What is particularly striking is that several of these small law
firms (generally, solo practitioners or firms consisting of just two or three attorneys) each had more than 100
cases pending for review. [FN41] One cannot help but feel that at some point the quality of representation suf-
fers under the volume of cases.

III. ONGOING EFFORTS TO MEET LEGAL NEEDS

The immigrant's plight would be even more dire were it not for efforts of various organizations and law
firms which have provided pro bono assistance. Various approaches abound. What follows is hardly an exhaust-
ive survey, but a description of what is happening mostly in the area of the Second Circuit, and then some ex-
amples of activity. With apologies, I cannot for reasons of space *11 note all of the valuable programs under-
way. My focus here is on immigrants as they face the hurdles to securing legal status that confront immigrants
upon entry to this country. The legal profession has much that it can do to support immigrants once they are
settled in their communities, as the work of such organizations as Sanctuary for Families and New York Law-
yers for the Public Interest attest. [FN42]

A. NONPROFIT ORGANIZATIONS

As to efforts to provide immigrants with assistance in securing legal assistance, a wide variety of organiza-
tions have been involved, including Human Rights First, the Legal Aid Society, the International Senior Law-
yers Project, and Catholic Legal Immigration Network (CLINIC). [FN43] Some non-profits provide direct in-
house representation (though a decline in funding has led to a decline in such activity); some organizations offer
legal aid by recruiting, training, and supporting pro bono lawyers; and a few organizations do both. By a way of
example, Human Rights First, as Eleanor Acer has written, has used two models of pro bono representation-
-national representation and individual pro bono refugee representation. [FN44]

The national representation model involves the coordinated response to a national representation challenge,
such as when 2000 Haitian asylum seekers were detained in facilities across the country. In that circumstance,
Arthur Helton, then with Human Rights First's predecessor, The Lawyer's Committee for Human Rights, and
colleagues created a plan to recruit and train 2,000 volunteer lawyers in 20 states, with the support of the Amer-
ican Immigration Lawyers Association (AILA) and the American Bar Association (ABA). [FN45] In the direct
representation approach, organizations such as the Legal Aid Society and Human Rights First also provide
counseled representation to asylum seekers at various stages: Some are awaiting non-adversarial interviews; oth-
ers are before an Immigration Court Judge; still others are on appeal. An innovative example of the delivery of
legal aid is the Immigration Representation Project (IRP), which seeks to help meet the needs of detainees and
non-detained immigrants. In cases in which there is a plausible claim, immigration judges and service organiza-
tions *12 refer non-detained, unrepresented immigrants to screening sessions at which attorneys provided by
four participating non-profit agencies interview referred clients. Income-eligible clients with viable claims are
referred to one of the participating agencies or to pro bono attorneys for representation. [FN46] In my own
Second Circuit, Human Rights First, Catholic Charities, and the Legal Aid Society are especially active particip-
ating agencies, with funding provided by the New York Community Trust.
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An important component of both the national and direct representation approaches has been the recruitment,
training, and supervision of pro bono attorneys in solo offices or general practice firms and by such organiza-
tions as Sanctuary for Families, The City Bar Justice Center, and Human Rights First. [FN47] For instance, Hu-
man Rights First offers training seminars featuring immigration judges, asylum officers, and its own staff; case
support including case law and memos covering asylum law regulations and procedures; consultations with staff
lawyers about strategies and procedures; review of all submissions by staff lawyers; referrals to country experts
and medical experts; and access to Probono.net and its on-line library of sample asylum submissions and relev-
ant case law. Other nonprofits, such as the ACLU Immigrants' Rights Project, focus more on declaratory judg-
ment, injunctive proceedings, and class action impact litigation as well as public education. [FN48] The Nation-
al Center for Refugee and Immigrant Children provides pro bono legal and social services to unaccompanied
children released from detention in the United States, not through direct representation, but by matching children
with pro bono providers. [FN49]

In the context of criminal representation, the New York State Defenders Association sponsors the Immigrant
Defense Project, which

trains the criminal defense and immigration bars in New York and across the country on the impact
of criminal dispositions on their clients' immigration status; produces legal resource materials to enable
criminal defense attorneys to provide accurate advice to their immigrant clients; and serves as an ongoing
*13 resource for criminal defense attorneys, other criminal justice advocates, and immigration advocates,
including through consultation on individual cases. [FN50]

B. BAR ASSOCIATIONS

The American Bar Association (ABA) has been very active, through its Commission on Immigration, in fo-
cusing on issues of expanding representation.

The Commission advocates for statutory and regulatory modifications in law and governmental prac-
tice consistent with ABA policy; provides continuing education to the legal community, judges, and the
public about relevant legal and policy issues; and develops and assists the operation of pro bono programs
that encourage volunteer lawyers to provide high quality representation for immigrants, with a special em-
phasis on the needs of the most vulnerable immigrant and refugee populations, including unaccompanied
immigrant children. [FN51]

Over the years, the ABA has assumed a leadership role in helping to fund and create pro bono representation
projects. A promising effort is the recently announced ABA project, which seeks to promote due process and ac-
cess to justice for immigrants and asylum seekers, through the provision of high quality pro bono legal services
for those in immigration proceedings before the San Diego immigration court and in subsequent appeals as
needed. The project is a unique collaborative endeavor involving several entities of the American Bar Associ-
ation (ABA), the Hebrew Immigrant Aid Society (HIAS), Georgetown University Law Center, the private bar,
the Department of Justice Executive Office for Immigration Review (EOIR), and the federal courts. The
project's focus is on serving both detained and non-detained individuals, seeking asylum, Convention Against
Torture (CAT) relief, withholding of removal, and other forms of relief. A study will be undertaken during the
first two years of the project's activities to assess its impact on the immigration court and appellate process.
Judge Margaret McKeown of the U.S. Court of Appeals for the Ninth Circuit has been a leader of this project,
which could serve as a prototype for other parts of the country.
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The American Immigration Lawyers Association (AILA) is the national association of 10,200 immigration
lawyers established “to promote justice, advocate for fair and reasonable immigration law and policy, advance
the quality of immigration and nationality law and practice, and enhance the professional *14 development of its
members.” [FN52] Among its stated goals are to “[i]ncrease member participation in advocacy before Congress,
the Judiciary, Federal Agencies, and the media, for immigration-related interests of [their] clients and society”;
to “[p]romote and support delivery of competent, ethical, and lawful immigration services by lawyers, author-
ized accredited representatives, and pro bono programs”; and to “[e]ncourage and facilitate member participa-
tion in, and support for, pro bono services and programs.” [FN53] Among the ways it seeks to stimulate pro
bono efforts, AILA has recently created the position of pro bono coordinator to work with its membership, a de-
velopment that holds the promise of a broadening of services to the immigrant poor. It also bestows awards and
provides recognition through coverage in its magazine, Immigration Law Today. A recent issue focused on the
pro bono work of Cyrus Mehta, currently secretary of the NYC Bar. [FN54] The American Immigration Law
Foundation, affiliated with AILA, created the Legal Action Center to promote fundamental fairness for immig-
rants, their families, and their employers. Staffed by experienced immigration practitioners and litigators, it con-
ducts impact litigation, files merits and amicus briefs in the federal courts and before administrative agencies,
and provides technical assistance and support to lawyers litigating immigration issues. [FN55]

An example of an active local bar is the New York City Bar, which apart from its own nationally respected
pro bono program in which law firms agree to provide such legal assistance, has a vigorous immigration and na-
tionality committee. [FN56] I note the Committee's instructive symposium on deportation without representation
organized by the Committee; the Immigrant Women and Children Project, which seeks to recruit and train vo-
lunteer lawyers to help victims of domestic violence free themselves from their abusers and attain legal status;
and the Refugee Assistance Project, which recruits and trains volunteer lawyers to represent asylum seekers
(finding pro bono representation, supervising that representation, assisting immigrants with filings, mock inter-
views, and the like). My understanding is that the City Bar also accepts two cases per month as referrals from
the Immigration Representation Project. Through the Fragomen fellowship program, the law firm of Fragomen,
Del Rey, Bernsen & Loewy is lending a Fragomen attorney to the City Bar Justice Center for six months to a
year (and paying salary). NYC Bar executive director Barbara Opotowsky and *15 Maria Imperial of the City
Bar Justice Center inform me that this is the first time that they know of that an immigration law firm has ear-
marked support specifically for providing immigration legal services to those who cannot afford such services.
The Fellow program provides an innovative way for a law firm to demonstrate its pro bono commitment.

There are other City Bar initiatives such as the naturalization clinic which provides free legal assistance in
completing naturalization forms; monitoring of immigration courts; exploring ways legislatively to allow young
people to secure legal status; and examining how immigrant criminal defendants who are considering taking
pleas can be made aware of the consequences of accepting such pleas on their immigration status. The New
York City Bar has been very helpful to my Court in helping to secure counsel in cases where the attorney at re-
cord failed to provide adequate counsel.

C. LAW FIRMS

Over the last several years, partly in response to the Pro Bono Institute's Law Firm Pro Bono Challenge and
other projects of the ABA Center for Pro Bono [FN57] and Sections of Litigation and Senior Lawyers, [FN58]
large law firms have devoted more resources to pro bono cases, including immigration (largely asylum) cases. It
is estimated that more than 200 large law firms have volunteered to represent asylum applicants. [FN59] For in-
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stance, White & Case has handled many asylum cases for Human Rights First and has figured importantly in
matters having to do with unaccompanied minors. To offer another example, lawyers at Latham & Watkins,
through coordinated efforts in ten of its U.S. offices, have represented more than 40 individual children in vari-
ous immigration proceedings. [FN60] At Fried Frank, yet another prominent exemplar, Robert Juceam has
spearheaded efforts to secure legal representation for immigrants for more than twenty years, including Haitian
immigrants fleeing the Cedras regime.

D. GOVERNMENT

Since 2003, the U.S. Department of Justice Executive Office for Immigration Review (EOIR) has carried out
the Legal Orientation Program (LOP) to improve judicial efficiency and assist all parties in detained removal
proceedings-- detained aliens, the immigration court, Immigration and Customs Enforcement *16 (ICE) and the
detention facility. Through the LOP, representatives from nonprofit organizations explain immigration court
procedures along with other basic legal information to large groups of detained individuals. The orientations
generally have three parts: (1) the “[i]nteractive group orientation, which is open to general questions”; (2) the
“[i]ndividual orientation, where non-represented individuals can briefly discuss their cases with experienced
presenters”; and 3) the “[r]eferral/self-help component, where those with potential relief, or those who wish to
voluntarily depart the country or request removal are referred to pro bono counsel or provided self-help legal
materials and training through group workshops, where appropriate.” [FN61] In 2005, over 20,000 detainees
were served by the LOP, or roughly 20 percent of all ICE detainees who appeared before EOIR immigration
courts. [FN62]

In January of 2001, EOIR's Pro Bono Program, with the BIA Clerk's Office, implemented the Board of Im-
migration Appeals (BIA) Pro Bono Project (the “Project”) to increase pro bono representation for individuals
detained by the U.S. Immigration and Customs Enforcement (ICE) with immigration cases under appeal. The
Project was developed by EOIR and several non-governmental organizations, including the Catholic Legal Im-
migration Network, Inc., the Capital Area Immigrants' Rights Coalition, the National Immigration Project of the
National Lawyers Guild, and the American Immigration Law Foundation. [FN63] Since its start, the Project has
“secur[ed] pro bono counsel for close to 400 detainees around the country--individuals who would not have oth-
erwise been represented by counsel.” [FN64] As I noted earlier, many immigrants in removal proceedings are
without resources such that they have no choice but to appear before the immigration courts and the BIA without
legal representation. Agencies that provide legal services to immigrants normally face great obstacles in identi-
fying, locating, and communicating with detained and unrepresented individuals in time to write and file an ap-
peal brief. Under the Project, EOIR assists in identifying certain cases based upon criteria determined by the
partnering volunteer groups. Once cases are identified and reviewed, their summaries are then distributed via e-
mail to pro bono representatives across the United States. Volunteers who accept a case under the Project re-
ceive a copy of *17 the file, as well as additional time to file the appeal brief.

Through new pro bono outreach programs, “[t]he Legal Access Program is working with national non-profit
agencies and the Division for Unaccompanied Children's Services at the Office of Refugee Resettlement to im-
prove legal services for these [detained] children,” who are unaccompanied by a family member or legal guardi-
an. [FN65]

The Model Hearing Program is an “educational program developed by the Pro Bono Program to improve the
quality of advocacy before the court, as well as increase levels of pro bono representation. Model Hearings con-
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sist of small-scale ‘mock’ trial training sessions held in the immigration court and presented by volunteer im-
migration judges. The training sessions, carried out in cooperation with partnering bar associations and/or pro
bono agencies, provide practical ... immigration court training to small groups of attorneys/law students with an
emphasis on practice, procedure and advocacy skills. Participants receive training materials and CLE credit, and
commit to a minimal level of pro bono representation throughout the year.” [FN66]

Also involved in immigration issues is the Department of Justice Office of Special Counsel for Immigration-Re-
lated Unfair Employment Practices in the Civil Rights Division. This office seeks to protect US citizens and
work authorized immigrants against employment discrimination based on citizenship, immigration status, or na-
tional origin. Individuals may file charges with the office and, if successful, secure injunctive relief, be awarded
back pay and reinstatement, and secure other relief. The office conducts outreach workshops for immigrants and
employers, awards grants for orientation programs as to the IRCA laws' requirements, operates a worldwide web
information and materials page, and has signed memoranda of understanding with various state and local human
rights agencies to promote awareness of the office and the rights it seeks to protect. [FN67]

E. LAW SCHOOL CLINICS

Law school clinics afford students the opportunity to represent immigrants and asylum seekers. [FN68] In
my own Second Circuit, several law schools offer such programs. Many have formal mentoring programs with
the immigration bar. *18 Although such clinics are limited in the number of cases they can assume, they provide
an invaluable service not just in terms of needed representation, but also by demonstrating to students how im-
portant and dynamic the field of immigration law can be. In this way, they help to add new generations of well-
trained immigration attorneys. More broadly, the ABA Center for Pro Bono has teamed with the American As-
sociation of Law Schools to publish the Directory of Law School Public Interest and Pro Bono Programs to fa-
cilitate the exchange of program models and educational materials among those providing direct representation
to immigrants. [FN69]

F. ADVOCACY/THINK TANK/POLICY

In addition to providing direct legal representation, some organizations, such the New York Immigration Co-
alition concentrate on policy analysis and advocacy, civic participation, voter education and training, and leader-
ship development. [FN70] Nationally, the Migration Policy Institute is an independent, non-partisan think-tank
in Washington, D.C. which analyzes migration and refugee policies. [FN71] The Institute for the Study of Inter-
national Migration at Georgetown University undertakes studies of immigration, and its director of law and
policy studies, Andrew Schoenholtz, has explored the state of asylum representation. [FN72] The Vera Institute
of Justice conducts studies and projects, including monitoring, analyzing, and providing technical assistance to
EOIR's Legal Orientation Program. [FN73]

G. GOVERNMENTAL LAWYER PRO BONO

Many departments and agencies of the federal and state governments have sought to encourage government-
al lawyers (more than 80,000 in federal and state governments) to undertake pro bono activities, and over the
last fifteen years there have been important strides in eliminating the obstacles to their lawyers meeting their pro
bono moral obligations. Certainly, the conflict of interest problem is a real one for those lawyers who are in-
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volved, for example, in law enforcement as it relates to immigration. Thinking about how to draw upon *19 gov-
ernment and military lawyers in counseling aliens as to the consequences of their status on such matters as em-
ployment eligibility, housing, flood relief, and matrimonial status has been a focus of the Government and Pub-
lic Sector Lawyers Division of the ABA and its Center for Pro Bono. [FN74]

H. INSIDE CORPORATE COUNSEL

The American Corporate Counsel Association, in conjunction with the Pro Bono Institute, has developed a
nationwide program and website to promote pro bono activities, generally by in-house lawyers. [FN75] One not-
able success in the immigration area has been a project, launched in 2001, in which Seattle-based Microsoft
funds and partners inside counsel with local advocacy groups and private law firms in providing “know your
rights” presentations to immigrant detainees and, in selected cases, fostering direct representation of immigrants.
[FN76]

I. MEDIA

The media have played a constructive role in encouraging pro bono work. For instance, the American Law-
yer not long ago published an issue that was dedicated in large measure to describing the work of a variety of
law firms undertaking asylum cases. [FN77] And, as I noted earlier, Immigration Law Today, the magazine of
AILA, has a column devoted to pro bono efforts, spotlighting the work of individuals and organizations. [FN78]
For many years, the New York Law Journal published a monthly column, “Pro Bono Digest” by William J.
Dean, Executive Director of Volunteers of Legal Service, which celebrated the work of pro bono providers and
the need for expanded activity. [FN79] Daily reporting in the New York Law Journal by such reporters as Mark
Hamblett of particular cases is first rate and gives the legal community a sense of developing immigration law.
[FN80] More generally, reporting on the immigrant's legal plight, as exemplified by the sophisticated stories of
Nina Bernstein and Julia Preston in The New York Times, *20 puts a spotlight increasing wider public under-
standing of the issues. [FN81]

IV. STEPS TOWARDS MEETING THE LARGELY UNMET NEED: WHAT THE LEGAL PROFESSION
CAN DO

All of these and other significant efforts notwithstanding, the sheer number of immigrants in need of com-
petent legal representation is so large as to suggest that the legal profession must do more both to improve the
quality of paid counseled representation and to expand pro bono assistance. Keep in mind that 65% of aliens
whose cases were completed in immigration courts during FY 2005 were unrepresented. [FN82] Although
this statistic suggests the magnitude of the challenge, the excellent work already underway should inspire us to
think that the legal profession has the capacity to expand and deepen its commitment to the immigrant popula-
tion.

There are proposals calling for legislation to provide government funded legal representation. Even before
the immigration caseload explosion hit, some legislators were sufficiently concerned about unrepresented im-
migrants to advance legislative solutions. In 1999, Senator Daniel Patrick Moynihan proposed a mandated coun-
sel pilot project in three Immigration and Naturalization Service districts, arguing that asylum seekers should
have the right to representation in removal provisions and that such provisions would be cost effective by obvi-
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ating the need for frequent continuances for asylum seekers who search for pro bono legal support. [FN83] Sen-
ator Diane Feinstein proposed legislation mandating legal representation for unaccompanied children in immig-
ration proceedings, reasoning that youngsters should not be expected to navigate the immigration process.
[FN84] As a sitting judge, it is not appropriate for me to assess such legislative proposals requiring counsel, oth-
er than to note their existence and to leave to you their consideration. My focus, rather, is on steps the legal pro-
fession itself can undertake toward meeting the need, here and now. And in making these recommendations, I
stand on the shoulders of those whose daily commitment to the work is essential to continuing success, and
whose suggestions have refined my own thinking.

First, competent legal assistance should be available at the earliest stages of an immigrant's entry into this
country. As I noted earlier, those who have adequate legal assistance fare much better than those who do not.
When immigrants fall *21 prey to travel agents, notarios, and those lawyers who do not serve them well, their
fates are all but sealed.

Second, a mix of approaches to provide adequate legal assistance should be employed. In the absence of
government funded direct legal support, there is much that can be done pro bono by law firms and nonprofit or-
ganizations. As Donald Kerwin has suggested, it would be desirable if there could be routine legal screening of
unrepresented immigrants in removal proceedings by a qualified and impartial attorney or a BIA-accredited rep-
resentative. [FN85] Worth considering is whether such screening should be provided even earlier, such as when
individuals apply affirmatively for asylum. As Mr. Kerwin also noted, it would be useful if there were a system
of referral for representation of noncitizens with plausible claims of relief, as determined by that screening.
[FN86] And any system should provide for training and support for the lawyers and BIA-accredited representat-
ives. I have already described a variety of efforts that support direct legal representation such as the Immigration
Representation Project and the EOIR funded legal orientation/rights counseling programs whereby incoming
noncitizens in a detention facility are educated about the law and the removal process. These and other programs
should be encouraged.

Third, a central component of any plan for improved representation is the infusion of more competent paid
counsel from the immigration bar, as well as pro bono counsel from the immigration bar and law firms.

A. IMMIGRATION BAR

Regarding paid counsel, we might start with finding ways to engage more fully the many competent immig-
ration lawyers who focus mostly on business immigration practice, to take on cases in the area of asylum, re-
moval, and family based immigration. If they would accept even a few more cases in these areas, they could as-
sume leadership roles in encouraging others and helping to meet the need.

Regarding those paid lawyers who have failed in their responsibilities to provide competent service, John
Palmer proposed to me the idea that an enterprising lawyer or firm consider tracking down deported aliens or
aliens who have lost their cases and not yet been deported and pursue malpractice suits. [FN87]

B. LARGE LAW FIRMS

Large law firms have much to contribute as well. When senior partners send the signal to the firm of their
support for pro bono, the work happens. Yet, the Pro *22 Bono Institute at Georgetown University, under the
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leadership of a pro bono pioneer, Esther Lardent, has produced data indicating that less than fifty percent of law-
yers undertake pro bono work in a given year. [FN88] And Ms. Lardent recently warned of a flattening out of
such activities by AmLaw's 200 largest firms. [FN89]

Skeptics may scoff at the vision of lawyers doing more to serve the public good. And those who focus on the
economics of law firm practice will no doubt point to countervailing forces that militate against providing ser-
vices at little or no fees: the pressure to log more billable hours to support the extraordinary growth in firm size
and to keep pace with rising costs, and the burgeoning of paid legal work as more firms recently seem to be en-
gaged near capacity.

But a Governance Institute study of a group of lawyers, which I directed a dozen years ago, produced, after
four years of intensive work, evidence dispelling myths about the economics of firm practice and offering reason
to hope that large law firms with 100 or more lawyers are in a position to allocate more resources to pro bono
activities. [FN90] Not only do lawyers have a moral obligation to represent the financially needy, which in itself
justifies expanded pro bono work, the self-interest of the law firm supports greater attention to pro bono activity.

Given the pressures of everyday practice, appeals to moral principle may not be enough to move firms to
more vigorous action. Our study shows that it is possible to do well financially and fulfill responsibilities to the
wider community. Pro bono activity is positively related to firm performance: the larger the firm and the greater
its gross revenue, the more willing it is to encourage or permit pro bono activity. [FN91] The conventional wis-
dom that pro bono involves a financial sacrifice to the firm fails to measure the reality and benefits of such
activity. Even in the limited circumstances when a law firm operates at near capacity, committed lawyers can al-
most always expand their day for pro bono work. A firm that encourages such work will have a competitive ad-
vantage in the recruitment and retention of lawyers who are interested in serving the wider community and ob-
taining, earlier than otherwise, the opportunity for case leadership and client interaction. Thus, professional re-
sponsibility and self-interest are not opposing goals, but rather complementary ones.

Pro bono work can improve lawyering in various respects. By dealing with a broader cross-section of the
community, the lawyer becomes more attentive to the attitudes and values of the entire community. Such work
can sharpen the lawyer's ability to manage a team effort, select a jury, interrogate a witness, *23 negotiate a
transaction, or interview a prospective client. Young lawyers will mature more rapidly through community ser-
vice than they will in the structured setting of most law firms. With respect to immigration, pro bono work
broadens and deepens a young lawyer, offering an opportunity to represent clients directly, appear in court, and
write briefs. [FN92]

Pro bono work can also raise lawyer morale. Life in a large law firm has its own stresses: the acute concern
with billable hours, administrative burdens, threats to collegiality, and the decline of client loyalty. Community
service can provide a safety valve against these pressures, and the constructive engagement that lawyers often
miss. By infusing professional life with more immediacy and larger public purposes, and with a sense of renew-
al, community service increases personal satisfaction that can energize the other more mundane aspects of
everyday practice. Why should a lawyer working long hours do pro bono work for immigrants? Ask any attor-
ney who has experienced the rewards of assisting an immigrant, of making a difference not just in the life of that
immigrant, but also in the lives of the immigrant's family.

Professional responsibility and self-interest reinforce the same conclusion: The law firm and the public good
are inextricably linked, and each can draw strength from the other in ways that nourish both. At stake is nothing
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more or less than the access to justice for those who come into contact with the American legal system. Given
the wide disparity in legal services between the haves and the have-nots, the active engagement of law firms is
critical if the gap is to be narrowed. And by the active engagement of law firms, I mean involvement at all
levels, that is, senior lawyers supervising associates in collaborative effort.

C. SENIOR LAWYERS AND RETIREES

As the ranks of senior lawyers grow, many have to leave partnerships or want to leave the full time active
practice of paid representation, yet stay involved in legal issues on a reduced schedule. For these lawyers, im-
migration and nationality law could provide important and satisfying work. Most state and local bars have begun
senior lawyer projects to recruit and train lawyers to undertake pro bono work in fields in which they did not
practice. Immigration needs lawyers for counseling, administrative filings and appeals, preparing regulatory pro-
posal comments, drafting materials and presenting them in public education settings, and promoting funding of
direct representation projects--in short, functions that could benefit from the broad, seasoned skills of the mature
lawyer. This “Second Season of Service Initiative” has broad ABA support from its elected leadership, its Senior
Lawyers Division, and groups it has promoted such *24 as ISLIP. [FN93] What next? Those who promote pro
bono efforts in bars and non-profits might consider deepening efforts to recruit senior lawyers in organization,
law reform, and direct representation roles. Moreover, innovative ways to effect delivery of legal services to the
poor and those of limited means need to be tested, promoted, and funded. Senior lawyers are well equipped to
bring their career experience to bear on such initiatives and to find a way to eliminate the duplication in effort
and cost for basic services to those who do direct delivery. A concrete challenge is how to coordinate, organize,
and consolidate the materials on the 500 websites that offer legal services resources to ensure that they are read-
ily available to the pro bono community.

D. BAR ASSOCIATIONS

The continued work of organizations such as the American Bar Association, the American Immigration
Lawyers Association, and local bar associations is critical. Bar associations set the tone of legal practice. They
can spur an intensified effort in the immigration area through their support for pro bono assistance programs, by
publicly recognizing the activities of firms and individuals in private practice, and through the creation of task
forces concerned more broadly about immigration policy. Worthy of endorsement is the American Bar Associ-
ation Commission on Immigration's call for a partnership of the ABA and AILA, along with local bars and
AILA chapters, with the EOIR to establish legal information centers in all facilities where immigration matters
are processed or adjudicated. Such centers could make it possible for immigration applicants to secure prelimin-
ary advice from counsel, and where feasible, limited legal assistance for extended representation. [FN94] These
bar organizations might also collaborate and examine how best to address the problem of substandard legal rep-
resentation. Perhaps local bars could undertake pilot projects which seek to explore workable collaborative
activity.

E. CLE PROGRAMS

Continuing legal education programs on immigration can not only educate lawyers on the subject, but also
tap into a pool of attorneys who might be willing to provide pro bono assistance with additional training and
support.
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F. LAW SCHOOLS

The ongoing efforts of law school clinics are valuable as well, not simply because they provide services to
the indigent immigrant, but also because they *25 sensitize law students to problems about which they should be
concerned once they enter the profession upon graduation. Apart from clinical programs, law students would
also benefit from expanded lecture and seminar opportunities focusing on immigration.

G. NONPROFITS AND FOUNDATIONS

It is an understatement to say that without the engagement of nonprofit organizations, the plight of the im-
migrant in need of legal assistance would be much worse. The immigration work of these organizations is essen-
tial in providing direct representation and in offering needed support to pro bono attorneys, and I very much
commend the work that they do in the area of immigration representation. They depend upon the support of
foundations and other individual sources of charitable giving. More than ever, foundation assistance for immig-
ration work is necessary if the various nonprofits involved are to battle high costs that threaten to result in cut-
backs in services. More funding for immigration programs could provide expanded opportunities for legal rep-
resentation and different approaches to the delivery of services. With more funding, additional skilled immigra-
tion lawyers could be employed, not only to provide direct legal assistance to immigrants, but also to train law-
yers in firms who are interested in pro bono practice. Lawyers not trained in immigration law are at a disadvant-
age in providing meaningful representation when they do not have access to attorneys who have a detailed un-
derstanding of this body of law. With more funding, storefront, drop-in legal centers could be established in the
immigrant communities themselves. One could imagine a storefront legal assistance office which consisted of a
mix of full-time lawyers and attorneys willing to give part-time pro bono assistance. Immigrants could learn of
such facilities, not just through word of mouth, but also through advertisements in newspapers in the immig-
rants' native languages and advertisements posted in community and business establishments. Physically integ-
rated in those communities, such centers could provide alternatives to immigrants who find themselves without
direction and who are too often prey to unscrupulous individuals. Foundations could also work with nonprofit
organizations and bar associations to develop widely accessible, easy to use legal resources that provide immig-
rants with information on the asylum application process. Those materials, available on the web, could be trans-
lated into several languages. Foundations might also support the development of phone information lines,
whereby immigrants could call and speak to trained immigration lawyers and, where possible, immigration law-
yers who are fluent in the immigrant's language.

H. CORPORATE-NON-PROFIT-LAW FIRM PARTNERSHIPS

As I noted earlier, a promising development was the founding of a unique pro bono partnership to assist im-
migrants, funded by the Microsoft Corporation, *26 bringing together local Seattle law firms, in-house corporate
counsel of Microsoft Corporation, and a newly founded public service non-profit, the Volunteer Advocates for
Immigrant Justice (VAIJ). The program was the outgrowth of initiatives through Association of Corporate
Counsel, the American Bar Association, and the Pro Bono Institute. Robert Juceam informs me that of 500 im-
migrants, i.e., the number routinely detained in the State of Washington, less than 20% had any legal representa-
tion. [FN95] As of mid-2006, VAIJ has recruited more than 100 volunteers with whom it had placed 70 cases,
and it has provided screening for over 450 detained individuals, including 21 children. [FN96] This partnership
model is worthy of study and replication in other parts of the country.
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I. IMMIGRATION AUTHORITIES

My focus in this lecture is not the workings of the governmental institutions involved in the resolution of im-
migration cases. I do note, however, that the Attorney General ordered a “comprehensive review” on January 9,
2006 of the immigration courts and the Board of Immigration Appeals in response to concerns that the system
was not functioning fairly and effectively, [FN97] and that following this examination, the Department of
Justice announced on August 9 of that year a number of measures to enhance the performance of the Immigra-
tion Courts and the Board of Immigration Appeals. [FN98] Those steps include: periodic performance evalu-
ations of each immigration judge and member of the BIA and a new code of conduct for these officials; immig-
ration law examinations for IJA and BIA members; Executive Office of Immigration Review consideration and,
where appropriate, drafting of proposed new rules and revisions to existing rules to increase the authority of Im-
migration Judges and the BIA to sanction litigants and counsel for defined categories of gross misconduct; De-
partment of Justice (DOJ) requests for budget increases starting in FY 2008 to hire more Immigration Judges
and more staff attorneys to support the Board; the addition of four members to the BIA; adjustments to the BIA
streamlining practices, including the increased use of one-member written opinions to address poor or intemper-
ate immigration judge decisions and the issuance of more precedential opinions, especially in a small class of
complex cases; and a DOJ commitment to improve *27 the screening, hiring, and certification of interpreters.
[FN99]

For now, I offer a few thoughts on what immigration officials can do to encourage more effective lawyering.
As to counseled representation, the Executive Office for Immigration Review should continue to use its author-
ity to discipline lawyers for unprofessional conduct and to publicize those actions. As to pro bono activities, the
Executive Office of Immigration Review should be supported such that it can expand its pro bono office, legal
orientation presentations, and pro bono representation project at the BIA. There is much merit to the recom-
mendation of the U.S. Commission on International Religious Freedom that legal orientation programs be ex-
panded nationwide. [FN100] As part of its August 2006 package of measures to improve the immigration sys-
tem, the Department announced that the Director of EOIR will consider forming a committee to manage the ex-
pansion of its sponsored pro bono program, with such committee being comprised of immigration judges, BIA
representatives, other EOIR personnel, representatives of the Department of Homeland Security, the private im-
migration bar, and any other participants the Director deems necessary. [FN101] In addition to this welcome
step, I think there is much to be said for the proposals of Human Rights First that immigration judges and the
BIA should be encouraged to grant adjournments necessary to allow indigent immigrants to try to secure pro
bono assistance; that, following the model of the Arlington, Virginia immigration courts, the Department of
Justice and EOIR routinize throughout the country regular local meetings between local pro bono providers and
local liaison immigration judges; and that immigration authorities provide all pro se litigants with accessible in-
formation about the whole application process, including the right to appeal BIA decisions to federal appeals
courts. [FN102]

J. GOVERNMENT LAWYERS

Worthy of further consideration is how government lawyers might, in ways that do not present conflicts,
provide pro bono legal assistance to immigrants. For instance, there is value in assessing the role that such law-
yers could play in providing public education and in offering citizenship qualification training and counseling,
that is, in participating in fora other than immigration courts and appeals where the conflicts issue may render
service problematic. Despite great strides in removing the underbrush of objections to government lawyer pro
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bono, government lawyers in the United States are a largely untapped resource. This is especially so for many
state employed government lawyers for whom there may *28 be fewer circumstances where conflicts would be
an impediment to such activities.

K. POLICY WORK

Lawyers should also be involved in policy, in thinking about systemic approaches that might effectively ad-
dress the larger immigration issues. Their experience directly representing immigrants could assist policymakers
who seek to tackle broad questions of immigration reform. As to problems of representation in individual cases,
lawyers who have been involved in immigration could advise the legislative branch as to questions bearing upon
right to counsel in immigration cases. Lawyers also can play a role in educating the public and the media about
the immigration problem and responsible reforms. For instance, lawyers could work with government, founda-
tions, and the bar in developing programs for reporters who might cover and explain immigration issues to the
wider public.

L. MEDIA

The media can continue to play a useful part by educating the public as to the immigration issue and by
highlighting the work of those firms that have provided pro bono support, recognizing such contributions
through annual awards.

M. JUDICIARY

Last, but not least, there is a role for the judiciary, state and federal, in welcoming and promoting pro bono
services for immigrants and in encouraging quality paid representation. Efforts such as those under the auspices
of the Third Circuit, sponsoring recruitment sessions for lawyers interested in doing immigration work, should
be replicated. [FN103] Courts can host periodic meetings, bringing together immigration authorities, bar associ-
ations, immigration lawyers, nonprofits, and law firms to promote the recruitment, training, and recognition of
lawyers in immigration cases. Judges need to speak at bar association gatherings about the importance of secur-
ing able legal representation for immigrants, whether that representation be paid or pro bono. Perhaps courts
should consider creating an advisory committee of members of the bar focused on immigrant representation. The
recent creation by the Second Circuit of a committee of distinguished attorneys to handle court-referred griev-
ances against lawyers who are accused of misconduct will no doubt increase oversight of defective *29 immig-
rant counseling. [FN104] We should explore ways to recognize immigrant pro bono work in awards ceremonies
at the Courthouse and/or at circuit judicial conferences. As Robert Juceam has suggested, courts could sponsor
programs and exhibitions that explore the immigrant experience and the law. [FN105] More systematically,
Chief Judge Dennis Jacobs of the United States Court of Appeals for the Second Circuit has held meetings of
our judges and BIA officials in an effort to foster communication and understanding of the immigration caseload
challenges before us, and that dialogue should continue.

V. CONCLUSION

As I conclude, I am reminded of the words of John Adams, who in 1761 wrote of the lawyer's responsibility.
He asked:
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to what greater object, to what greater character, can we aspire as lawyers than to assist the helpless
and friendless in a worthy cause [?] I say there is none. To devote your skill and energy to the plight of
another, without the promise of a material reward for oneself, is what sets us apart as professionals.
[FN106]

Whether in fact immigrants can secure justice depends on all of us involved in the administration of justice,
most especially the bar. Continuing focused attention is in order. I hope that we might come together periodic-
ally to assess the progress we have made and the challenges we still face in meeting the unmet needs of our im-
migrant poor.

[FNa1]. Circuit Judge, United States Court of Appeals for the Second Circuit.
A version of this presentation was first presented as the Orison S. Marden Lecture of the Association of the

Bar of the City of New York, February 28, 2007. For their criticisms and suggestions, I am very grateful to
Robert Juceam, Eleanor Acer, Claudia Slovinsky, Linda Kenepaske, John Palmer, Andrew Schoenholtz, Donald
Kerwin, Elizabeth Cronin, and Jennifer Callahan. I also very much appreciate research support from Brianne
Gorod.

[FN1]. Review of court calendars and discussion with Elizabeth Cronin, Director and Senior Staff Attorney, Of-
fice of Legal Affairs, United States Court of Appeals for the Second Circuit (Feb. 14, 2007).

[FN2]. See THE LAW FIRM AND THE PUBLIC GOOD 1-18 (Robert A. Katzmann ed. 1995).

[FN3]. Id. at 15 n.1.

[FN4]. 8 U.S.C. § 1362 (2000).

[FN5]. Donald Kerwin, Revisiting the Need for Appointed Counsel, INSIGHT (Migration Policy Institute, Wash-
ington, DC), Apr. 2005, at 1, 6 [hereinafter Kerwin, Revisiting]. In political asylum cases, 39% of non-detained,
represented asylum seekers received political asylum, compared with 14% of non-detained, unrepresented
asylum seekers. Eighteen percent of detained, represented asylum seekers received asylum, compared with three
percent of detained, unrepresented asylum seekers. Id.; see also U.S. Comm'n on Int'l Religious Freedom, Exec-
utive Summary, Asylum Seekers in Expedited Removal: A Study Authorized by Section 605 of the International
Religious Freedom Act of 1998, at 4, http://www.uscirf.gov/countries/global/asylum_ refugees/
2005/february/execsum.pdf (noting that “asylum seekers without a lawyer had a much lower chance of being
granted asylum (2%) than those with an attorney (25%)”) (last visited Dec. 6, 2007); Andrew 1. Schoenholtz &
Jonathan Jacobs, The State of Asylum Representation: Ideas for Change, 16 GEO. IMMIGR. L.J. 739, 739-40
(2002) (noting that asylum seekers are four to six times more likely to be granted asylum in immigration pro-
ceedings when represented by counsel); Immigration Judges, TRAC Immigration, http://
trac.syr.edu/immigration/reports/160/ (last visited Dec. 6, 2007) (noting that the denial rate for asylum seekers is
93.4% as compared to the denial rate for those with an attorney which is 64%).

[FN6]. See Eleanor Acer, Making a Difference: A Legacy of Pro Bono Representation, 17 J. REFUGEE STUD.
347, 349 (2004) (noting that “asylum seekers--who by definition have fled from their homes and, as a result,
their means of income--generally cannot pay for legal representation”).

[FN7]. See 8 C.F.R. § 208.7a (2004); see also Acer, supra note 6, at 349; Schoenholtz & Jacobs, supra note 5, at
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747.

[FN8]. Donald Kerwin, Charitable Legal Programs for Immigrants: What They Do, Why They Matter and How
They Can Be Expanded, IMMIGRATION BRIEFINGS 1 (2004) [hereinafter Kerwin, Charitable].

[FN9]. See C.F.R. § 1003.1(e)(4) (2004). Since the introduction of these new procedures, “roughly one-third of
BIA decisions have been affirmed without opinion. Likewise, appeals by asylum seekers in the expedited re-
moval process have been sustained at far lower rates, falling from a rate of twenty-three percent in 2001 to only
three percent from 2002 to 2004.” Kerwin, Revisiting, supra note 5, at 4.

[FN10]. For perspectives on the litigation explosion, see, e.g., Lenni B. Benson, Making Paper Dolls: How Re-
strictions on Judicial Review and the Administrative Process Increase Immigration Cases in the Federal Courts,
51 N.Y.L. SCH. L. REV. 37 (2006); Nancy Morawetz, Back to Back to the Future? Lessons Learned from Litig-
ation Over the 1996 Restrictions on Judicial Review, 51 N.Y.L. SCH. L. REV. 113 (2006); Gerald L. Neuman,
On the Adequacy of Direct Review After the REAL ID Act of 2005, 51 N.Y.L. SCH. L. REV. 133 (2006); John
R.B. Palmer, The Nature and Causes of the Immigration Surge in the Federal Courts of Appeals: A Preliminary
Analysis, 51 N.Y.L. SCH. L. REV. 13 (2006); Daniel Kanstroom, The Better Part of Valor: The REAL ID Act,
Discretion, and the “Rule” of Immigration Law, 51 N.Y.L. SCH. L. REV. 161 (2006).

[FN11]. Palmer, supra note 10, at 20.

[FN12]. John R.B. Palmer et al., Why Are So Many People Challenging Board of Immigration Appeals De-
cisions in Federal Court? An Empirical Analysis of the Recent Surge in Petitions for Review, 20 GEO. IM-
MIGR. L.J. 1, 4 (2005).

[FN13]. Hearing Before the S. Comm. On the Judiciary, 109th Cong. (2006) (statement of Chief Judge John M.
Walker, Jr., Second Circuit Court of Appeals) [hereinafter Judiciary Hearing].

[FN14]. Id.

[FN15]. Id.

[FN16]. Discussion with Elizabeth Cronin, Director and Senior Staff Attorney, Office of Legal Affairs, United
States Court of Appeals for the Second Circuit (Feb. 14, 2007).

[FN17]. Judiciary Hearing, supra note 13.

[FN18]. Id.

[FN19]. Id.

[FN20]. See 8 U.S.C. § 1252(b)(4) (2000) (providing the standard for review in immigration appeals).

[FN21]. 8 C.F.R. § 208.13 (2004) (providing that “[t]he burden of proof is on the applicant for asylum to estab-
lish that he or she is a refugee”).

[FN22]. DETENTION AND DEPORTATION WORKING GROUP, BRIEFING MATERIALS SUBMITTED
TO THE UNITED NATIONS SPECIAL RAPPORTEUR ON THE HUMAN RIGHTS OF MIGRANTS 30
(2007) (on file with The Georgetown Journal of Legal Ethics).
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