Editorial

The University of Vienna has a very fruitful cooperation with Stanford
University, a cooperation that provides a regular forum for bilateral confe-
rences on current topics in different fields of mutual interest. The kick-off
conference was inspired by Professor Norman Naimark’s research project
‘Austria in the Postwar World” which offered a three-year series of workshops
on Austria under Allied occupation, Austria and the Cold War, and Austria
and the New Europe. The first conference was held in 2004, followed by
conferences in 2006 and 2009. The 2011 Stanford—Vienna Human Rights
Conference brought together international lawyers from either side who
discussed the different approaches of the United States and Europe on various
human rights issues. The conference was organized by the Department of
International Law and International Relations of the University of Vienna
Law School, together with the Ludwig Boltzmann Institute of Human Rights
and the inter-disciplinary Research Platform ‘Human Rights in the European
Context’, and took place at the University of Vienna from 20 to 22 June 2011.

The speakers were invited to submit their papers to be published in the
Austrian Review of International and European Law and the great majority
accepted that invitation. Such an invitation is similar to pro-active commis-
sioning of contributions which, by its very nature, implies an important,
theoretically self-compromising, compromise: that is, a limited ability to
influence, or even control, the quality of contributions. However, we think
that this downside — in the rare case it materializes — is counterbalanced
by the broad variety of topics, arguments, ideas, analyses, controversies,
discussions, (new) approaches etc., which would not — or not so easily — be
achieved otherwise.

The conference papers submitted as a consequence of our invitation deal
with three subject areas: first, a comparison between the US and Europe in
the field of monitoring, protection and enforcement of human rights; second,
responsibility to protect in the case of Libya; and third, corporate social
responsibility, asylum and human trafficking.

This volume also contains the third Franz Vranitzky Lecture, given by
Professor Dinah Shelton. In 2007, the University of Vienna established an
endowed chair in honour of former Federal Chancellor Franz Vranitzky
on the occasion of his 70" birthday. In 2011, Professor Dinah Shelton was
appointed to this endowed professorship for one year. Her inaugural lecture
was titled ‘Regional Approaches to Human Rights: Europe and the Americas’
and thus fits well in the framework of the Stanford—Vienna Human Rights
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Conference. We are happy to publish a revised and extended version of her
lecture in the Review.

Dan Svantesson’s article testifies to the broad scope of the Austrian Review
as a truly international law journal that is not limited to public international
law, but also covers — as contained in its title — European law and, as part of
a broad perception of international law, the conflict of laws. Dan Svantesson
analyzes the applicable law in internet-based violations of privacy and
personality rights against the background of the Rome II Regulation.

As usual, the final words are devoted to our indispensable helping hands
without which the Review would not exist. These hands belong to Jane A.
Hofbauer as executive editor and Andrea Bockley and Markus Beham as
editorial assistants, who have edited the entire manuscript and performed
all other editorial work to our fullest satisfaction; and to Scarlett Ortner for
producing the camera-ready manuscript in a virtually flawless manner. These
words of thanks have become a matter of routine; yet they should be — and
really are — expressed with sincere gratitude.

Stephan Wittich
on behalf of the editorial board
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Stanford — Vienna Human Rights Conference:

US-American and European Approaches
to Contemporary Human Rights Problems






Preface

Human rights, as they are protected today in the constitutions of states and
in a growing number of international human rights treaties, have their origin
in the American and French revolutions of the late 18" century. The United
States, France and other European states were also the driving force behind the
development of international human rights protection as a reaction against the
Nazi Holocaust. On the basis of the Universal Declaration of Human Rights
of 1948, the member states of the Council of Europe adopted the European
Convention on Human Rights in 1950 and over the years developed the most
sophisticated system of regional human rights protection, crowned with a
full-time European Court of Human Rights in Strasbourg. In addition, the
European Union has moved from an economic integration organisation to a
political union with a strong human rights component.

When the Organization of American States adopted the American Conven-
tion on Human Rights on the model of the European Convention in 1969, the
United States refused to ratify the Convention and to accept the jurisdiction of
the Inter-American Court of Human Rights in San José. Similarly, the United
States did not recognise any of the individual complaints mechanisms under
the various UN human rights treaties. Based on the ideology of American
exceptionalism, the United States wishes to remain a dominant player on the
international human rights scene without subjecting itself to any meaningful
international human rights scrutiny. Even the US Supreme Court, which
for many years was the motor behind the progressive development of the
domestic human rights discourse, seems to have become very lenient towards
human rights violations by the US Government, most notably during the time
of the Bush administration.

In June 2011, leading human rights scholars from the universities of
Stanford and Vienna gathered in Vienna to discuss these divergent deve-
lopments of human rights protection in the United States and Europe. In
addition to analyzing the various human rights mechanisms of the Council
of Europe, the European Union and the Organization of American States
and their impact on real life in Europe and the United States, the participants
discussed specific human rights problems relevant in both hemispheres, such
as asylum, immigration, human trafficking, and business related human rights
violations as well as the phenomenon of American exceptionalism, or the
recent application of the ‘Responsibility to Protect’ doctrine in the case of
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Libya. The outcomes of their comparative deliberations are published, albeit
with some delay, in the present issue of ARIEL.

Manfred Nowak, Vienna, September 2013



Part I:

Monitoring, Protection and Enforcement of
Human Rights in Comparison —
the US and Europe






European Human Rights Mechanisms
in Comparison with the US

Stanford-Vienna Human Rights Conference

Manfred Nowak”

I.  Introduction

The concept of human rights originated in the American and French revolu-
tions of the late 18" century, influenced by the rationalistic and natural law
philosophies of the European Enlightenment. During the age of constitutiona-
lism, the Virginia Bill of Rights of 1776 and the French ‘Declaration des droits
de I’homme et du citoyen’ of 1989 served as models for domestic human
rights catalogues soon to be found in most national constitutions. The doctrine
of judicial review of actions taken by the legislative and executive powers
of government in relation to domestic human rights standards was created
by the US Supreme Court during the 19" century and further developed by
European constitutional courts, most notably in Austria and Germany.

The international protection of human rights developed as a reaction to
barbaric acts committed during World War II and the Nazi Holocaust. Again,
American and French personalities, such as Eleanor Roosevelt and René
Cassin, were at the forefront in drafting the Universal Declaration of Human
Rights 1948, which until today constitutes the basis for the comprehensive
human rights programme of the United Nations. During the time of the
Cold War, Western European, North American and a few other “Western’
democracies, such as Australia and New Zealand, were the motor behind the
efforts of the United Nations aimed at universal standard setting and creating
international human rights monitoring mechanisms. Similarly, the promotion
of human rights gradually assumed an important role in the foreign and

Professor of International Law and Human Rights at Vienna University, Co-
Director of the Ludwig Boltzmann Institute of Human Rights and presently
Austrian Chair Visiting Professor at Stanford University.
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development policies of most European and North American governments
as well as the European Union.

These and other activities suggest that Europe and the US pursue similar
human rights standards, both in their internal and external policies. During this
Stanford-Vienna Human Rights Conference, American and European (prima-
rily Austrian) human rights scholars analyze and compare US-American and
European approaches to a variety of contemporary human rights problems,
including asylum and immigration policies, human trafficking, human rights
and business and the concept of the responsibility to protect. In the following,
a short stocktaking of human rights protection mechanisms by the three major
European regional organisations will be provided, followed by a comparison
with respective US standards, mechanisms and policies.

II.  Council of Europe

In 1949, the Council of Europe was created in Strasbourg by 11 European
states as a regional organisation for the promotion and protection of the three
common ‘Western European values’ of pluralist democracy, the rule of law
and human rights. This was first in recognition of the fact that Europe was at
the origin of two World Wars, which had brought immense suffering to the
peoples in Europe and abroad. Secondly, these ‘Western European values’
were conceived as a reaction to the rise of fascism and National Socialism
in Europe and the horrors of the Holocaust. Finally, the Council of Europe
represented the ‘free’ Western European democracies as opposed to the
Communist regimes on the other side of the emerging Iron Curtain. This
meant that autocratic and totalitarian regimes, such as Spain and Portugal
until the end of the fascist rule under Franco and Salazar, or Greece during
the fascist military junta under Papadopoulos, were equally excluded from the
Council of Europe as were all Communist countries in Central and Eastern
Europe. Until the end of the Cold War, all Western European countries with
the exception of Finland, Andorra, and Monaco had joined the Council of
Europe and doubled its membership to 23 states. With the fall of the Iron
Curtain, the Council of Europe pursued a policy of quickly integrating the
former Communist countries and thereby assisting them in their transition
process towards pluralist democracy, human rights, the rule of law and
free market economy. Today, this all-European organisation consists of 47
member states, i.e. all European countries with the exception of Belarus
and the Holy See. With the admission of Turkey (already in the 1950s), the



European Human Rights Mechanisms in Comparison with the US 9

Russian Federation (in 1996) and the countries from the Caucasus region
(between 1999 and 2001), the notion of European identity has moved from
a geographic to a political and cultural concept.

Human rights are at the core of the activities of the Council of Europe.'
The flagship is certainly the European Convention on Human Rights (ECHR),
which was adopted in 1950 and since then steadily developed into the most
advanced system of international human rights protection worldwide. All
member states of the Council of Europe are required to become parties to the
ECHR and thereby had to accept the mandatory jurisdiction of the European
Court of Human Rights. This means that some 800 million human beings
living in a region that spreads from Lisbon to Vladivostok and from Reyk-
javik to Baku have the right to lodge an individual complaint to a permanent
European Court with professional judges in Strasbourg alleging violations
of their human rights by their respective governments. The judgments of the
Strasbourg court are final and binding. If it finds a violation of any of the
civil and political rights covered by the ECHR, the respective government
has a legal obligation to pay a specified amount of compensation to the
applicant and to ensure that the root cause of this violation will be eliminated
in order to prevent similar violations in the future. If necessary, states are
required to change their laws in order to bring them in line with the human
rights standards of the ECHR. Austria, e.g., repeatedly amended its Criminal
Code, Criminal Procedure Code, its media and broadcasting laws and even
the Federal Constitution as a reaction to judgments of the European Court
of Human Rights which had established violations of the rights to fair trial,
personal liberty, privacy as well as freedom of expression and information.
Although the 47 judges of the Strasbourg court work in several chambers
and hand down between 1.000 and 2.000 judgments and tens of thousands
of inadmissibility and other decisions per year, the court is overloaded with
more than 150.000 applications currently pending, most of them against
Turkey, the Russian Federation, Ukraine and other successor states of
the Soviet Union. Various initiatives have been undertaken to reduce this
backlog by, e.g., streamlining the procedure before the Court or deciding

See, e.g., G. de Beco (ed.), Human Rights Monitoring Mechanisms of the
Council of Europe (2011); M. Nowak, Introduction to the International Human
Rights Regime (2003) 157; M. Nowak, ‘An Introduction to the Human Rights
Mechanism of the Council of Europe’, in Vienna Manual, supra note 1, at 119.
P. Leach, ‘The European system and approach’, in S. Sheeran/N. Rodley (eds.),
Routledge Handbook of International Human Rights Law (2013) 407.
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cases on the basis of the pilot judgment procedure.? But many Europeans
would consider the Strasbourg Court as a ‘victim of its own success’ and the
European Convention as the ‘Magna Carta of Europe’. The European model
of human rights protection through individual complaints before a regional
court has been copied by the Organization of American States, the African
Union and some sub-regional organisations.

The Council of Europe as one of the oldest regional organisations for the
protection of human rights also played a pioneering role in relation to other
monitoring procedures. Most importantly, with the adoption of the European
Convention for the Prevention of Torture in 1989 and the establishment of
the European Committee for the Prevention of Torture (CPT), the Council of
Europe created a system of preventive visits to all places of detention (prisons,
police lock-ups, psychiatric institutions, special detention facilities of the
military and intelligence services, for migrants, asylum seekers, children, drug
users, persons with disabilities etc.) by an independent European Committee
consisting of 47 experts from a variety of different professions.” The CPT
soon became so successful by reducing the risk of torture and ill-treatment
and at the same time improving minimum conditions of detention in many
of the ‘old” member states that the Council of Europe made the accession
to this Convention also a requirement for new members from Central and
Eastern Europe that wished to join the organisation during the 1990s. This is
particularly important for detention facilities in the Russian Federation and
other post-Soviet countries, which are among the worst in the world and not
subject to many inspections by other independent monitoring bodies.

Other success stories of the Council of Europe are the European Commis-
sion against Racism and Intolerance (ECRI) and the Commissioner for Human
Rights.* Both institutions, the first consisting of 47 experts from all member
states, the second of one well-known personality in the field of human rights,
were created by respective decisions of the Committee of Ministers as the
highest political body of the Council of Europe during the 1990s and carry out
regular fact finding missions to all member states. Their public reports point

> See the contribution of C. Grabenwarter in this volume, ‘“The European Human

Rights Model — With a Special View to the Pilot Judgment Procedure of the
Strasbourg Court’, 53-64.

See the contribution of U. Kriebaum in this volume, ‘The European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment’,
65-82.

See B. Liegl, ‘The European Commission Against Racism and Intolerance’,
and U. Kriebaum, ‘The Council of Europe Commissioner for Human Rights’,
in Vienna Manual, supra note 1, at 138 and 158.
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at some of the key human rights problems in Europe, including racism and
xenophobia, discrimination of minorities, LGBT people, migrants, refugees
and persons with disabilities, abuses in the context of counter-terrorism
measures, or the treatment of detainees. The Group of Experts on Action
against Trafficking in Human Beings (GRETA), established recently on
the basis of a respective Council of Europe Convention of 2005, combines
the method of examining state reports with that of country visits. It aims at
introducing a human rights based approach into anti-trafficking strategies.’
Other human rights treaties, such as the European Charter for Regional or
Minority Languages of 1992 or the European Framework Convention for the
Protection of National Minorities of 1995 rely on a traditional state reporting
system and have only a limited impact on reality.

Compared to the highly advanced mechanisms for the protection of civil
and political rights, economic, social and cultural rights are still treated as
‘second class human rights’ in Europe. The European Social Charter of
1961 and the Revised Social Charter 1996 contain only very weak legal
obligations of states parties and a peculiar ‘a la carte’ ratification system. In
addition to examining state reports, the European Committee of Social Rights
has also been entrusted in 1998 to decide upon collective complaints lodged
by selected NGOs as well as organisations of employers and trade unions.®

III. European Union

In contrast to the Council of Europe, the European Union (EU) is not a
human rights organisation.” Whereas the Council of Europe aims at avoiding
another war between European nations by creating a common European
identity based on common European values of pluralistic democracy, the
rule of law and human rights, the EU aims at avoiding another World War
primarily through economic integration. The achievement of this goal is the
reason why the EU was recently awarded the Nobel Peace Prize. Despite the
current economic and financial crisis, which creates serious and fundamental

5

See H. Sax, ‘Monitoring of Anti-Trafficking Efforts by the Council of Europe —
The Role of GRETA’, in Vienna Manual, supra note 1, at 151.

See the contribution of K. Lukas in this volume, ‘The European Committee of
Social Rights — The European Monitor in the Social Sphere’, 83-96.

7 Cf. Philip Alston (ed.), The EU and Human Rights (1999); H. Tretter, ‘An Over-
view of the EU Human Rights Mechanisms’, and J. Grimheden/G. N. Toggenburg,
‘Human Rights Protection in the European Union’, in Vienna Manual, supra note
1, at 165 and 175.
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challenges to the Euro as a common European currency and to the future of
European integration in general, the history of the EU can be considered a
success story. It started with the Treaty of Paris in 1951 aimed at creating a
community of German and French coal and steel industries (ECSC) and the
1957 Treaties of Rome establishing EURATOM and the European Economic
Community (EEC) consisting of the six founding members France, Germany,
Italy, Belgium, Luxembourg, and the Netherlands. These founding treaties did
not contain any human rights provisions, but the European Court of Justice
in Luxembourg gradually began to establish a case law of human rights
as general principles of Community law based on common constitutional
traditions and the ECHR. It was only through the 1992 Maastricht Treaty on
the European Union that human rights were officially recognised as general
principles of Community law, which the EU shall respect in its internal
policies as well as in its development cooperation and common foreign
and security policies. With the 1997 Treaty of Amsterdam, the EU became
explicitly founded on the principles of liberty, democracy, respect for human
rights and fundamental freedoms, and the rule of law. Only European states
which respect these principles were allowed to join the EU, and certain rights
of member states can be suspended in the event of a serious and persistent
breach of these principles. After a remarkably participatory process, an
EU Charter of Fundamental Rights was adopted in 2000 in Nice together
with the possibility of the EU Council to suspend membership rights as a
precautionary measure in order to prevent serious human rights violations in
the future. Only with the entry into force of the Lisbon Treaty in December
2009 did the EU undoubtedly acquire legal personality and finally replaced
the European Community (originally three Communities). At the same
time, the EU Charter of Fundamental Rights gained legal force by means of
incorporation into the EU Treaty and accession of the EU to the ECHR was
envisaged. As soon as the respective negotiations between the EU and the
Council of Europe will be finalised, the European Court of Human Rights
in Strasbourg will have the final say whether EU law and the actions of the
EU institutions (the Council representing the current 28 member states, the
Commission as the ‘government’ of the EU, the directly elected European
Parliament and other bodies) are in compliance with human rights provided
for in the ECHR. At the same time, the jurisdiction of the Court of Justice of
the European Union in Luxembourg was substantially extended: In addition
to applying the EU Charter of Fundamental Rights, which also covers most
economic, social, and cultural rights, the Luxembourg Court will also gra-
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dually assume full jurisdiction over the sensitive area of police and judicial
cooperation, including asylum and migration issues.®

This short account of the very complex history of the EU illustrates that
human rights, although definitely not at the origin of EC/EU integration,
gradually assumed a central role in the political integration process which
ultimately aims at creating ‘United States of Europe’. When the EU was
formally founded by the Maastricht Treaty in 1992, three Northern European
states (UK, Ireland, and Denmark) and three Southern European states (Spain,
Portugal, and Greece) had joined the six founding members of the European
Communities. With the end of the Cold War, the enlargement policy of the
EU received a new impetus: In 1995, three neutral countries (Austria, Finland,
and Sweden) joined the rapidly moving train towards a political EU without
borders, with an increasingly liberalised single market, a common currency
and a common foreign and security policy based upon common European
values. In 2004, Cyprus, Malta, and eight former Communist states in Central
and Eastern Europe, including the three Baltic states, joined the EU, while
Romania and Bulgaria followed in 2007.° In 2013, Croatia became the 28"
member state of the EU. Whether the candidate countries in the Balkans and
Turkey will be able to join the EU in the near future will depend, above all,
on their performance in relation to human rights, the rule of law, pluralist
democracy, and the protection of minorities. Through its pro-active accession
and enlargement policy based on compliance with common European values,
the EU is certainly playing an equally important role for the strengthening
of human rights in the candidate countries as the Council of Europe through
its quick accession policy which forced these countries already during the
1990s to accept the monitoring role of the European Court of Human Rights
and the European Committee for the Prevention of Torture. In retrospective
it looks almost like a miracle that the majority of the former Communist
states were able to be fully integrated into the EU within only 15 years after
the fall of the Iron Curtain.

According to Article 2 of the EU Treaty, the ‘Union is founded on the
values of respect for human dignity, freedom, democracy, equality, the rule
of law and respect for human rights, including the rights of persons belonging
to minorities’. In its external relations, the EU has pursued an active human

See the contribution of J. Grimheden and G. N. Toggenburg in this volume,

“Human Rights Protection in the European Union: A ‘Tale of Seven Cities’”,
97-104.

See Susanne Fraczek, ‘Human Rights and the EU Enlargement Policy’, in Vienna
Manual, supra note 1, at 204.
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rights policy for many years and increased these activities with the recent
establishment of the High Representative for Foreign Affairs and Security
Policy (HR), who is supported by an EU Special Representative on Human
Rights (EUSR) and the European External Action Service (EEAS). The
Council Working Party on Human Rights (COHOM), which brings together
the human rights directors at the Ministries of Foreign Affairs of member
states, the Commission, and the EEAS, is responsible for the development
of common EU human rights policy instruments (guidelines and toolkits),
human rights dialogues and consultations with over 40 countries, including
the US, and common EU positions in multilateral fora, such as the UN
Human Rights Council."

In the United Nations, the EU is one of the major players in the field of
human rights which contributed significantly to the establishment of an
International Criminal Court in 1998, to considerable progress towards the
global abolition of the death penalty, to strengthening the position of human
rights defenders worldwide, the rights of women and children in armed con-
flict, as well as the rights of LGBT persons and other discriminated groups.
When the former Commission on Human Rights was replaced by the Human
Rights Council in 2005, the US found itself in ‘splendid isolation’ during the
times of the Bush administration, and the EU was left more or less alone in
defending basic principles of independent human rights monitoring against
vicious attacks by many states from the global South. The EU certainly
deserves the credit for the fact that the Council finally emerged as a fairly
strong human rights player. In nearly all bilateral treaties, including trade
and association agreements, a human rights clause has been included as an
essential element, which enables the EU to suspend or terminate the agree-
ment in case of systematic human rights violations. The same holds true for
development cooperation treaties, including the Cotonou Agreement with
African, Caribbean and Pacific states. Since the EU, together with its member
states, is by far the biggest donor of development cooperation worldwide, its
active human rights policy, including the European Initiative for Democracy
and Human Rights, has a significant impact on the ground.

In its internal policies, the EU is much more cautious to monitor its
member states’ compliance with international and European human rights
standards. Governments of member states argue that internal monitoring
remains primarily the role of the Council of Europe, and the European Court

' See B. Theuermann, The Role and Functioning of COHOM and the External
relations oft he EU’, in Vienna Manual, supra note, at 185.
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of Human Rights in particular. In fact, the EU Council, which represents the
28 member states and remains the most important decision making body of
the Union, is extremely reluctant to entrust the EU with further competences
in areas as sensitive as common asylum and migration policies or police
and judicial cooperation."! The EU was most successful, however, in com-
bating discrimination and social exclusion in various areas.”” On the basis
of two Council Directives of 2000, EU member states have been forced to
implement far reaching anti-discrimination legislation in the field of racism
(e.g., in the housing, education or employment sector) and in the field of
employment and occupation relating to various forms of discrimination
(including gender, religion, age, disability, or sexual orientation). In 1997,
the European Monitoring Centre on Racism and Xenophobia was established
in Vienna which collected and published objective, reliable and comparable
data on the extent of racism and xenophobia in the then 15 member states,
which during the term of the Monitoring Centre increased to 27, including
ten former Communist states in Central and Eastern Europe with significant
problems of racism. In 2007, the Monitoring Centre was replaced by the
EU Fundamental Rights Agency (FRA). Although no longer entrusted with
an explicit monitoring power, the FRA has a much broader mandate and is
tasked with providing the Commission, the European Parliament and other
EU institutions with evidence-based advice on the basis of scientific data
collection and analysis on human rights issues that fall within areas where
the EU has competence. In particular, the FRA provides advice in relation
to discrimination, access to justice, racism and xenophobia, data protection,
rights of the child, and rights of victims of crime." It may best be described
as a ‘National Human Rights Institution for the EU’, although it lacks any
power to deal with individual complaints and to assess the human rights
situation in a particular member state.

Although the EU is still criticised as being more successful in imple-
menting human rights in the framework of its external relations, above all
in its accession, neighbourhood, and development cooperation policies, than

See the contribution of M. Ammer and J. Stern in this volume, ‘Human Rights
Challenges in the Areas of Asylum and Immigration: EU Policies and Perspec-
tives’, 191-222.

See M. Mayrhofer, ‘The EU Anti-Discrimination Law’, in Vienna Manual, supra
note 1, at 194.

See M. Kjaerum, ‘Introducing the European Union Agency for Fundamental
Rights’, in Vienna Manual, supra note 1, at 190.
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vis-a-vis its own member countries, it remains a fact that the EU Institutions,
above all the Commission, the European Parliament and the Court of Justice
as watchdogs of compliance with the common values of the EU Treaty,
protect the people of Europe against retrogressive tendencies by national
governments. When the conservative party in Austria formed a government
with the right-wing Freedom Party under Jorg Haider in 2000, when the
Kaczynski brothers showed authoritarian tendencies in Poland, when the
right-wing Orban Government in Hungary introduced a highly restrictive
media law, when the Sarkozy Government in France and the Berlusconi
Government in Italy started with collective expulsions of Roma or during
recent anti-democratic developments in Romania, to name a few examples,
the EU Commission made it clear that such policies can no longer be tolerated
in a EU based on common European values. Even sanctions in accordance
with Article 7 of the EU Treaty were discussed as a measure of last resort.
The fact that the EU Charter of Fundamental Rights became a binding legal
instrument with the entry into force of the Lisbon Treaty in 2009 and the
enlarged competence of the Court of Justice further strengthened the possi-
bilities of the Union to protect human rights in relation to its member states.
Finally, it is remarkable that the EU, which is still far away from entering the
integration stage of a ‘United States of Europe’, already became a party to the
UN Convention on the Protection of Persons with Disabilities and will soon
accede to the ECHR and thereby will subject itself to the jurisdiction of the
European Court of Human Rights. It shows that the EU, as a supranational
organisation with significant powers of its common institutions (Council,
Commission, Parliament, and the Court of Justice), is already today more
open to external human rights monitoring than the US, which has not even
ratified the American Convention on Human Rights, i.e. the counterpart of
the ECHR in the American hemisphere.

IV. Organization for Security and Co-operation in Europe

At the height of the East-West conflict during the 1970s, the Conference on
Security and Cooperation in Europe (CSCE) was established as a means
of détente between all NATO states, including the US and Canada, all
Warsaw Pact states, including the Soviet Union, and a group of neutral and
non-aligned states in Europe, including as diverse countries as Switzerland
and Yugoslavia, through disarmament, economic cooperation, family reuni-
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fication and human rights.'* Albania was the only European state that, due to
its close relationship with China, did not participate in this joint endeavour
of 35 countries, including the two superpowers. While the Communist states
were interested in this mutual cooperation process for reasons of limiting the
arms race with NATO and recognition of the political status quo of a divided
Europe, the Western states were primarily interested in enhancing economic
cooperation, humanitarian issues such as family reunification, freedom of
travelling, and human rights. These different dimensions are reflected in the
three ‘baskets’ of the CSCE process, reflected in the Helsinki Final Act of
1975: political and military issues, economic cooperation, and humanitarian
issues, including human rights. Based on the political commitments and
recommendations in this third ‘basket’, human rights defenders in virtually
all Central and Eastern European states began to establish ‘Helsinki Com-
mittees’ and similar NGOs, which soon became the nucleus of a civil society
that ultimately triggered the ‘velvet revolutions’ of 1989. The CSCE, and in
particular its third follow-up meeting in Vienna, which lasted from 1986 to
1989, became a catalyst in this historic process which led to the collapse of
the Iron Curtain and so-called ‘real socialism’ in Europe.

In the historic Charter of Paris for a New Europe of November 1990, all
participating states formally declared the end of the Cold War and promised
a ‘new era of democracy, peace and unity’ in Europe supported by the three
pillars of a (Western) European value system as embraced by the Council of
Europe, i.e. pluralist democracy, rule of law, and human rights. At the time
when the French President Francois Mitterand and the last Soviet President
Mikhael Gorbachev celebrated a ‘common European house’, when the
German Chancellor Helmut Kohl facilitated German reunification and when
the former political prisoner and human rights activist Vaclav Havel became
President of Czechoslovakia, a new wave of nationalism and racism led to
ethnic and religious tensions and violent minority conflicts in the region, to
the dissolution of the Soviet Union, Czechoslovakia and Yugoslavia, and to
a systematic policy of ethnic cleansing and eventually to genocide against
the Muslim population in Bosnia and Herzegovina. These urgent challenges
provided a new legitimacy for the CSCE, which re-oriented itself from the
roots and was in 1994 transferred into the Organization for Security and
Cooperation in Europe (OSCE) with its headquarters in Vienna. Due to the

' See A. Bloed (ed.), The Conference on Security and Cooperation in Europe —

Analysis and Basic Documents 1972-1993 (1993).
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dissolution of the Soviet Union and Yugoslavia, the number of participating
states increased from 35 to 56 and includes all European states plus the US
and Canada as well as the five Central Asian republics.

The new philosophy of the OSCE is based on its comprehensive security
concept, which includes human rights and democratisation as one of its
pillars.” While the Human Dimension Mechanism, originally established
in the Vienna Concluding Document of 1989 and further refined in the
Moscow Document of 1991, provided for short term emergency fact finding
missions, primarily to the Balkan region, the OSCE soon became known for
establishing long term missions in conflict and post-conflict regions, such as
Croatia, Bosnia and Herzegovina, Kosovo, Moldova, or Georgia. Under the
complex structure of the peace operation in Bosnia and Herzegovina, under
the Dayton Peace Agreement 1995, or in the UN transitional administration
for Kosovo (UNMIK) under UN Security Council Resolution 1244 (1999),
the OSCE was primarily responsible for the preparation and implementation
of elections and for human rights monitoring in the field. Presently, the
OSCE deploys 16 field operations, which are authorised by the Permanent
Council and coordinated by the OSCE Conflict Prevention Centre in Vienna.
In addition to missions in the Balkans, Moldova and the Caucasus region,
the OSCE is also increasingly involved in Central Asian countries, such as
Tajikistan.

The main OSCE institution in the field of human rights is the Office for
Democratic Institutions and Human Rights (ODIHR), established originally
as the Office for Free Elections in 1990 and based in Warsaw.'¢ Election
observation work has been and remains a cornerstone of ODIHR’s activities,
with more than 250 elections having been monitored across the OSCE region
and beyond during the two decades of its existence. But its activities are
much broader and also include pure human rights monitoring missions, as
in Georgia and Uzbekistan, fair trial, access to justice, and trial monitoring
missions to countries like Belarus and Uzbekistan, the monitoring of the
exercise of freedom of assembly and the situation of human rights defenders,
democratic institution building and good governance, or hosting the Contact
Point for Roma and Sinti Issues. In addition, ODIHR is organising annual
Human Dimension Implementation Meetings in Warsaw and human dimen-
sion seminars with broad participation of experts and NGOs. Since 2006,

See L. Zannier, ‘Human Rights and OSCE’s Comprehensive Security Concept’,
in Vienna Manual, supra note 1, at 210.

16 See A. Ganterer, ‘The OSCE Office for Democratic Institutions and Human
Rights’, Vienna Manual, supra note 1, at 215.
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ODIHR is supported in these activities by the Human Dimension Committee,
an informal subsidiary body of the Permanent Council based in Vienna. In
OSCE terminology, the term ‘human dimension’ is used to describe the set
of norms and activities related to human rights, democracy and the rule of
law, i.e. one of the three pillars of the comprehensive security concept."”

Another important mechanism is the OSCE High Commissioner on Nati-
onal Minorities, established in 1992, based in The Hague and exercised by
high-level diplomats and former Ministers of Foreign Affairs.'® The mandate
of the High Commissioner was defined as providing ‘early warning’ and, as
appropriate, ‘early action’ at the earliest possible stage in regard to tensions
involving national minority issues which have not yet developed beyond an
early warning stage. By means of on-site missions, silent diplomacy, and
mediation, three High Commissioners were successful in preventing minority
conflicts since the early 1990s in Slovakia, Hungary, Albania, Kosovo, the
Baltic states (question of the Russian minority), the Russian Federation,
Georgia, Ukraine, Moldova, Kyrgyzstan and other Central Asian states from
having escalated into violent conflicts. In addition, the High Commissioners
also put much emphasis on the situation of Roma and Sinti as well as on
the protection of ‘new minorities’ in the entire OSCE region, including EU
member states. Further important OSCE mechanisms in the field of human
rights are the Representative on Freedom of the Media established in 1997"
and the Special Representative and Coordinator for Combating Trafficking
in Human Beings established in 2004.%° Both independent experts are based
at the Vienna headquarters of the OSCE.

See T. Greminger, ‘The Human Dimension Committee of the OSCE’, in Vienna
Manual, supra note 1, at 219.

'8 See M. Nowak, ‘The OSCE High Commissioner on National Minorities’, in
Vienna Manual, supra note 1, at 226.
' See D. Mijatovic, ‘The Office of the OSCE Representative on Freedom of the

Media’, in Vienna Manual, supra note 1, at 229.

% See the contribution of M.G. Giammarinaro in this volume, ‘Human Trafficking

and Victims’ Rights’, 247-256.
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V. US Versus Europe: Human Rights
Standards, Mechanisms, and Policies

While the reluctant attitude of the US towards the international protection
of human rights has been characterised as ‘US Exceptionalism’,** this short
survey of regional human rights standards and mechanisms in Europe shows
aremarkable willingness of European governments to subject themselves to
the scrutiny of international and regional human rights monitoring bodies
and procedures. Although the US was instrumental in the establishment of
the United Nations and the Organization of American States (OAS) and
hosts the headquarters of both organisations in New York and Washington,
respectively, its record of ratification of human rights treaties and acceptance
of monitoring procedures is indeed extremely weak. While European states
have ratified most, if not all core human rights treaties of the United Nations,
including both Covenants, the Convention on the Rights of the Child, the
Convention against Torture, the Convention on the Elimination of Racial
Discrimination, and the Convention on the Elimination of Discrimination
against Women, the US is only party to a few UN human rights treaties, such
as the International Covenant on Civil and Political Rights, the Convention
against Torture, and the Convention on the Elimination of Racial Discrimi-
nation. In contrast to most European states, which have accepted the optional
complaints and inquiry procedures before UN treaty monitoring bodies,
no US resident has a right to lodge an individual complaint to any of these
expert committees. In addition, the US has voted against the Rome Statute of
the International Criminal Court and has taken an extremely hostile attitude
towards this new institution, while the EU was instrumental in its establish-
ment. The US record towards the OAS is similar. It did not even ratify the
American Convention on Human Rights of 1969, not to speak of accepting
the jurisdiction of the Inter-American Court of Human Rights, which was
modelled after its European counter-part. In other words: Inhabitants of
the US may only lodge a complaint to the Inter-American Commission on
Human Rights whose decisions are legally non-binding. In addition, the US
is subject to the mandatory state reporting procedure under the few core UN
human rights treaties mentioned above. Since 2006, the US also submits a
report under the Universal Periodic Review procedure before the UN Human
Rights Council. Inhabitants of European states, on the other hand, enjoy a
broad variety of possibilities to complain to the European Court of Human

21 See the contributions of H. Stacy, A.S. Weiner and J.L. Cavallaro in this volume,

‘US Exceptionalism, Human Rights and Civil Society’, 41-52.
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Rights and other human rights monitoring mechanisms of the United Nations,
the Council of Europe, and the EU. Only with respect to the OSCE, the US
and European states are equal, but the OSCE is based on the principle of
consensus and does not provide for any formal complaints mechanisms.

What does this mean in practice? Does the non-recognition of international
standards and monitoring procedures lead to a lower level of domestic human
rights protection, or is a robust domestic human rights system sufficient,
as one of the main arguments in favour of ‘US-Exceptionalism’ seems to
suggest. In fact, human rights discourse in the US means to a large extent
domestic civil rights discourse, even within civil society.” American NGOs
usually rely on human rights litigation before US courts to solve American
human rights problems rather than to resort to international human rights
mechanisms. For a long time, The US Constitution seemed sufficient to
provide relief, and in extreme cases a few amendments were added to the
original Bill of Rights, i.e. the first ten amendments. Originally, even slavery
seemed compatible with the US Constitution, and it needed a civil war to
finally achieve the majority needed to adopt the 13™ amendment. But racial
segregation continued until the Supreme Court, in Brown v. Board of Educa-
tion, and the Civil Rights Act opened a new chapter of racial integration in
American history. Similarly, women needed, as in Europe, an amendment
of the Constitution to enjoy the right to vote. In some European countries,
most notably Switzerland and Liechtenstein, it took quite some time until the
majority of men agreed to this elementary democratic right of women. Other
rights of women, including affirmative action in traditional areas of inequality
or the right to perform an abortion during the first trimester of pregnancy
were granted by a majority of liberal and human rights minded judges in the
Supreme Court. But since the 1980s, the composition of the Supreme Court,
owing to a policy of Republican Presidents to appoint extremely conservative
judges, has changed. While in Europe, as in all other continents, the lead
in the dynamic development of human rights has gradually shifted after
World War II from domestic policy makers to international organisations
and monitoring bodies, the development of human rights in the US seems to
have stagnated or even turned into a retrogressive dynamics.

The people feel the protection of international human rights mechanisms
usually strongest in times of crisis. Europeans seem to have learned the lessons
from the horrific experiences of fascism and the Holocaust. Fortunately, the
Americans did not have to go through a similarly traumatising experience.

2 See the contribution of J.L. Cavallaro in this volume, ‘US Exceptionalism, Human

Rights and Civil Society’, 41-52.
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When European societies were again exposed to fascism, such as Greece du-
ring the military dictatorship between 1967 and 1974, an inter-state complaint
lodged by Denmark, Norway, Sweden, and the Netherlands under the ECHR
and a thorough fact finding mission by the then European Commission of
Human Rights led to the de facto exclusion of Greece from the Council of
Europe which contributed significantly to the political isolation of the military
junta and its fall. Similarly, human rights pressure from the Inter-American
Commission of Human Rights and UN monitoring bodies contributed to the
re-democratisation of many Latin American countries after a period of brutal
military dictatorships. The Council of Europe was less successful in relation
to the military dictatorship in Turkey during the 1980s, but the combined
pressure from the European Commission of Human Rights, the gradual
development of jurisprudence by the European Court of Human Rights and
the aspirations of Turkey to join the European Union had an impact on the
process of re-democratisation and improved the protection of human rights.
When the right-wing Freedom Party joined the Austrian Federal Government
in 2000, the ‘sanctions’ imposed by the other 14 EU member states which
led to a fact-finding mission by a group of ‘wise people’ also had a certain
preventive effect and led to a strengthening of the preventive sanctioning
mechanism in Article 7 of the EU Treaty, which might be activated in the
future, if certain measures of restricting freedom of the media in Hungary
or anti-democratic practices in Romania continue.

In the US, a major human rights crisis emerged in reaction to the terrorist
attacks of 11 September 2001. In an unprecedented manner, the Bush
administration declared a so-called global ‘war on terror’ and assumed
exceptional war-time powers of the President which in fact undermined
some of the most effective domestic and international guarantees for the
protection of human rights. Foreign terrorism suspects were detained for an
unlimited time and without any meaningful legal procedure at Guantidnamo
Bay, in secret CIA ‘black sights’ all over the world and were subjected to
a global ‘spider web’ of ‘extraordinary rendition’ flights and secret places
of detention. The famous checks and balances of the US Constitution, i.e.
effective control of the executive power by Congress, the Supreme Court
and lower courts were put to a tough test. During the first years of the Bush
Administration, even the media and civil society were unable to exercise
their well-known watchdog function. It was only in the aftermath of the
‘Abu Ghraib’ torture scandal in 2004 that opposition to the practices of
torture and enforced disappearances of foreign terrorism suspects gradually
emerged. But until today, not one of the victims of arbitrary detention,
‘extraordinary rendition’, and torture was successful in civil litigation before
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US courts, simply because President Bush, and unfortunately also President
Obama, successfully invoked the state secrecy privilege, which in the past
had only been invoked in truly exceptional circumstances. When I, in my
former capacity as UN Special Rapporteur on Torture, together with other
UN experts, investigated the situation of detainees at Guantidnamo Bay
and submitted a comprehensive report to the UN Human Rights Council in
early 2006, in which we established serious violations of the International
Covenant on Civil and Political Rights and the Convention against Torture,
the Bush administration simply responded that our report was flawed since
international human rights law was not applicable in times of armed conflict.”
President Obama at least announced the closure of these notorious detention
facilities within one year after having assumed office but, for various reasons,
more than a hundred detainees continue to be detained at Guantdnamo Bay
in flagrant violation of international human rights standards. When I raised
the urgent closure of Guantinamo Bay with members of the US Senate and
House of Representatives, I was told repeatedly that the US does not need
to be told by the UN how to uphold human rights. The same experience was
repeated when we had published our joint study on global practices in relation
to secret detention in the context of countering terrorism in 2010.* The US
Government, even under the Obama Administration, is simply not used to
respond to criticism by international human rights monitoring bodies in an
appropriate manner, which would in fact mean to install a proper domestic
inquiry into all the facts revealed in our report and to bring the perpetrators
of this policy under the Bush administration to justice. We can only hope
that some of the European allies of the US, including Poland, Romania, and
Lithuania, will finally conduct a proper investigation into CIA ‘black sites’ in
Europe, but the US pressure on these governments not to reveal any secrets
seems to continue with the same intensity as before.

Itis still a long way to go until the policy of ‘US Exceptionalism’ will give
way to a more open attitude towards the international protection of human
rights. Usually, negative experiences with gross and systematic violations
of human rights create a change of awareness and make people and policy
makers conscious of the fact that domestic human rights mechanisms and
internal checks and balances may not be sufficient to protect the people.
Whether the negative experiences under the ‘Bush administration” were

»  See L. Zerrougui et al., ‘Situation of the Detainees at Guantanamo’, UN Doc.

E/CN.4/2006/120 (2006) and the response of the US Government in a two page
letter dated 31 January 2006: ibid., Annex II at 43.

*  See UN Doc. A/THRC/13/42 (2010).
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serious enough in the perception of the American people to change their
mind in the direction of opening American policies towards external human
rights scrutiny remains to be seen. After all, the victims of gross violations
of human rights in the US were primarily foreign terrorism suspects and not
American citizens. But experience shows that the first victims of human rights
abuses are usually minorities or ‘the other’. Nevertheless, such experiences
should open the eyes and make people aware that they might be victims of
similar human rights violations in the future. Let us hope that during his
second term in office, President Obama will be more active in overcoming
the legacies of the ‘Bush administration’ and in re-integrating the US into
the rapidly developing global human rights architecture. To remain a major
global human rights player also means to lead by example.



The United States Rights Approach

Helen Stacy”

I.  Introduction

The US has an ambivalent relationship with the international human rights
system. Indeed, the term ‘US exceptionalism’ is frequently used to describe
US scepticism of international human rights bodies, and of many other
international institutions that claim a universal vision for the international
community of nation states. However, the position is more complex than
simple scepticism or suspicion. Rather, the US has a deeply ambivalent rela-
tionship with its own domestic human rights. This ambivalence is projected
onto both its reception of international law into US law and onto its foreign
policy on human rights.

The Stanford-Vienna Human Rights Conference aimed to facilitate
discourse regarding human rights advocated and practiced in the US and
Europe, hearing academic, government and civil society perspectives. Given
the many connections between the US and Europe — trade, security, similar
governance structures, and a long shared history — some of the sharp diffe-
rences in approaches to human rights seem surprising. They become more
explicable when understood in their domestic US context and history. In this
article, I touch on some of this, and also identify how both Europe and the
US can better contribute to an expanding global compact on human rights.

II. 20" Century Ambivalence

The US’ complicated history with human rights and international institutions
emerged at the same time as its becoming a world power on the international
stage. US President Woodrow Wilson was instrumental in forming the League

Director, Program on Human Rights, Stanford University. My thanks go to the
Vienna organisers of the conference, and especially to Professer Manfred Nowak
and Ms Tina Hofstaetter. My thanks also go to my wonderful research assistant,
Allyson Edwards.
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of Nations at the end of World War I (even winning the Nobel Peace prize
for it) but he was unable to persuade the US Congress and Senate to ratify
the US’s membership in the League.! With the US absent and a revolving
door of other nations joining and then leaving, it was not surprising that
the League of Nations had little international influence, which the onset of
World War II confirmed.

On the other hand, the United Nations structure and the Universal Decla-
ration of Human Rights (UDHR) derive in large part from the efforts of the
US. The UDHR would not have emerged at the end of World War Il as a joint
declaration of all the world’s nation states (in stark contrast to wide-scale
opting out of the League of Nations) were it not for the negotiation skills
of Eleanor Roosevelt.” Equally, the leadership role of the United States in
establishing the Nuremberg and Tokyo War Crimes Tribunal was a critical
juncture for international human rights and the rule of law. The US’ insistence
that the rights of the accused, even those who had seemingly participated in
terrible wartime atrocities, be observed with all the benefits of due process,
established an international standard that lives on today in the ad hoc criminal
tribunals of Rwanda and the former Yugoslavia, the International Criminal
Court, and a host of other hybrid courts and tribunals around the world.

Paradoxically, as the US took this important stand on human rights in
the international arena, it was struggling with human rights issues in its
own domestic system. At home in the United States, the struggle for racial
equality remained a potent leftover from slavery. When the US civil rights
movement of the 1950s and 1960s called for an end to racial segregation and
inequality for African Americans, it exemplified the paradox of America:
democratic and free on the one hand; yet discriminatory on the other. It was
a poignant moment for the nation during the Cold War, often referred to as
‘the leader of the free world’ .

The human rights record of the US beyond its own borders also deteriorated
with the advent of the Cold War. Not long after the optimistic collaboration
exemplified by agreement on the UDHR, the Cold War drew its divisions;
US action abroad deployed its old geostrategic role, this time to play out its

' F.S. Northedge, The League of Nations: Its Life and Times (1986) 53.

2 M.A. Glendon, A World Made New: Eleanor Roosevelt and the Universal
Declaration of Human Rights (2001).

Colloquialism to describe the United States (or its president) as primary reigning
democratic superpower during the Cold War era. It was used as part of US foreign
policy until the fall of the Soviet Union in 1991. See J. Fousek, To Lead the Free
World (2000).
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position against the Soviet Union in satellite states and allies across Asia,
Latin America, and Africa. It is now taken as a matter of common knowledge
that the US has unclean hands in the human rights atrocities committed by
military regimes, which the US supplied with arms and technical support.*

The paradoxes of the relationship between the US and human rights
continued into the immediate post-Cold War period. The excoriating US
experience of loss of military life in 1993 in Somalia, when the bodies of
US personnel were dragged through the streets of Mogadishu, deterred the
US from early intervention in the 1994 Rwandan genocide. At least 80,000
Rwandans were killed. The regret, even shame, this caused in Washington
accounts in part for the leadership role the US played in the Bosnian conflict,
from negotiating the 1995 Dayton Accord, to then finally leading a NATO
coalition force in the bombing of Kosovo in 1999.

Over the last two decades, the US has consistently deployed more
peacekeepers abroad than any other nation, both in relation to the numbers
deployed and the number of locations they deploy to. But here again, an
awful and ironic paradox emerges. It was US peacekeepers in Bosnia who
spearheaded the illegal movement of women across borders for the purpose
of prostitution. Similar trafficking stories emerged from other peacekeeping
missions with US personnel: Congo, Haiti, and Bosnia.’

The US has been, and continues to be, a crucial international influence
in the creation of human rights institutions, and a key contributor to better
human rights conditions on the ground. But its performance, and thus its
credibility, is quixotic and inconsistent. This is easier to understand by looking
at domestic US human rights discourse, policy and practice. Its human rights
record at home is also replete with paradox.

III. Domestic US Human Rights Enforcement

The United States Constitution went into effect in 1789 and is the oldest
charter of supreme national law in continuous use. Its human rights focus

We see this through the scope of two high profile cases: though publicly denounc-
ing it, the US privately supported Augusto Pinochet’s military coup in Chile in
1975; Pakistan’s military regime against the PPP (Pakistan People’s Party) in
2007 was backed by US forces and technology.

N. MacFarquhar, ‘Peacekeepers’ Sex Scandals Linger, On Screen and Off’, New
York Times, 7 September 2011, available at http://www.nytimes.com/2011/09/08/
world/O8nations.html?pagewanted=all (last visited 3 November 2013).
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is on individual civil and political liberties that have expanded over time to
include women and non-whites. Under the US Constitution, the delegate of
the President of the United States negotiates human rights treaties with the
United Nations, but treaties enter into force only if ratified by two-thirds of
the US Senate. In other words, the form of self-execution of international
treaties that is practiced in Europe and some of the newer Latin American
and African constitutions is not practiced in the US.

‘US exceptionalism’ can be seen in relation to both international human
rights covenants and treaties and on key human rights issues. The US has
not ratified the International Covenant for Economic, Social and Cultural
Rights (ICESCR) because of the strong ideological commitment to civil and
political rights, and equally strong ideological belief that the sort of rights
contained in the ICESCR should emerge from a free and mostly unregulated
market place. A recent example of this controversy is the Obama health care
legislation that has been criticised by right-wingers in the US as ‘socialized
medicine’.® Similarly, the US has not signed on to the Convention Against
All Discrimination Against Women (CEDAW) and the Convention on the
Rights of the Child (CRC) because of the powerful anti-abortion lobby in
the US. Most (in)famously, the incoming Bush Administration un-signed
the Treaty of Rome establishing the International Criminal Court that the
outgoing Clinton Administration had signed in its last days.

This is not to say that human rights are not legally protected in the United
States. Rather, they are found within domestic rather than international me-
chanisms. The US, unlike modern Europe, sees its own founding document,
the Constitution, as wholly determining the extent to which human rights
laws apply in the United States. The application of international human rights
treaties within the US is something upon which the US federal government
believes it has absolute autonomy — a view that has been reaffirmed by the
US Supreme Court many times.’

The centrality of the US Constitution explains one of the most vexing
human rights disagreements between the US and growing majority of the
nation states of the world: the death penalty. The death penalty has been
upheld by the US Supreme Court as a constitutionally protected punishment

¢ J. Johnson, ‘Socialized Medicine (Obamacare) Will Cost Twice as Much as

Figured’, The Patriot Newswire, 15 March 2012, available at http://patriot-
newswire.com/2012/03/socialized-medicine-obamacare-will-cost-twice-as-
much-as-figured/ (last visited 3 November 2013).

In the context of cases in which Justice Scalia and others have scoffed at referring
to international treaties when molding US policy: see Atkins v. Virginia, 536 U.S.
304 (20 June 2002); Abbott v. Abbott, 560 U.S. (17 May 2010).



The United States Rights Approach 29

that individual states within the US administer as their state legislatures
decide. The result is a patchwork across the US of states that do (California,
for example) and do not (Michigan, for example) implement the death penalty.
Over the last decade or so, the US Supreme Court has narrowed the class of
persons to whom the death penalty can be administered, excluding juveniles,?
and the mentally retarded.’

The fidelity to the US Constitution, together with a strong individual rights
conservative lobby means that rights language is frequently used to invoke
arguments in favour of the ‘freedom to bear arms’ or the ‘freedom from
onerous taxation’ that will fund collective social goods such as healthcare,
or the ‘freedom to choose one’s child’s education’ that results in poorly
funded public school system and flourishing private school system with
high-cost entry. And even some rights measures that have been regulated
fall below that standard. For example, although women were constitutionally
granted the equal right to vote in 1920, US women are earning approximately
seventy-seven cents to the man’s dollar, and this is more or less accepted
by society. Similarly, although slavery has been abolished, the disparities
in education, income, and rates of incarceration between white and black
Americans are huge.

The reality of human rights application within the US comes down to the
varied politics of jurisdiction: federal jurisdiction; state jurisdiction; country
jurisdiction, and city jurisdiction. For example, although the federal US
government has not signed CEDAW, the city of San Francisco has adopted
CEDAW and mandated that the city’s hiring, housing practices, and education
practices implement CEDAW principles. Home schooling is another example
of the diversity of human rights application in the US: it is entirely legal for
parents to choose to home-school their children notwithstanding that there
are state and federal standards for education, and the ultimate standards for
colleges and higher education means there is a universal standard that maybe
different roads can lead to (home, public, private).

These arrangements make sense when it is understood that US society
has a deep-seated distrust in government and government officials. Unlike
Europe, where citizens expect their government to play a significant role
in providing public good, the default position in the US is that a thriving

8 See Roper v. Simmons, 543 U.S. 551 (1 March 2005).

See Atkins v. Virginia, see supra note 7; ‘Supreme Court bars executing mentally
retarded’, CNN Justice, 25 June 2002, available at http://articles.cnn.com/2002-
06-20/justice/scotus.executions_1_mentally-retarded-criminals-executions-daryl-
renard-atkins?_s=PM:LAW (last visited 3 November 2013).
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competitive market, free from onerous regulation that will stifle innovation,
is the best way to build a good society.

IV. US Foreign Human Rights Policy

The US actively promotes a human rights agenda abroad, not only through
military, diplomatic and peacekeeping missions, but also through economic
aid. There are two reasons for the US advocating and funding human rights
abroad. First, US economic aid is tied to goals of democracy, development and
the rule of law, and human rights is part of that agenda. Second, the US seeks
to keep American international interests safe by stabilising governments and
regions, and economic aid is a way to encourage co-operation of US allies.

On a per capita basis, the US is a fairly modest distributor of foreign aid
compared with other nations such as Norway."° The main US agency distri-
buting aid abroad is the United States Agency for International Development
(USAID). It has a high impact with small per capita costs because it targets
programs and quality technical assistance. Most of USAID’s funds are tied
to human rights outcomes; for instance, much aid has been given to women’s
clubs, like the Jenin Young Women’s Club in Palestine, to promote safety,
education, and growth. In addition to USAID, the US Millennium Challenge
Account (MCA), established during the Bush Administration and continued
through the Obama administration, gives economic aid to transitioning
countries that have already demonstrated good outcomes. The MCA seeks
to respond to the often-made criticism of international aid as wasteful by first
ensuring that potential aid recipients have both the capacity and intention
to deploy aid for its intended purposes. The entry point for MCA funding is
demonstrating capacity to further institutionalise the Millennium Challenge
governance and human rights agenda. Paradoxically the first country under the
Bush administration to receive Millennium Challenge funding, Madagascar,
several years ago disintegrated into civil unrest after a military coup, even

10 US per capita foreign aid contributions; compare with countries with higher figures

such as Sweden, the UK, or Germany, data available at http://2.bp.blogspot.
com/_6vydZpzxY gU/RgI6vFTtSB/AAAAAAAAABW/XbHy_npf8c4/s1600-h/
net+of+gnp+per+capita.JPG (last visited 3 November 2013).
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though the MCA analysis of the government’s stability was positive.! Clearly,
there are no iron-clad guarantees that aid money will produce results.

V. Conclusion

In domestic human rights protection, Europe has taken the lead since World
War 11, and particularly with the expansion of Europe after the end of the
Cold War. Europe has accepted the role of human rights monitoring by both
European and international institutions. The US, on the other hand, is more
reluctant to be monitored by outsiders. In foreign policy, however, the US
is a more active global actor than Europe, especially if the military version
of foreign policy of the US spreading human rights by armed intervention is
included. Many commentators doubt if military intervention is a longstanding
mechanism to introduce human rights into a previously autocratic regime.
Indeed, there is an emerging body of research that suggests that any sort of
intervention, even when driven by the purest humanitarian intent, will not
necessarily build stable governance institutions. The acid test of the lasting
human rights benefits of military intervention will be in 2014, when the US
pulls its personnel out of Afghanistan.

The US has a vibrant human rights history that is characterised by dizzying
highs like the creation of the UDHR and abysmal lows, like the photographs
of U.S army personnel at Bagram, terrorising prisoners with hood and dogs,
or the video of the Los Angeles police beating of Rodney King.'? On the other
hand, the US has been a catalyst in establishing international human rights
institutions. Despite some regrettable failures of human rights both at home
and abroad, it continues to be the country to which the world looks for human
rights leadership. The paradox of this mixed record is the deep suspicion with

which the US views international human rights institutions. While Europe
holds to the belief that harmonising national human rights systems within

1" Millennium Challenge Corporation, ‘Madagascar Compact’, available at http://

www.mcc.gov/pages/countries/overview/madagascar (last visited 3 November
2013).

‘Bagram Detention Center’, New York Times, 29 February 2012, available at http://
topics.nytimes.com/top/reference/timestopics/subjects/b/bagram_air_base_af-
ghanistan/index.html (last visited 3 November 2013); J. Medina, ‘Rodney King
Dies at 47; Police Beating Victim Who Asked “Can We All Get Along?””’, New
York Times, 17 June 2012, available at http://www.nytimes.com/2012/06/18/us/
rodney-king-whose-beating-led-to-la-riots-dead-at-47.html?pagewanted=all (last
visited 3 November 2013).
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the region will ensure dissemination of better human rights standards, the US
prioritises national autonomy. Nevertheless, through example and through
economic aid, the US is playing a significant role in weaving human rights
into domestic systems around the world.



The Protection Human Rights
in the United States

Allen S. Weiner*

I.  Introduction

Itis a great pleasure to participate in this conference with such distinguished
colleagues exploring comparative approaches to the protection of human
rights in the United States and Europe. I have listened with fascination to
those presentations during this opening panel session that have explored the
broad range of international institutional arrangements within Europe for
the protection of human rights. These institutions and their interaction with
the domestic legal regimes of European states have resulted in a very active
and operationally robust role for international human rights norms within
Europe. The role of the international human rights regime in the protection
of human rights within the United States, in contrast, is considerably more
modest. In my remarks today, I would like to address some features of the
American relationship with the international human rights regime.

II. Limited United States Participation in International
Human Rights Treaties

Although the United States participates in the international human rights
regime, the scope of its participation is rather limited. The United States is
a party to four of the major ‘universal’ human rights instruments: (1) the
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for support during the conference, and for Kristen Bell’s research assistance.
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1948 Convention on the Prevention and Punishment of Genocide; (2) the
International Covenant on Civil and Political Rights (ICCPR); (3) the Con-
vention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; and (4) the Convention on the Elimination of All Forms of Racial
Discrimination. It is also a party to two Optional Protocols to the Convention
on the Rights of the Child — one on the Involvement of Children in Armed
Conflict and the other on the Sale of Children, Child Prostitution and Child
Pornography. Although it has signed them, the United States has not ratified
a number of other key human rights treaties, including the International
Covenant on Economic, Social and Cultural Rights, the American Conven-
tion on Human Rights. the Convention on the Elimination of All Forms of
Discrimination against Women. and the Convention on Rights of the Child. In
terms of human rights monitoring and enforcement mechanisms, the United
States is not a party to the First Optional Protocol to the ICCPR empowering
the Human Rights Committee to consider individual complaints. Nor is it
a party to the Optional Protocol to the Torture Convention empowering an
international Subcommittee on Prevention to investigate places where persons
are detained. And while the United States participates in proceedings before
the Inter-American Commission on Human Rights — which only has the
authority to issue non-binding reports — it has not accepted the jurisdiction
of the Inter-American Court of Human Rights.

III. Explaining United States Resistance to Participation
in the International Human Rights Regime

This American reluctance to fully embrace the international human rights
regime might seem surprising. After all, the United States has long been seen
as a champion of human and civil rights; indeed, Eleanor Roosevelt, then the
first lady of the United States, is frequently cited as one of the driving forces
behind the negotiation and adoption by the United Nations General Assembly
of the Universal Declaration on Human Rights. Why, then, has the United
States been so reluctant to participate more fully in the international human
rights regime, either by becoming a party to a broader number of human
rights treaties or by accepting the competence of international human rights
monitoring bodies or courts? What, in other words, explains this particular
manifestation of what we might refer to as American exceptionalism?
There is a range of explanations that have been offered for American
scepticism towards international human rights instruments, and the question
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is no doubt a complex one that does not lend itself to a single or simple
answer. That said, a number of accounts that are commonly offered seem
unpersuasive. For instance, some have said that the United States is sceptical
about international human rights because of federalism concerns. Under the
United States constitutional structure, the federal government is an organ of
limited powers, and powers not delegated to the federal government remain
with the several states. Yet it is the federal government that concludes treaties.
As aresult, there could be concern that by entering into human rights treaties,
the federal government could expand its regulatory authority over certain
matters — e.g. criminal law, property and contract rights, family relations,
and education issues — that have traditionally fallen within the competence
of the states. While this may have at one time have been a plausible basis
for concerns about participation in international treaties in general, since the
1960s there has been broad acceptance in the United States about the power
of the federal government to regulate very broadly in areas of education,
employment, housing, public accommodations, and many other spheres.
Although it is still possible to imagine rights embodied in human rights
treaties that might encroach into areas, in which the federal government lacks
regulatory authority, it is not easy to do so. Accordingly, it seems unlikely that
a fear of undue expansion of federal authority explains American scepticism
about human rights treaties.

A second explanation that is sometimes posited for American scepticism
towards international human rights treaties is a purported belief in the United
States that representative democracy itself is sufficient to provide a safeguard
against governmental tyranny and to protect human rights. Although Ame-
rican political culture undoubtedly embraces the idea that democracy is a
safeguard against tyranny, our culture has at the same time also recognised
that democratic government alone is not sufficient for this purpose. We see
this in the active embrace of constitutional rights in the United States that
serve as a safeguard or check on potential majoritarian abuses.

Third, some suggest that the American scepticism about international
human rights instruments stems from the fact that under United States law,
only one body of the legislature — the Senate — participates in the making
of treaties, through its advice and consent function. Ordinary legislation, in
contrast, requires the participation of both houses of the legislature. There
may be something to this notion that Americans see the ‘unicameral’ nature
of treaty-making as less democratic than the ordinary bicameral approach to
law-making. At the same time, the notion that treaty-making is one way that
law can be made in the United States is deeply engrained in the American
legal and political tradition; the U.S. Constitution clearly recognises that
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both treaties and statutes enacted by both houses of Congress qualify as the
‘supreme Law of the Land’. Moreover, the notion that international human
rights treaties would be approved by only one house of the legislature is rarely
a central public contention raised by those who oppose deeper American
participation in the international human rights regime. It seems that we must
look further to explain American reticence.

I think a better account rests on the historical and foreign policy factors that
have shaped the political culture in the United States regarding international
human rights treaties. As noted above, at the dawn of the international human
rights movement after World War II, the United States unquestionably played
a leading role in promoting the international human rights agenda. But it is
important to understand American thinking at the time; our contemporaneous
perception, I would argue, was that the need to improve the protection of
human rights was a problem for the rest of the world, not the United States.
Indeed, the goal was to get the rest of the world to adopt American standards
of human rights.

In terms of historical accuracy, this perception was not an unreasonable
one, although there was admittedly some self-delusion in this regard — after
all, the Universal Declaration on Human Rights was adopted when official
segregation was still official policy in many parts of the United States.
Nevertheless, in light of the then-recent history of the actions of fascist and
communist authoritarian regimes in Europe and the lack of democracy and
respect for the rule of law in most parts of the world, it probably was the
case that few countries at the time had integrated human rights — at least
Western-style civil and political rights — as deeply into its legal system as
the United States had. Given how far behind the rest of the world looked to
us, there was a deeply held and not unreasonable notion that human rights
deficiencies were the rest of the world’s problems. This perception, I would
argue, persists today — notwithstanding the very dramatic changes in the
human rights records of many countries around the world.

Second, there also were — and still are — deep concerns in the United States
about the potential politicisation of human rights treaties. During the years
following the adoption of the principal human rights covenants, many other
countries, including the Soviet bloc and some third world states, nominally
embraced human rights treaties, but in many fundamental ways did not in fact
respect the rules embodied in those treaties. Indeed, many states parties to
international human rights treaties rather engaged in widespread suppression
of human rights, creating the impression that adherence to such treaties
amounted to little more than cheap talk about human rights. In contrast, for
the United States, where there is an independent legal system and general
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respect for the rule of law, becoming a party to these treaties could be expected
to have concrete results, either by constraining the actions of government
officials or giving rise to litigable claims in our courts. This contrast produced
general scepticism about international human rights instruments; it gave rise
to a belief that they were not genuinely being used to advance human rights,
but were merely adhered to as anti-American propaganda tools. American
leaders did not want the United States to assume obligations that other states
had no intention of abiding by. Under those circumstances, we resented
demands by other states and international bodies that we accede to these
instruments as hypocritical meddling.

The concerns I have just described arose largely in the 1970s, during the
Cold War and decolonialisation movement. Today, our political culture has
not really come to terms with the notion that much of the world, not only
in formal legal terms, but also in practice, has become very progressive
on human rights issues — more progressive than the United States in some
respects. Instead, many in the United States still see human rights treaties
as a ‘trap’ that would ensnare us, but not other states that might cynically
sign such treaties and then cavalierly disregard their obligations under them.
Such critics point to countries with deplorable human rights records such as
Belarus, the Democratic Republic of the Congo, Iran, and Zimbabwe, that
are parties to the ICCPR as evidence of this phenomenon.

Third, many of the issues covered by international human rights treaties —
especially those related to minority and non-discrimination rights and the
rights of criminal defendants — have become more contested in the domestic
political and legal systems in the United States. Some international human
rights treaties provide protections for persons or impose either limitations
or obligations on the state that go beyond what our contemporary political
culture is prepared to embrace.

IV. Domestic Legal Norms as a Limit to the United States’
Embrace of International Human Rights Treaties

As aresult, the United States has remained cautious about adhering to inter-
national human rights treaties. When the United States does decide to become
a party to an international human rights instrument, the basic approach has
been to accept the rights embodied in that instrument only to the extent that
they reflect existing domestic legal standards, under the constitutional Bill
of Rights or landmark domestic legislation like the Civil Rights Act or the
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Voting Rights Act. Where an international instrument goes further in terms of
human rights protections than those recognised under domestic United States
law, we either decline to become a party to the treaty or take reservations at
the time of ratification to ensure that we accept international law norms only
to the extent that they are already extant as a domestic law matter.

Consider, as an example, the United States’ ratification of the ICCPR. The
following are among the reservations, declarations, or understandings lodged
by the United States regarding its acceptance of various rights included in
the ICCPR:

- With respect to Article 20, on the prohibition of advocacy of racial
hatred, the United States took a reservation indicating that it did not
accept this provision to the extent that it would ‘restrict the right of
free speech and association protected by the Constitution and laws
of the United States’.

- The United States reserved the right (notwithstanding Article 6
of the Covenant) to impose the death penalty on persons who
were under the age of 18 when they committed crimes. (When the
United States ratified the ICCPR, several American states engaged
in this practice; the United States Supreme Court subsequently
invalidated the practice on the grounds that it violated the United
States Constitution.)

- The United States indicated that it would consider itself bound by
Article 7’s prohibition of ‘cruel, inhuman or degrading treatment
or punishment’ only insofar as such conduct would be prohibited
by the ‘cruel and unusual punishment’ provision of the United
States Constitution.

- The United States did not accept the provision in Article 15(1) that
a criminal defendant should get the benefit of a post-crime easing
of penalty for a crime.

- Notwithstanding Articles 10(2)(b), 10(3), and 14(4), the United
States reserved the right to try juveniles as adults in certain cases.

- With respect to the ICCPR’s non-discrimination requirements, the
United States reserved the right to maintain distinctions between
persons provided they are at least ‘rationally related to a legitimate
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government purpose’ — the lowest standard of judicial review for
equal protection challenges under the United States Constitution.

- The United States made clear that the right to counsel of one’s
choice under Article 14(3) does not necessarily apply to indigent
defendants who receive court-appointed counsel.

- The United States indicated that the prohibition on double jeopardy
in Article 14(7) does not apply to prosecutions by separate sove-
reigns, i.e. states and the federal government.

- The United States declared that the ICCPR is non-self-executing,
i.e. no enforceable private rights may be derived from the Covenant
in absence of specific implementing legislation.

The clearest illustration of the American approach I have described towards
participation in an international human rights treaty is what I refer to as
the ‘silver bullet’ clause in the United States package of reservations,
understandings, and declarations. It provides: ‘Nothing in this Covenant
requires or authorises legislation, or other action, by the United States of
America prohibited by the Constitution of the United States as interpreted
by the United States.’

V. The Domestic Law Foundations of Rights Protection in
the United States

This is not to say, I should stress, that there are no human rights in the United
States. To the contrary, human rights protection in the United States is quite
robust. They are embraced in American laws and enforced by American
courts. But these questions are conceived of in the United States as domestic
matters grounded in the United States Constitution or statutes. Issues that have
given rise to sharp debates about the scope of human rights in Europe — such
as immigration and terrorism — are equally the subject of intense political
debate and active litigation before the courts in the United States. But these
debates for the most part start — and end — with the Constitution and laws of the
United States. International human rights do contribute to overall American
political discourse about rights, and human rights instruments are sometime
cited by our courts as a part of the justification for a decision involving the
protection of human rights, as it was the case in the Supreme Court’s decision
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in Roper v. Simmons', where the majority opinion cited the Convention on the
Rights of the Child and the ICCPR as part of the justification for the Court’s
decision to abolish the death penalty for persons who were under the age of
18 at the time they committed a crime punishable by death. Nevertheless,
the protection of human and civil rights remains primarily a domestic law
project, and international human rights instruments and norms do not play
a significantly direct or operational role in the protection of human rights in
the United States.

' Roper v. Simmons, 543 U.S. 551, 576 (2005).



US Exceptionalism, Human
Rights and Civil Society

James L. Cavallaro®

Much has been discussed in this conference (and included in this volume)
on US exceptionalism from the perspective of the state and its policies. As
we have heard, the United States when ratifying treaties, limits the norms
it accepts through the attachment of reservations, understandings and
declarations (RUDs) which, in effect, render the rights protected no more
expansive than their corollaries in the US constitution and laws. In a similar
fashion, US authorities routinely refuse to recognize the oversight role of
universal and regional bodies for individual complaints; the United States
Supreme Court, these authorities insist, is the final arbiter of legal matters.
The US has, however, recognized the periodic review function by those UN
Committees charged with oversight of the treaties it has ratified.

At the same time, we know that United States authorities and many other
influential actors contend that the country has contributed singularly to the
development of both human rights norms and their application in the world.
It is true that the United States has acted to advance human rights in some
countries at some times. Still, US policies and practices globally have included
support for abusive regimes, efforts to overthrow elected governments, and
the use of human rights as a post-hoc justification for military intervention.
In recent years, particularly since the attacks of September 11, 2001, direct
US policies and practices on human rights (apart from support to abusive
regimes) have been the subject of significant and well-deserved criticism.'
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As Natsu Taylor Saito summarizes:

Thus, for example, U.S. officials have repudiated the International Criminal
Court; announced a new doctrine of ‘preemptive’ war, which to all appear-
ances violates the U.N. Charter; and maintained that the Geneva Conventions
are ‘obsolete’ and can be considered optional. They have ‘disappeared’ and
arbitrarily detained U.S. citizens, permanent residents, and foreign nationals
alike in violation of their obligations under both treaties and customary inter-
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What has been the relationship of civil society groups to US exceptio-
nalism? To what extent are these groups constrained by the exceptionalist
policies of their government? To what extent has civil society in the US
contributed to exceptionalist practices? These are the questions that I hope to
address briefly here. My analysis builds on the evaluations of my colleagues
of the role of US authorities in the development and promotion of exceptio-
nalism. My focus in seeking to examine the relationship between civil society
and US exceptionalism is on some of the ways in which discourse about
human rights in the United States is leveraged and deployed by civil society
groups, and in particular human rights organizations, either to challenge or
foster exceptionalism. This essay raises critiques of the discourses adopted
by human rights groups in light of US exceptionalist practice and discourse
at the governmental level.

Let me start by observing that there is evidently a complex, multidirectional
relationship between and among discourses. Dominant (and less dominant)
discourses about rights in society, in general, frame the context in which
civil society groups develop discourses about rights. Dominant discourses
may serve to constrain other possible discourses by rendering them marginal.
At the same time, alternative rights discourses can serve to challenge and
thus modify dominant discourses. Many other effects between and among
discourses are possible; I highlight these to frame my comments.

The dominant framework for the defence of human rights in the United
States is domestic; it is the Constitution and the laws of the United States;
it is civil rights, rather than human rights. Almost without exception, those
advancing rights in the United States accept (perhaps grudgingly) the frame
of civil rights and the US Constitution. This is largely true even of orga-
nizations that declare themselves to be human rights organizations — that
is, ones that work internationally, as well as on the United States, and that
invoke international rights standards as a general rule. The work of these
organizations on the United States often employs US domestic standards,
rather than international norms, even when these same organizations generally
rely on international standards when measuring the practice of other states.

national law and subjected prisoners to practices condemned internationally
and domestically as torture.

See N.T. Saito, ‘Human Rights, American Exceptionalism, and the Stories We
Tell’, 23 Emory International Law Review (2008) 41, 51 [citations omitted].
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I.  First, Some Relevant Background History

To understand why this is the case, I suggest that it is necessary to take a
brief look at the early history of the ‘civil rights movement’ and the extent to
which it began as a human rights movement. Turning to this early history, we
see that in the first years of the United Nations, racial justice organizations
sought to mobilize the UN human rights machinery by applying international
human rights standards to racial injustice in the United States. Carol Anderson
explains how, in the early Cold War period, the idea of human rights and
the concept of economic, social and cultural rights in particular came to be
seen as Soviet or communist ideas.” This was no accident; it was in large
part the consequence of a concerted effort by ‘Dixiecrats’ (White Democrats
from the deep, segregated south), who saw the possibility of UN evaluation
of conditions in the United States or the application of international human
rights norms as an indirect means of imposing anti-lynching norms, voting
rights legislation and other measures designed to curtail entrenched racial
inequality. Given the level of lynching, police killings and other rights abuses
against African Americans in the United States in the early Cold War period,
Dixiecrats had good reason to be concerned about external oversight of their
rights record. Within the United States, the federal system as it existed at that
time allowed local authorities virtually exclusive jurisdiction over racially-
motivated crimes. These local authorities were generally either directly
responsible for Jim Crow repression of African Americans or complicit with
those whose acts of violence and discrimination ensured perpetual second-
class citizenship for Blacks.

Many Dixiecrats thus saw the UN and human rights as the means for a
possible ‘end run’ around states’ rights. Their discourse focused, however,
on sovereignty and the threat posed by the UN and human rights to American
values. In the Cold War era, Dixiecrats and their allies equated the UN and
human rights with communism. Their discourse thus emphasized freedom,
western values and opposition to communism; their objective, though, was
to preserve white supremacy whether by Jim Crow laws in education and
other public services or through acts of violence and guaranteed impunity
for those responsible for maintaining the system of inequality through terror.

> C. Anderson, Eyes off the Prize: The United Nations and the African American
Struggle for Human Rights, 1944-1955 (2003). Much of the analysis of the early
civil rights movement’s engagement with and retreat from the United Nations in
the Cold War period is based on Anderson’s narrative of this period.
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The aggressive position of the Dixiecrats (who were essential to the
Democratic party’s ability to govern) made advance within the framework
of international human rights and the UN difficult. This, in turn, forced or-
ganizations to reconsider their position vis-a-vis human rights and the United
Nations. Within the NAACP, for example, those defending the abandonment
of international human rights language and mechanisms eventually won out;
advocacy of civil rights through domestic means prevailed.

All of this occurred while a series of cases before the federal appellate
courts and the US Supreme Court advanced, gradually expanding racial
equality rights and culminating with the decision in Brown v. Board of Edu-
cation. To a significant degree, this was a successful, short-term approach.
One can debate the limits of Brown, the fact that for a decade its holding
was simply not applied in much of the country;® I could cite the fact that
residential and educational segregation continues to be the norm in much of
the United States today. Where it is not, in places such as New York City,
whose population density does not permit for broad swaths of territory to
be white only, or primarily white, there are other subterfuges that have been
developed to separate working class African Americans and Latinos from
privileged whites in education. These include special ‘magnet’ schools and
special tests and requirements for such schools. On this point, I would remit to
the excellent work of Jonathan Kozol who argues that race-conscious policies
such as busing, for a relatively brief period between the Brown decision and
the rollback by the Supreme Court and other federal courts a few decades
after Brown, were successful in promoting integration.* And, integration, in
turn, was important in responding to entrenched racial inequality in the United
States. But this is something of a tangent. Suffice it to say, here, that Brown
did not ‘solve’ the problem of race-based inequality in primary education in
the United States. It did, however, influence a generation of rights activists
in the United States in ways that still constrain us.

The main point about the impact of Dixiecrats on discourse and of the
role of Brown in litigation is that together, they helped entrench a dual
consensus — rightly or wrongly — about the efficacy of 1) domestic impact
litigation (as opposed to other means of mobilization); and 2) American
Constitutional discourse (rather international human rights language). The

*  For acritique of the impact of Brown and litigation for social justice in the United

States generally, see G. Rosenberg, The Hollow Hope: Can Courts Bring About
Social Change? (2008).

4 Onthis point, see J. Kozol, The Shame of the Nation: The Restoration of Apartheid
Schooling in America (2005).
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first consensus lasted from the mid-1950s through, I would say, the 1980s
and even beyond. The second consensus lasted longer, and is still with us.
In the 1950s, the formative period of human rights norms and machinery,
the costs of invoking human rights — the potential to be labelled communist
during the height of McCarthyism — helped to entrench the second element
of the consensus, the preference for US-based law and discourse.’

Without entering into detail here, I would like to posit that leaders of
various movements in this period bought into the idea that litigation and
the use of courts was the most effective available strategy for promoting
social change, more effective than the legislative process and more effective
than mass protest of some other form of intervention. This is not to say that
social movements in this era did not engage in protest and efforts to change
legislation — they did. My point, instead, is that for many social justice
advocates, litigation and discourse within the US domestic legal framework
was viewed as more effective than invoking international human rights norms
in the United States.

To establish context, let me reiterate that within the United States, litigation
for social change occurs within in the framework of U.S. law — the United
States Constitution, primarily, and other federal (and occasionally) state law.
Even today, reference to foreign or international law as persuasive authority
is considered controversial. The move to litigation as the cutting edge of
the principal movements for social change served to further consolidate the
Constitution as the centrepiece and reference point for social justice. This
happened both operationally, but also, as importantly, at the level of discourse.

II. The Bill of Rights, not the Covenants

What is the legacy today of my (admittedly essentialized) summary of this
history? In the United States, not only do we invoke the Constitution to
support our social justice claims, but we generally do so with a high degree
of reverence as well. Mainstream discourse recognizes almost no critique of
the Constitution. It is in this context, then, that social justice advocates seek
to influence public opinion. Not surprisingly, these advocates have taken
pains to structure and present progressive arguments in the framework of
the Constitution. As long as progressives were a majority on the Supreme

5 There are, of course, other factors relevant to the choice of advocacy strategies

and discourses chosen to advance different social justice agendas. My analysis
here is intentionally synthetic.
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Court, as long as progressives were the ones interpreting the Constitution,
as long as progressive justices could hold that there is a penumbra of other
rights that protects a women’s right to reproductive autonomy (thus, the right
to abortion in Roe v. Wade), then the formula (litigate within the framework
of domestic rights, while disregarding international norms and human rights)
worked reasonably well.

Again, as long as the Constitution, the US legal discourse and its invocation
produced results (via progressive judges and a progressive Supreme Court), it
was easy to overlook some of the potential problems such a strategy entails.
Those limitations, though, are magnified immensely when advocates cease
to prevail in applying the civil rights litigation formula. And what are these
limitations? First, reliance on the Constitution limits the scope of advocacy
to the rights protected by US law and its interpretation. One clear example of
those limits is the lack of protection of economic, social and cultural rights.
The Constitution is a poor font for economic and social rights, with the
exception of the right to contract.® Unfortunately, the absence of economic and
social rights is to be expected, when the point of reference is a Constitution
drafted by the ruling classes of the eighteenth century, however enlightened
they may have been by comparison to their contemporaries. Related to this
first limitation is the loss of advocacy space that might otherwise be available
through leverage of international norms. Second, reliance on the Constitution,
and the accompanying reverence for that document and the American values
it embodies, border dangerously on support for US exceptionalism. US
exceptionalism, in turn, may be useful for pressing the US to engage in the
world (provided one believes that US intervention in a particular context will
be a net plus). But US exceptionalism is quite detrimental to efforts to hold
US authorities responsible for their direct acts or their support for abuses.
Let me address these limitations in turn.

III. Emphasizing the Constitution Backgrounds International
Human Rights

Reliance on the Constitution causes international treaties and mechanisms
on human rights to lose their edge. To the extent civil society invokes the
Constitution and fails to invoke international human rights language and

¢  To make the point in somewhat more stark terms, I might mention that as drafted,

the Constitution did protect the ‘right’ to hold slaves, insofar as it failed to abolish
slavery.
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bodies regularly, these instruments lose their impact and legitimacy. This is
compounded by the invocation of human rights norms and bodies in reference
to other countries. If human rights norms are relevant only to other countries,
it follows that only other countries have human rights problems. In the United
States, as the common view goes, there may be civil rights violations, but
not human rights violations. This, of course, is utterly illogical to anyone
who understands anything about human rights. But that does not make the
belief any less real.

This situation leads me to return to the tension between the promotion
of human rights norms versus civil rights standards in the United States.
About a decade ago, there was an intense debate between Kenneth Roth of
Human Rights Watch and William Schulz of Amnesty International over the
recognition of international norms as such as opposed to the domestication
of those norms into national standards. Roth argued that domestication is a
good thing. If a country accepts international norms, domesticates them, and
applies them, Roth contended, that is just as good as adoption and application
of international norms. It is just as good if the United States applies the Eighth
Amendment to the Constitution to bar ‘cruel and unusual punishment’ (in
conjunction with the fourteenth amendment) as if it applies the Convention
Against Torture. In some ways, Roth argues that domestication is better,
as the values are considered local, inherent in the culture of the particular
country, and thus more likely to resonate with broader segments of society.

I suggest that there is a body of evidence from the past decade that should
cause us to readdress this debate, and to reassess the cost of the refusal to
recognize and accept international norms. To cite one example, earlier in the
conference, we addressed the debate over the definition of torture and the
contortions performed by attorneys in the Office of Legal Counsel to reach the
conclusion that waterboarding is not torture. If in the United States, there were
a policy of accepting the determinations of the Committee Against Torture
(or those of other international rights bodies) and requiring their application
within the country, it would have been fairly evident that waterboarding is
torture and that some of the other ‘enhanced interrogation’ techniques are
torture as well. With those constraints, it would not have been possible to
write the Office of Legal Counsel Memoranda as drafted.
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IV. The United States as Exceptional

There is another important discursive element often invoked by rights ad-
vocates that is cause for concern. It involves the idea of the United States as
exceptional, as a beacon on the hill, a society that is fundamentally different
from other nations with regard to its commitment to human rights. This
belief and the promotion of this belief is highly problematic. This becomes
apparent, [ believe, when one evaluates the ways that some rights advocates
engaged in the anti-torture debate following the Abu Ghraib scandal. Perhaps
motivated by their interest in resonating with views commonly held, as
well as to reinforce the gravity of the abuses at Abu Ghraib, some rights
advocates accepted expressly or implicitly US exceptionalist narratives. The
discourse of these advocates accepted and even promoted the idea that the
torture was ‘un-American’. Thus, one recurring trope, not only of authorities,
but of advocates, as well, was that We don’t torture. We don’t do this. And,
by logical extension, with limited exceptions, the United States has never
done this.” Evidently authorities maintained an interest in promoting this
discourse insofar as it bolstered the idea that there was nothing structural
about the abuses at Abu Ghraib and that the abuses were the result of ‘a few
bad apples’.® Rights groups pushed back emphatically against the ‘few bad
apples’ explanations.

The Human Rights First homepage includes in its summary of activities on human
rights and national security the following text:
‘In the wake of the killing of Osama bin Laden in May 2011, torture advocates
undertook a media campaign to say that enhanced interrogation led to the U.S.
locating bin Laden. The retired military leaders group pushed back against
these fraudulent claims, including a letter to President Obama urging him
to make a statement ““... that torture is illegal, immoral and un-American.”’

Available at http://www.humanrightsfirst.org/our-work/law-and-security/
military-leaders/activities/ (last visited on 12 June 2013); see also L. Kelly,
Torture: Anti-Military, Unamerican And It Doesn’t Work, Care2 Causes, 6
May 2011, available at http://www.care2.com/causes/torture-anti-military-un-
american-and-it-doesnt-work-either.html (last visited on 12 June 2013);
P. Weiss, Torture: Immoral, Illegal, Counterproductive, and Un-American,
Common Dreams, 9 May 2011, available at https://www.commondreams.org/
view/2011/05/09-12 (last visited on 12 June 2013).

Charles Rowling and Timothy Jones analyze the treatment of the Abu Ghraib
scandal by authorities and media sources, see C. Rowling/T. Jones, ‘Abuse vs.
Torture: How Social Identity, Strategic Framing, and Indexing Explain U.S.
Media Coverage of Abu Ghraib’, available at http://citation.allacademic.com//
meta/p_mla_apa_research_citation/0/6/8/6/1/pages68611/p68611-1.php (last
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But broadly speaking, human rights advocates were not in a position to
question the underlying premise that torture was un-American. As James
Peck argues in Ideal Illusions, the leaders of the US human rights movement
enjoyed close ties to the US government, developed over many years of col-
laboration on foreign human rights efforts. Among the founders and leaders
of the human rights movement in the United States were many whose vision
of advocacy centred on pressing the United States to export American values.
As Jeri Laber, director of Helsinki Watch and one of the founders of Human
Rights Watch wrote, ‘We had something in this country that we were proud
of, our freedoms, and we could without any embarrassment export them to
the rest of the world...”

Now, I think it is important to emphasize a tangential, but important point.
I agree with the critics of the torture memoranda and the policies of the Bush
Administration who argued that at the highest levels, policies were set in
place that, predictably, led to the torture at Abu Ghraib.' That is a legitimate
point for rights groups to make. What is separate, and different, is to assert
or to accept the assertion that these policies and the inevitable abuses they
provoked were somehow unique in American history; that American history
is one of righteous promotion of human rights, in a nearly straight line from
the Founding Fathers to September 10, 2011. That view is, in a single word,
fiction. There is much that is great and good in American history in terms of
the advance and protection of rights, but there is much that is horrendous.

visited on 12 June 2013). They cite the following examples, among others, of
official discourse classifying the Abu Ghraib photos and the behavior they depict
as ‘unAmerican’:
‘I shared a deep disgust that those prisoners were treated the way they were
treated. Their treatment does not reflect the nature of the American people.
That’s not the way we do things in America. And so I didn’t like it one
bit...” — President George W. Bush, April 30, 2004
‘Americans do not do this [what happened at Abu Ghraib] to other people.” —
National Security Advisor Condoleeza Rice, May 3, 2004
‘The actions of the soldiers in those photographs are totally unacceptable
and un-American...” — Defense Secretary Donald Rumsfeld, May 4, 2004
‘...those photographs don’t represent America, they don’t represent our

troops, they don’t represent the way people in the United States of America
think or act.” — First Lady Laura Bush, May 10, 2004.

® J. Peck, Ideal Illusions: How the U.S. Government Co-Opted Human Rights
(2010) 74 (citing Jeri Laber).

0 See, e.g., Human Rights Watch, The Road to Abu Ghraib (June 2004), available
at http://www.hrw.org/en/reports/2004/06/08/road-abu-ghraib (last visited on 12
June 2013).
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Susan Sontag wrote an excellent piece in which she challenges this view
frontally." That said, the belief in the ‘exceptional’ nature of what we wit-
nessed at Abu Ghraib was part of the dominant discourse about rights in the
United States, a view that I suggest civil society groups working on torture
failed to contest sufficiently.

Tragically, throughout our recent history, we have collectively repeated
this same mistake. When faced with situations of rights abuse committed
by US agents, we fail to emphasize that we Americans are indeed capable,
like any other human beings, of torture, of summary executions and of other
grave forms of rights abuse. Discursively, in the short term, it tends to be
more effective to promote the idea that this incident, or these incidents, are
unique, isolated, and un-American. Thus, we must investigate this abuse
and punish those responsible because it is so contrary to who we are as a
people.'* In effect, we urge that this scandal (whichever it is) be quarantined
psychologically. In doing so, we choose to deemphasize (if not forget) other
similar incidents of abuse. In the case of torture in the United States, we fail
to recall the sodomizing with a nightstick of Abner Louima in a New York
Police precinct in the 1990s, we forget Chicago Police torture in the 1970s
and 1980s, we forget Operation Phoenix, we forget My Lai, we forget slavery,
we forget the widespread lynching of African Americans in the twentieth
century, we forget the genocide of Native Americans, and so on.

In the United States we have a long, bleak history of abuse. There is
also long, proud history of resistance to abuse and of promotion of social
justice and human rights. This, though, is true of most, if not all societies.
Each society has currents, in differing degrees, of ugliness and rights abuse,
and also of idealism, emancipation, rights protection, and so forth. In our
expediency, we human rights advocates tend to simplify the narrative of the
past. We tend to buy into, or at least not object vocally, to the narrative of
the United States as exceptional, as a beacon on the hill. We accept these
narratives, knowing them to be misrepresentations, because they can be
effective in the short term.

11

S. Sontag, ‘Regarding the Torture Of Others’, New York Times Magazine, 23
August 2004.

In this regard, see the frame chosen by Human Rights First to challenge inter-
ference in the investigations of Special Prosecutor John Durham: M. Milazzo,
Political Interference with Torture Investigations is Un-American, 16 June 2011,
available at http://www.humanrightsfirst.org/2011/06/16/political-interference-
with-torture-investigations-is-un-american/ (last visited on 12 June 2013).
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V. Conclusion

I have tried synthetically to consider ways in which state policy is reproduced
by human rights advocates in two fundamental ways. First, civil society
has often accepted the domestic language of rights (civil rights) and has
emphasized domestic litigation within this framework at the expense of
international human rights language and machinery. And second, civil society
has accepted, implicitly, the exceptional, ‘beacon on a hill’ idea. Of course,
there is enormous difference on many points between the positions of human
rights groups and the US government. But discursively, civil society has far
too much in common with the US government, far too much in common with
US exceptionalism. In a post-9/11 world in which the record of the United
States on human rights issues is increasingly suspect, this acceptance should
be cause for concern and re-evaluation.






The European Human Rights Model —
With a Special View to the Pilot Judgment
Procedure of the Strasbourg Court

Christoph Grabenwarter”

I.  Introduction

The comparison of various international human rights protection systems is
of utmost importance, especially if drawn from different angles, such as the
American and the European perspective.

I shall contribute to this dialogue with my experience in the most successful
and effective regional system of human rights protection, at least in Europe —
if not worldwide: the European Convention on Human Rights (hereafter
referred to as the ECHR or just ‘the Convention’) with its court based in
Strasbourg — the European Court of Human Rights (hereafter referred to as
the ECtHR or simply ‘the Court’).

The drafting of the Convention dates back to the years 1949/50. It entered
into force in September 1953. For more than four decades, it provided for a
system consisting of two organs; the former Commission and the ‘old’ non-
permanent Court. However, in the years after the fall of the ‘iron curtain’,
the old system came under pressure, for the simple reason of capacity. The
increase of member states led to a dramatic increase in numbers of individual
applications. More than 80% of the 837 judgments delivered in the period
between 1959 and 1998 were issued between 1990 and 1998."

Therefore, in 1998, the ECHR control mechanism was significantly
reformed by Protocol No. 11 to the Convention: a single full-time Court of
Human Rights was established and a right to individual petition for direct
recourse to the ECtHR introduced. Further amendments to the system were
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introduced by Protocol No. 14 in 2010 in respect of the organisation of and
the procedure before the Convention’s institutions.

However, while inter-state applications have been rare, the number of
individual applications continued to increase and led — again — to a case-
overload before the Court. While the ‘old’ non-permanent Court delivered
fewer than 1,000 judgments in 38 years from 1959 to 1998, the number of
judgments delivered by the ‘new’ Court since 1998 exceeds 12,500.2 In 2010,
61,300 applications were allocated to a judicial formation (i.e., Chamber,
Committee, Single judge formation), which constitutes an increase of 7 %
in comparison with the previous year; 41,183 applications were decided
upon, thus 16 % more compared with 2009; 1,499 judgments were delivered
concerning 2,607 cases, an increase of 9 % compared with 2009; Particularly
dramatic is the following figure: As of 31 December 2010, 139,650 cases
were pending before a judicial formation (that is plus 17 % in comparison
with 2009).?

My contribution pursues three goals: First, I will give a short overview of
the main characteristics of the Council of Europe’s human rights system, that
is, above all, the right to an individual application. Secondly, I will elucidate
the effects of judgments of the Court, which constitute another important
reason for the effectiveness of the system. Thirdly, I will present a new special
feature of the Strasbourg system, the pilot judgment procedure, an instrument
of increasing effectiveness, only developed over the last few years.

II. Individual Applications to the European Court of
Human Rights

I have already mentioned that not only the member states may refer to the
Court an alleged breach of the Convention and its 14 Protocols by another
contracting party (Article 33 ECHR*) but also — and above all — individuals,
companies, NGOs and groups of individuals claiming to be the victim of a
violation of their Convention rights by one of the member states are entitled
to lodge applications to the Court under Article 34 of the ECHR. According

European Court of Human Rights, Annual Report 2010, 14.
*  European Court of Human Rights, Annual Report 2010, 145.

Cited Articles with no reference to a specific treaty will hereafter always refer
to the European Convention on Human Rights.
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to the aforementioned provision, the member states undertake not to hinder
in any way the effective exercise of this right.

Individual applications must meet certain requirements laid down in Article
35 of the ECHR to be admissible and to subsequently be examined by the
Court. One of these requirements is the exhaustion of local remedies, the
purpose of which is to first give the state an opportunity to provide redress for
the alleged violation at the national level. These two fundamental principles,
the right of individual application and the principle of subsidiarity of the
Court’s jurisdiction make up the originality and strength of the Convention
system.’ The concept of subsidiarity is designed to guarantee that ‘pluralism’,
together with ‘tolerance’ and ‘broadmindedness’, will remain one of the
foundations of a democratic society.

The effectiveness of the system is supported by the power of the Court to
impose ‘interim measures’ according to Rule 39 of the Rules of Court. Only
recently, the Court made use of this instrument on a large scale in the cases
of asylum seekers that applied against their deportation from a member state
of the European Union to Greece under the Dublin II agreement. According
to the Court’s case-law it can amount to a violation of the right to application
under Article 34 if a state does not comply with a Rule 39-measure.”

III. The Binding Force of Judgments of the European Court
of Human Rights

In case the Court declares an individual application admissible it then renders
a judgment on the merits — either in the composition as a ‘Committee’, a
‘Chamber’, or the ‘Grand Chamber’.

According to Article 46(1) and (2) of the Convention ‘the High Contracting
Parties undertake to abide by the final judgment of the Court in any case
to which they are parties’ and ‘[...] [t]he final judgment of the Court shall
be transmitted to the Committee of Ministers, which shall supervise its
execution’.

Traditionally, this provision was conceived as establishing binding effect
of judgments only upon the parties to a case, therefore within personal,

> Cf. European Court of Human Rights, Annual Report 2010, 52.

®  Handyside v. the United Kingdom, ECtHR, Application No. 5493/72, Judgment,
7 December 1976 (Ser. A.).

" Mamatkulov and Askarov v. Turkey, ECtHR, Application Nos. 46827/99
46951/99, Judgment, 4 February 2005, para. 128.
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functional and temporal boundaries. The European Court of Human Rights
has been reluctant to construe this provision as including a competence to
give directions or make recommendations to a state to take a particular course
of action. While it was clear that just satisfaction had to be paid under the
preconditions of Article 41 in conjunction with Article 46, it was contested
whether Article 46 encompassed further international obligations, such as
a direct obligation of reparation.® Recent case-law reaffirmed an existing
obligation to immediately end on-going violations of rights and freedoms
guarantee under the ECHR and to amend national legislation.® With respect
to the means to end the violation the state was free to choose. This new
approach solved to some extent the problem of the Court’s lack of competence
to repeal, amend, or void the law it held as contradicting the Convention.

IV. The Extended Effects (‘Orientierungswirkung’) of
Judgments of the European Court of Human Rights

However, the effects of a judgment of the Strasbourg Court are not limited
to the parties. It is common consensus among experts of the ECHR that the
effects of judgments go beyond the ‘inter partes effects’. They have, in fact,
so called ‘indicative effects’” or ‘effects as to their orientation’ — Orientie-
rungswirkung — i.e. not only a legal but also a de facto effect.

An example of such extended effects of an ECtHR judgment has been
highlighted by a recent judgment of the German Federal Constitutional Court
of 4 May 2011." With reference to the ECtHR judgment M. v. Germany of
17 December 2009, by which the ECtHR held that retrospective prolongation
of preventive detention infringed the right to liberty (Article 5) and the ban
on retrospective punishment (Article 7), the Federal Constitutional Court
found the continued placement in preventive detention after the expiry of
the ten-year maximum period and the retrospective imposition of preventive
detention to be unconstitutional. It determined that the final and binding

8 J.A. Frowein/W. Peukert, Europiische Menschenrechtskonvention — EMRK-
Kommentar (2009) 603 et seq.

®  Gluhakovié v. Croatia, ECtHR, Application No. 21188/09, Judgment, 12 April
2011, para. 85.

' German Federal Constitutional Court, 2 BvR 2365/09 of 4 May 2011, EuGRZ
2011, at 297.
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effect of one of its previous decisions'' in which it declared the very same
legal situation constitutional, did not constitute a procedural bar against
the admissibility of the complaints in the present case. This decision was,
in essence, inter alia based on an interpretation of the Basic Law for the
Federal Republic of Germany (‘Grundgesetz’), in a manner that is open to
international law. In particular, the Federal Constitutional Court held that a
decision of the ECtHR containing new aspects for the interpretation of the
Basic Law was equivalent to legally relevant changes, which could lead to
the final and binding effect of a Federal Constitutional Court decision being
transcended.

V. The Pilot Judgment Procedure

Over the years the Court has gradually ‘extended’ its powers. Since 2004,
with the express approval of the Committee of Ministers of the Council of
Europe, the Court applied in repetitive cases rooted in the same structural
or systematic problem or any other similar dysfunction in a contracting state
the so-called ‘pilot judgment procedure’. This instrument does not allow the
Court to deliver more judgments each year. Instead it enables the Court to
examine more applications while deciding fewer cases. The pilot judgment
procedure was adopted in order to diminish the excessive workload pressure
the Court was experiencing and to facilitate applicants in obtaining redress
more speedily with a national remedy at hand.

The pilot judgment procedure enables the Court to single out certain
applications for priority treatment, while it formally adjourns all similar
applications until it finds that a contracting state has failed to comply with
the operative provisions of the judgment or where the interests of the proper
administration of justice require a resumption of the examination.

A. The Legal Basis of a Pilot Judgment Procedure

The legal basis of the pilot judgment procedure has been subject to some
controversy." It is the unanimous opinion that the pilot judgment procedure

""" German Federal Constitutional Court, 2 BvR 2029/01 of 5 February 2004, EuGRZ
2004, at 73.

2 Cf. C. Paraskeva, ‘Returning the Protection of Human Rights to Where They
Belong, At Home’, 12(3) International Journal of Human Rights (2008) 415, at
433 et seq.
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cannot be based on customary international law. Therefore, the legal basis
has to be found in treaty law, more specifically in the provisions of the
Convention.

The Court bases the procedure on Article 46." The applicability of Article
46 to such a procedure has been contended not only from contracting states
but also from within the Court itself.

In 2003, before the first pilot judgment was delivered, the Court requested
an amendment of the draft Protocol No. 14 to include an express provision
for the pilot judgment procedure. This request was rejected by the Steering
Committee for Human Rights. It held the procedure to be covered by the
present Convention in its Protocol No. 11 version.

In 2004, the Committee of Ministers of the Council of Europe invited the
Court ‘to identify in its judgments finding the violation of the Convention,
what it considers to be an underlying systemic problem and the source of that
problem, in particular when it is likely to give rise to numerous applications,
S0 as to assist states in finding the appropriate solution and the Committee
of Ministers in supervising the execution of judgments’.'* Also in 2004, the
Committee of Ministers issued a recommendation on the improvement of
domestic remedies, which emphasised that states had a general obligation
to solve the problems underlying the violations found and recommended
the setting up of ‘effective remedies, in order to avoid repetitive cases being
brought before the Court’."

To strengthen the legal basis, refine the policy on, and ‘develop clear
and predictable standards’'® for the pilot judgment procedure the Court, in
March 2011, introduced Rule 61 on the Pilot Judgment Procedure to the
Rules of Court. The new rule provides for a stronger legal basis but some
uncertainties remain.

Rule 61 stipulates, inter alia, that ‘any application selected for pilot-
judgment treatment shall be processed as a matter of priority in accordance
with Rule 41 of the Rules of Court’."”

See above, Section III.

Res(2004)3 on judgments revealing an underlying systematic problem, 12 May
2004.

'3 Res(2004)6 on the improvement of domestic remedies, 12 May 2004.

As requested in the final declaration of the February 2010 Interlaken Conference
on the future of the Court.

7 Rule 61 of the Rules of Court, para. 2.
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B. Features of a Pilot Judgment

Against the background of Rule 61 of the Rules of Court the following
features of a pilot judgment may be identified:'®

1. The first feature is the finding of a human rights violation by the
Grand Chamber in the particular case examined, which reveals a
structural or systematic problem or any other similar dysfunction
affecting a whole class of individuals.

2. A connected conclusion that this systematic problem has caused or
may cause many other applications to the ECtHR.

3. Guidance to the defendant state on the type of remedial measures
that need to be taken in order to end the human rights violation
and to eliminate, as far as possible, its consequences. (This is to
help create the conditions at the national level in order to allow a
settlement of similar pending and potential cases on the national
plane.)

4. An indication that such domestic measures work retroactively in
order to deal with existing comparable cases.

5. Adjournment of all similar applications pending (under aforemen-
tioned conditions).

6. Reinforcement of the state’s obligation to take legal and administra-
tive measures by virtue of the operative provisions of the judgment.

7. The Court may reserve the question of just satisfaction until the
state undertakes the required remedial measures specified in the
pilot judgment.

8. Informing all key players in the Council of Europe as well as the
applicants in the pilot case and the adjourned cases on the state of
the pilot judgment procedure.

18

Inspired by the eight components of a pilot judgment as identified by Luzius
Wildhaber, the former President of the Human Rights Court; cf. A. Buyse, ‘The
Pilot Judgment Procedure at the European Court of Human Rights: Possibilities
and Challenges’, 57 Nomiko Vima (2009) 1890.
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From a more general perspective we may conclude that the pilot judgment
procedure aims at reconciling the interests of every ‘party’ involved: ‘the
interests of those whose rights have been violated (cessation of violation and
redress), the interest of the national authorities in tackling the underlying
problem [...] and the interest of the Court’s administration of justice.’"

C. Types of a Pilot Judgments

1. The Original Pilot Judgment

The first two judgments have been delivered by the Court in the pilot judgment
procedure of the original type in Broniowski v. Poland (2004) and Hutten-
Czapska v. Poland (2006). Original Pilot Judgments are those which specify
in the conclusion of the judgment the nature of the systematic problem and
the type of remedial measures that the state must adopt.

a. The Broniowski Case

The Broniowski* case concerned the alleged failure to satisfy the applicant’s
entitlement to compensation for property. In the aftermath of World War 11,
Poland’s eastern border had been redrawn along the Bug River. As a conse-
quence of the new demarcation of the border, the inhabitants of respective
areas were repatriated and most of them compensated under the so-called
‘Republican Agreements’ between the Polish authorities and some former
Soviet republics. However, an identifiable group of nearly 80,000 people, the
so-called Bug River claimants, did not receive any compensation. Broniowski,
the grandson of one of those Bug River claimants, was entitled to compensa-
tion, which he did not receive, not even after the Polish Constitutional Court
declared the relevant national provisions unconstitutional. Hence, Broniowski
lodged an application with the ECtHR in 1996.

In 2004, the Grand Chamber of the Strasbourg Court found a violation of
the applicant’s right to peaceful enjoyment of his possession (Article 1 of
Protocol No. 1) and identified an underlying systematic defect resulting ‘from
a malfunctioning of Polish legislation and administrative practice’, which
had affected and remained capable of affecting a large number of persons

' E. Fribergh, Pilot judgments from the Court’s Perspective, Stockholm Colloquy
(2008) 3.

2 Broniowski v. Poland, ECtHR, Application No. 31443/96, Judgment, 22 June
2004.
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and could ‘give rise to numerous subsequent well-founded applications’.”!
Contrary to its position in previous judgments that it was in principle for the
state to choose the measures to remedy the defect, the Court held — for the
first time — in the operative part of the judgment that the state must secure the
implementation of the property right in question in respect of the remaining
Bug River claimants or provide them with equivalent redress in lieu, by way
of adopting general measures. The Court decided to adjourn consideration of
all other Bug River cases until it delivered its judgment in the present case.

b.  The Hutten-Czapska Case

In the Hutten-Czapska® case, the applicant was one of around 100,000
landlords in Poland affected by a restrictive system of rent control that the
Court held to be in violation of the right to peaceful enjoyment of one’s
possessions (Article 1 of Protocol No. 1). As the Court determined, this vio-
lation originated in a systematic problem connected with the malfunctioning
of Polish housing legislation in that it imposed, and continued to impose,
restrictions on landlords’ rights and it did not and still does not provide for
any procedure or mechanism enabling landlords to recover losses incurred
in connection with property maintenance. In order to put an end to the syste-
matic defect identified, the Court, again, ordered in the operative part of the
judgment that Poland must ‘secure in its domestic legal order a mechanism
maintaining a fair balance between the interests of landlords [...] and the
general interest of the community [...] in accordance with the standards of
protection of property rights under the Convention’ by way of implementing
appropriate legal and/or other measures. ‘Pending the implementation of the
relevant general measures, which should be adopted within a reasonable time’,
the Court adjourned its considerations of related applications.

2. Quasi Pilot Judgments

In the course of time, some variations of the original type of a pilot judgment
have evolved. Common denominator of all these pilot judgments is the
identification of systematic problems in the state concerned and that the
Court gives advice to the Government on how to remedying the problem.

2 Ibid., para. 70.

2 Hutten-Czapska v. Poland, ECtHR, Application No. 35014/97, Judgment, 19
June 2006.
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Variations have originally evolved, on the one hand, due to some reluctance
on the part of the Chambers to refer cases to the Grand Chamber, on the other
hand, due to the fact that parties may object to the proposal to relinquish a
case in favour of the Grand Chamber. Given the controversy surrounding
the legal basis of a pilot judgment and the considerable impact it may have
on the state concerned, the original pilot judgment should benefit from the
enhanced authority of the Grand Chamber.*

Variations of pilot judgments relate to all sorts of features of a pilot judg-
ment: In some pilot judgments the Court waived an adjournment of similar
cases (e.g. Lukenda v. Slovenia; Scordino v. Italy; Rumpf v. Germany) and,
instead, rapidly processed them by judging in each single case. In other pilot
judgments the Court did not insist on general measures being retroactive
(e.g. Sejdovic v. Italy). Deadlines were set in Xenides-Arestis v. Turkey and
Burdov v. Russia (No. 2), but not in Lukenda, while in Scordino a deadline
was indicated but not in the operative part of the judgment. It seems the
Court has established a practice to adapt a pilot judgment to the specific
circumstances of a case and therefore does not always exhibit all features of
an original pilot judgment.*

One of the most recently issued ‘quasi pilot judgments’ by a Chamber is
the Rumpf'v. Germany® judgment of 2 September 2010. The case concerned
the excessive length of proceedings before the domestic courts, a recurring
problem underlying the most frequent violations of the Convention found by
the Court in respect of Germany. More than half of the Court’s judgments
against Germany finding a violation concerned this issue and the number of
such applications was constantly increasing. Taking into account a recent
legislative initiative, the Court determined that Germany had so far still failed
to put into effect any measures aimed at improving the situation, despite
the Court’s substantial and consistent case-law on the matter. Against the
background of the increasing number of individual applications rooted in
shortcomings of the German Government and resulting from a practice in-
compatible with the Convention, the Court considered it appropriate to apply
the pilot judgment procedure. The Chamber unanimously held that Germany
had to introduce without delay and at the latest within one year from the date
on which the judgment became final, an effective domestic remedy against

#  Fribergh, supra note 19, at 5.

# See D. Milner, Codification of the Pilot Judgment Procedure (Lecture), Seminar

at the European Court of Human Rights (14 June 2010) 7.

»  Rumpfv. Germany, ECtHR, Application No. 46344/06, Judgment, 2 September
2010.
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excessively long court proceedings. It determined that a remedy was to be
considered effective if it could be used either to expedite a decision by the
courts dealing with a case or provide the litigant with adequate redress for
delays that had already occurred.

In Rumpfv. Germany the Court did not adjourn the examination of similar
cases as it held this unnecessary. Besides, it saw a potential in continuing to
process all similar pending cases in the usual manner to remind Germany
on a regular basis of its obligations under the Convention and in particular
resulting from the instant judgment.

D. Execution of a Pilot Judgment

Irrespective of the type of a pilot judgment, the execution stage remains
under the authority of the Committee of Ministers. In 2006, the Rules of the
Committee of Ministers for the supervision of the execution of judgments and
of the terms of friendly settlements were amended (Article 4(1)) to principally
provide for priority treatment of the supervision of judgments in which the
Court has identified what it considers a systemic problem.

In addition, the Court will conduct an assessment of the implementation
of the indicated general measures in both the instant and the adjourned cases,
so as to be able to decide whether to strike out the remaining pending cases
in that group.”

VI. Conclusion

In conclusion, the right of individual petition is still one of the cornerstones
of the system of the European Convention on Human Rights, as it is the pro-
cedural instrument guaranteeing effective enforcement of the most essential
human rights as part of European values. In other words, the Convention
rights are given true practical relevance by virtue of individual petition.

The excessive workload of the Court and the constantly increasing number
of individual applications jeopardised the ECtHR to a certain extent — the
Court was said to be the victim of its own success. In this situation, member
states, the Council of Europe, and in particular the Court itself were constantly
looking for solutions. The pilot judgment procedure is one tool for achieving
a reduction in workload and restoring efficiency and effectiveness of the
Court. However, it is still just a drop in the ocean.

26

Fribergh, supra note 19, at 5.
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Protocol No. 14 entered into force much too late as a result of Russia’s
reluctance to ratify it. The introduction of a certiorari-system such as in
the USA is in discussion. It could solve the problem of the Court to some
extent. On the other hand, however, it would be a step back in many other
respects — I will mention only two instances: First, we have a system of
constitutional justice in many member states with an unlimited right to
application; compared to that, the Strasbourg system would look like a
second class Court, which it is not at all so far. Secondly, and of even greater
importance: A number of the so-called new democracies still do not have a
consolidated system of judicial review by independent judges. With a view
to these member states, an international system with the unlimited right to
application is most important for achieving the aim of European integration
based on democracy and the rule of law. It is therefore worth continuing
the struggle and the search for better solutions within the existing system
although it may seem less convenient.



The European Committee for the
Prevention of Torture and Inhuman or
Degrading Treatment or Punishment

Ursula Kriebaum®

I.  Introduction

The European Convention for the Prevention of Torture' came into force
in 1989. It does not establish any new norms, but builds on the obligation
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contained in Article 3 of the European Convention on Human Rights (ECHR):
‘No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.’?

The European Convention for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (ECPT) sets up the European Com-
mittee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (CPT). The task of the CPT is to organise regular visits to
any place where persons are deprived of their liberty by a public authority.’?

The task of the Committee is to identify the indicators and sources of
situations that could result in torture or inhuman treatment or punishment
of persons deprived of their liberty, in order to recommend measures to the
competent authorities in case of such indications.*

It seems to be important to stress that the detected ‘symptoms’ themselves
need not amount to degrading or inhuman treatment or punishment or even
to torture. It is simply the aim of the Convention to recognise the indicators
of such conditions and to prevent through the proposal of remedies the dete-
rioration of the conditions to a point where one has to diagnose a degrading
or inhuman treatment or punishment or even torture.

Thus, the Convention aims at preventing torture by non-judicial means.’
The Committee can act ex officio and is not, as other organs such as, e.g., the
European Court of Human Rights,® dependent on the filing of an individual
petition or a state petition.

Rights Success Stories of the Council of Europe: Some Reflections on the Impact
of the CPT Upon the Case-law of the European Court of Human Rights’, in M.
Groenhuijsen/T. Kooijmans/T. de Roos (eds.), Fervet Opus: Liber Amicorum
Anton van Kalmthout (2010) 193. See also: Association for the Prevention of
Torture (APT) Publications on the European Committee for the Prevention of
Torture (CPT).

Art. 3, Convention for the Protection of Human Rights and Fundamental Free-
doms, 213 UNTS 222.

3 Art. 1, ECPT, supra note 1.

First General Report on the CPT’s activities covering the period November 1989
to 31 December 1990, paras. 45 et seq.; A. Cassese, ‘The European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment Comes of Age’, in N. Blokker/S. Muller (eds.): Towards More Effective
Supervision by International Organizations — Essays in Honour of Henry G.
Schermers Vol. 1 (1994) 119; Kicker, ‘Das Europiische Komitee zur Verhiitung
von Folter (CPT)’, supra note 1, at 590.

5 Art. 1 ECPT, supra note 1.

Arts. 33, 34 Convention for the Protection of Human Rights and Fundamental
Freedoms, supra note 2.
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The CPT does not depend on allegations of ill-treatment to carry out its
tasks. As the ratification of the Convention represents prior consent to visits,
the CPT can visit any state without the express agreement of the government.’

The whole system is based on the principles of co-operation and confiden-
tiality.® Member states are under an obligation to report to the CPT any place
where persons are deprived of their liberty. The existence of secret detention
facilities would therefore be a violation of Article 3 ECPT.

Today, all 47 member states of the Council of Europe are parties to the
Convention. Even where certain member states of the Council of Europe
do not have full control over their entire territory, the de facto authorities in
some of these regions have cooperated with the CPT. For example, the CPT
succeeded in visiting Abkhazia, but attempts to visit South Ossetia have so
far failed.” With regard to Kosovo, the Council of Europe has concluded an
agreement with UNMIK as well as with NATO to enable the CPT to fulfil
its obligations in Kosovo." As far as Cyprus is concerned, so far the CPT
has not been able to visit the North. The CPT has also been unable to visit
Nagorno-Karabakh so far."

An agreement has been concluded with the International Criminal Tribunal
for the Former Yugoslavia (ICTY). In an exchange of letters between the
ICTY and the Council of Europe dated 7 and 24 November 2000, the CPT
agreed to monitor the treatment and conditions of detention of persons
convicted by the ICTY which are serving their sentences in Albania, Ger-
many, Portugal, Ukraine, and the United Kingdom. On this basis, the CPT
has visited two persons convicted by the ICTY and serving their sentences

7 Art. 8(1) ECPT, supra note 1.
8 Arts. 3, 11 ECPT, supra note 1.

19" General Report of the European Committee for the Prevention of Torture
and Inhuman and Degrading Treatment or Punishment (CPT) (2009), at para. 4.

See Agreement between the United Nations Interim Administration Mission in
Kosovo and the Council of Europe on Technical Arrangements Related to the
European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, 23 August 2004 (http://www.cpt.coe.int/documents/
srb/2004-08-23-eng.htm), CPT (2004) 69, CPT (2003) 57; Press Release of 19
July 2006 reporting an exchange of letters between Jaap de Hoop Scheffer on
behalf of NATO and Terry Davis on behalf of the Council of Europe defining
the modalities of the inspections to NATO run detention facilities (www.cpt.coe.
int/documents/srb/2006-07-19-eng.htm).

' 19" General Report, supra note 9, at para. 4.
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in the United Kingdom during an ad hoc mission in 2007 and 2010."* Also,
in the course of one of its periodic visits to Germany, the CPT’s delegation
examined the treatment and conditions of detention of another prisoner
convicted by the ICTY."

II. CPT Membership

The members of the Committee ‘shall be chosen from among persons of high
moral character, known for their competence in the field of human rights
or having professional experience in areas covered by [the] Convention.’*

A special feature of the CPT is its interdisciplinary composition. Its
members come from various professional backgrounds (lawyers, medical
doctors including forensic doctors and psychiatrists, persons with experience
in the prison administration, parliamentarians, just to give a few examples).

They all serve in their individual capacity'® and shall be independent and
impartial. Their number is equal to that of the states parties to the Conven-
tion.'® Currently it has 43 members since four states'” have not nominated
candidates.

The CPT elects a Bureau (consisting of one President and two Vice-
Presidents)' and has a Secretariat at its disposal, which is based in Strasbourg.

‘Council of Europe Anti-Torture Committee Visits the United Kingdom’, avail-
able at http://www.cpt.coe.int/documents/gbr/2010-24-06-eng.htm (last visited on
4 September 2013). This specific monitoring activity of the CPT is regulated by
an Exchange of Letters between the ICTY and the CPT, dated 7 and 24 November
2000, and an Agreement between the United Nations and the United Kingdom
Government, dated 11 March 2004.

21" General Report of the European Committee for the Prevention of Torture
and Inhuman and Degrading Treatment or Punishment (CPT) (2011), CPT/Inf
(2011) 28, paras. 1, 8, 9.

4 Art. 4(2) ECPT, supra note 1.
15 Art. 4(4) ECPT, supra note 1.
' Art. 4(1) ECPT, supra note 1.

In June 2011 the seats in respect of the following states were vacant: Bosnia and
Herzegovina, Latvia, Montenegro, ‘the former Yugoslav Republic of Macedonia’.

Mr Lotif Hiiseynov (Azerbaijan), President; Ms Haritini Dipla (Greece), Acting
I** Vice-President; Mr Jean-Pierre Restellini (Switzerland), Acting 2™ Vice-
President.
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The Secretariat consists of a central section composed of the Executive
Secretary and his Deputy as well as the three persons in charge of research,
information strategies, media contacts, publications, documentary research,
administrative issues, budgetary, and staff questions. The Secretariat also
comprises three divisions, each focussing on different countries. Division 1
covers Albania, Austria, Belgium, Czech Republic, Estonia, Hungary, Italy,
Latvia, Lithuania, Luxembourg, Malta, Norway, San Marino, Slovakia,
Slovenia, and Turkey. Division 2 covers Armenia, Azerbaijan, Bulgaria,
Denmark, Finland, France, Georgia, Iceland, Moldova, Monaco, Poland,
Romania, Russian Federation, Sweden, and Ukraine. And Division 3 co-
vers Andorra, Bosnia and Herzegovina, Croatia, Cyprus, Germany, Greece,
Ireland, Liechtenstein, Montenegro, Netherlands, Portugal, Serbia, Spain,
Switzerland, FYROM (The former Yugoslav Republic of Macedonia), and the
United Kingdom."” The Secretariat of the CPT forms part of the Directorate
General 1 on Human Rights and the Rule of Law and belongs to the section
of the Human Rights Directorate. Its members are appointed by the Secretary
General of the Council of Europe.”

III. Missions

Undertaking missions and recommending improvements based on the findings
gathered during these missions is the main working-tool of the CPT.* Thus,
its work revolves entirely around organising missions, undertaking them,
reporting on them, and the follow-up process.

The Convention provides for two types of missions: first, periodic mis-
sions and second, such other visits as appear to the CPT to be required in
the circumstances, so-called ad hoc missions.

To visibly guarantee its independence and impartiality, the CPT decided
from the beginning of its work that the members of the Committee do not take
part in missions to the state in respect of which he or she was elected.”> The
CPT adopted the same approach concerning the adoption of mission reports.

1 See for this information the website of the Council of Europe, available at http://
www.cpt.coe.int/en/contact-us.htm (last visited on 5 September 2013).

2 Rule 10, Rules of Procedure of the ECPT, CPT/Inf/C (2008) 1.
2 Arts. 1, 10 ECPT, supra note 1.
2 Rule 35(2), Rules of Procedure ECPT, supra note 20.



70 Austrian Review of International and European Law

A. Periodic Missions

Periodic missions are those regularly planned by the Committee.”? The CPT
hoped initially that it would be able to visit each state party every two years.*
Now the average period between two periodic missions is four to five years.”

In establishing its provisional programme of periodic missions the CPT
has to take into account the number of places to be visited and has to ensure,
as far as possible, that states are visited ‘on an equitable basis’. Of course,
it is subjected to budgetary constraints.

The CPT decided the programme for the first round of periodic missions
by lot to underline its impartiality.?® From the second round on, this system
has been changed: it seems that the CPT decides according to its assessment
of need.

Its decisions seem to be based on the following criteria:”’

- the general human rights situation in a country;
- the manner in which the country responded to the reports of the CPT;
- information concerning special problems which occurred in a state;
- matters of concern during the previous mission;

- new member states are given priority.
B. Ad hoc and Follow-up Missions

The CPT undertakes ad hoc missions if it arrived at the conclusion that they
are required by the prevailing circumstances in a given state. This is the

2 Art. 7(2) ECPT supra note 1; Rule 29, Rules of Procedure ECPT, supra note 20;
Kriebaum, Folterpriavention in Europa, supra note 1, 99-104.

1% General Report of the European Committee for the Prevention of Torture and

Inhuman and Degrading Treatment or Punishment (CPT) (1991), CPT(91)3, para.
89; 2™ General Report of the European Committee for the Prevention of Torture
and Inhuman and Degrading Treatment or Punishment (CPT) (1992), CPT/Inf
(92) 3, para. 28.

See Kriebaum, Folterprivention in Europa, supra note 1, 100-104 with further
references.

25

% 1*General Report, supra note 24, at paras. 19, 52. Cassese, The European Com-

mittee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment Comes of Age, supra note 4, at 117.

7 Kriebaum, Folterpriavention in Europa, supra note 1, at 101 with further refer-

ences.
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case if the CPT is informed of particularly serious or urgent situations. This
would be reliable information indicating that there is an increased danger of
degrading or inhuman treatment of persons deprived of their liberty. So one
can speak of an urgent action mechanism.*

Such a mission took place, for example, in Armenia in 2008. The purpose
was to examine the treatment of persons deprived of their liberty in the
aftermath of the presidential elections. In Albania, another such mission
started on 30 January 2011. The background to the visit was that on 21
January 2011 several persons had been taken into custody in the context
of disturbances that had occurred in Tirana. The purpose of the three-day
visit was to examine the treatment of these persons.” The ad hoc mission to
Ukraine in December 2011 was a combination of a follow-up mission with
an urgent action mechanism. The main objective of the mission was to assess
the progress made concerning the implementation of recommendations in the
field of detention by law enforcement agencies. However, at the occasion of
the mission, the delegation also assessed the health care provided to a number
of prisoners, among them Yulia Tymoshenko.*

The aim of follow-up missions is to evaluate the progress made by the state
concerned in implementing the CPT’s recommendations. For that purpose, it
can be necessary to visit the same place again after a relatively short period
of time or to visit other places within the same state to be able to assess the
development of the situation.” The CPT undertook such a mission to FYROM
from 21 to 24 November 2011 to assess the status of implementation of the
recommendations made by the CPT in the report on its September/October
2010 periodic mission.*

# 1" General Report, supra note 24, at para. 23; Kriebaum, Folterprivention in

Europa, supra note 1, 104-111.

CPT Press Release, ‘Council of Europe Anti-Torture Committee Visits Albania
to Monitor the Treatment of Persons Detained During Recent Disturbances
in Tirana’, 4 February 2011, available at http://www.cpt.coe.int/documents/
alb/2011-02-04-eng.htm (last visited 4 September 2013).

CPT Press Release, ‘Council of Europe Anti-Torture Committee Visits Ukraine’,
12 December 2011, available at http://www.cpt.coe.int/documents/ukr/2011-12-
12-eng.htm (last visited 4 September 2013).

3t European Committee for the Prevention of Torture, ‘The CPT Standards’, CPT/
Inf/E (2002) 1 - Rev. 2010 (2011), 19, para. 19.

CPT Press Release, ‘Council of Europe Anti-Torture Committee Visits “the
Former Yugoslav Republic of Macedonia™, 25 November 2011, available at
http://www.cpt.coe.int/documents/mkd/2011-11-25-eng.htm (last visited on 4
September 2013).
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The CPT enjoys discretion as to when it deems a mission necessary and as
to the elements on which its decision is based. It is entitled to act on informa-
tion emanating from any source but is not obliged to act on information it
receives. The CPT is free to assess communications from individuals and
NGOs and can rely upon them to decide an ad hoc mission but should not
act as an instance for individual complaints.

So far the CPT has undertaken 314 missions (190 periodic and 124 ad
hoc visits), spending some 2.860 days visiting places where persons are
deprived of their liberty.

C. Notification of the Mission

The CPT is required to ‘notify the Government of the Party concerned of its
intention to carry out a visit’. After such a notification, it may at any time visit
any place where persons are deprived of their liberty by a public authority.*

It has to strike a balance between the need to allow the state party to
prepare for a mission* and the necessity to prevent the covering up of abuses
to retain a certain element of surprise. Therefore, it has devised a three-step
notification process for periodic missions. It decides upon its programme of
periodic missions towards the end of a given year. The secretariat informs the
parties that the CPT will visit in the following year. The Committee issues
a short press release indicating the names of the countries where a periodic
visit is planned. This is the only public announcement before the mission
takes place. Only about two weeks before the mission takes place does the
CPT inform the state party of the exact dates of the mission, its length and
the members of the delegation as well as the persons supporting them.*
The CPT informs the authorities a few days before the actual beginning of
the mission of some of the places that intends to visit. However, the CPT’s

3 Art. 8 ECPT, supra note 1.

3 Officials which the CPT wants to contact have to be available; special arrange-

ments for high security institutions could be necessary; preparation of information
about the custodial situation in a country for the CPT.

The notification has to contain the names of the experts, the interpreters and the
members of the secretariat assisting the CPT during the mission. A state party
may exceptionally declare that a person assisting the CPT is not allowed to take
part in a visit to a place within its jurisdiction. Such a right to object does not
exist concerning members of the CPT. This formal notification also contains a
request that meetings with specified ministers and/or high-ranking officials be
arranged.



The CPT 73

delegation may in the course of the mission decide to visit places not notified
in advance and it usually does s0.*

This period of a few days is considered to be too short to undertake
substantial changes to material detention conditions and regimes. The places
not notified are mainly police stations, airport transit areas and other small
institutions. In such places of detention changes at short notice are more
likely to happen and fewer preparations for a visit are requested on both sides.

D. Making Visits

Usually missions include private meetings with representatives of local NGOs
and individuals (university professors, lawyers, ... ), who are thought to be
able to provide the delegation with recent valuable information, as well as
meetings with the national authorities (ministers and high-ranking officials
responsible for the institutions to be visited).”’

Delegations visit places of detention (police stations, prisons, immigration
detentions centres, airport transit areas, youth detention facilities, closed
psychiatric hospitals, military detention facilities, etc.).

The CPT enjoys considerable powers when carrying out a mission.*®

- It has unlimited access to the territory of the state party;
- it has the right to travel without restriction;
- it has freedom of movement within places of detention;

- it has access to full information on places where persons deprived
of their liberty are held;

- it has access to information including custody records, medical
records, registers containing information about visits from family
members, advocates and medical doctors, etc.;

- the delegations are entitled to interview in private any persons
deprived of their liberty (although there is no obligation for the
detainees to enter into contact with the CPT) and to communicate
with any other person who the delegation believes can supply
relevant information.

% CPT/Inf/E (2002) 1 - Rev. 2010, supra note 31, 26 para. 58.
7 Art. 8(3), 8(4) ECPT, supra note 1; 1** General Report, supra note 24, at para.
64.

¥ CPT/Inf/E (2002) 1 - Rev. 2010, supra note 31, 25 para. 55 et seq.
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Usually, these rights of the delegations are respected without any problem. In
case of delays the delegations can usually solve the problem in discussions
with the authorities. In 2010, the CPT broke off a visit to Transnistria since
a delegation was denied its right to interview prisoners in private, which is
a clear violation of the member state’s duty to cooperate. The Committee
stated that it is prepared to resume its visit to the region as soon as its rights
are fully guaranteed.”

Custody registers give, e.g., information about unusual high numbers of
transfers to other places of detention (mostly from police stations to prisons)
or releases. The CPT considers the movement of persons just prior to a
delegation’s visit, leaving normally busy places of detention empty to be
unacceptable with regard to the obligation to cooperate.*

The inmates are asked about their experiences in custody, whether they
have been subjected to ill-treatment such as blows, cuffs or to degrading
treatment. Furthermore, the delegations want to learn about their daily life.
The interviews also enable the delegation to acquire information on how
detainees were treated before they arrived at a particular detention facility
at earlier places of detention or during the initial arrest.

During the interviews, the delegation members take notes; however, the
CPT decided to refrain from using tape-recorders or taking photographs.*

The delegations also have discussions with the personnel of the institutions.

The delegations visit cells and look closely at the conditions in which
detainees are held. They check the following factors depending on the type
of institution:*

- Material living-conditions such as: size, furniture, and state of repair
of the cell; lighting, ventilation, existence of a call system, access to
sanitary facilities, state of repair of the sanitary facilities, existence

¥ 20" General Report of the European Committee for the Prevention of Torture and

Inhuman or Degrading Treatment or Punishment (CPT) (2010), CPT/Inf (2010)28,
para. 10; Rapport au Gouvernement de la Moldova relatif a 1a visite effectuée par
le Comité européen pour la prévention de la torture et des peines ou traitements
inhumains ou dégradants (CPT) en Moldova du 21 au 27 juillet 2010, CPT/Inf
(2011)8, para. 3; see also Réponse du Gouvernement de la Moldova au rapport
du Comité européen pour la prévention de la torture et des peines ou traitements
inhumains ou dégradants (CPT) relatif a sa visite effectuée en Moldova du 21
au 27 juillet 2010, CPT/Inf (2011)9, 3.

40 20 General Report, supra note 24, at para. 22.

41

1" General Report, supra note 24, at para. 66.

42 2 General Report, supra note 24, at paras. 36 et seq.



The CPT 75

of sanitary products, state of repair of the building, cleanliness,
hygiene, heating, provision of blankets and mattresses;

overcrowding of the facilities;

food (quality, quantity, kitchen hygiene);

possibility of outdoor exercise;

regime activities (purposeful activities — work, education);
solitary confinement (safeguards for detainees);

health care services;

contact with the outside word (telephone, correspondence, visits);
staff-inmate relations;

training of prison officers;

treatment and problems of foreign detainees;

women related issues;

disciplinary system (procedural safeguards);

existence of complaints procedures;

existence of national inspection systems;

information provided to prisoners;

issues related to the transfer of inmates;

separation of different categories of inmates (age, sex, ... );
violence among inmates;

psychiatric facilities within prisons.*

In regard to safeguards against ill-treatment — especially in police custody —
the CPT analyses whether the following safeguards are provided by the law
and in practice:*

notification of custody to a relative/friend and a lawyer;
access to a lawyer;

medical examination of detained persons by the doctor of their
choice;

information on rights of the detained persons;

43

Living conditions, treatment, resources, staffing level, isolation, use of means of

constraint, external supervision.

44

2" General Report, supra note 24, at paras. 36 et seq.
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- existence and respect of a code of conduct for police interrogation;
- existence and use of custody registers;

- complaints procedures vis-a-vis allegations of ill-treatment;

- external inspections of police premises;

- independent inquiry organs vis-a-vis allegations of ill-treatment.

At the end of the missions, the head of the delegation, if possible with the
rest of the delegation, meets with the national authorities concerned in order
to give their preliminary findings.*

With regard to particularly urgent matters concerning conditions of deten-
tion the delegation makes ‘immediate observations’. In such cases, the CPT
requests the authorities to submit a report on the issue in question within a
specified time limit (usually three months).

E. High-Level Talks

High-level talks are an additional possibility to engage in an on-going
dialogue between state authorities and the CPT. High level talks allow for
direct contacts outside the formal framework of a visit. Only occasionally are
they part of an ad hoc mission. If they are undertaken outside a mission and
therefore do not include visits to detention facilities, they are not referred to
as visits by the CPT. On behalf of the CPT they are usually conducted by its
President or one of its Vice Presidents, a member of the CPT and either the
Executive Secretary or the Head of the Division of the Secretariat which is
concerned with the respective member state. Members of the government
and senior officials take part for the member state in such talks. The first such
talks were held in Turkey in 1996, where the Bureau of the CPT met with
the Prime Minister and other members of the Turkish government as well as
with senior officials.* Since then, the CPT has made use of this instrument
on a regular basis.”’

4 1* General Report, supra note 24, at para. 67.

4 See 7™ General Report of the European Committee for the Prevention of Torture

and Inhuman or Degrading Treatment or Punishment (CPT) (1997), CPT/Inf
(97)10, 1.4; 8" General Report of the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT) (1998),
CPT/Inf (98) 12, para. 6.

A number of such talks were held. Here are some examples: Kosovo, 19" General
Report, supra note 9, at para. 34; Georgia: 2008, 18" General Report of the
European Committee for the Prevention of Torture and Inhuman or Degrading

47
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IV. Reports

After each visit the Committee informs the state concerned of the facts
found during the visit and transmits recommendations for improvement in a
report.* The report remains confidential unless the state concerned has given
its express authorisation so that the report can be made public. So far all of
the states have agreed to have reports (although not all reports) published.
Russia does not follow this general trend and has only allowed the publication
of one out of 18 reports transmitted to it by the CPT.* As of January 2012,
264 reports have been published. This provides an opportunity for the ‘civil
society’ to insist on the implementation of the recommendations contained
in the reports.

Only in cases where the state party fails to co-operate or refuses to improve
the situation in light of the CPT’s recommendations, the Committee may
decide to make a public statement on the issue.”*' The CPT has issued six
public statements so far. Turkey (1992, 1996), Russia — Chechen Republic
(2001, 2003, 2007), Greece (2011).

Treatment or Punishment (CPT) (2008), CPT/Inf (2008) 25, para. 12; Greece:
2007, 2010; Turkey: 1996, 2003, 13™ General Report of the European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
(CPT) (2003), CPT/Inf (2003) 35, para. 6, 2008, 19" General Report, supra note
9, at para. 33; FYROM: 2001, 12* General Report of the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
(CPT) (2002), CPT/Inf (2002) 15, para. 8, 2009, 19" General Report, supra note
9, at para. 35; Russia: 2001, 12™ General Report, para. 6, 2002, 13" General
Report para. 5, 2005, 15" General Report of the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT)
(2005), CPT/Inf (2005) 17, para. 1, 2006, 16™ General Report of the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (CPT) (2006), CPT/Inf (2006) 35, para. 19.

# Art. 10(1) ECPT, supra note 1.

4 As of 15 October 2011, 21 General Report, supra note 13, at 66.

0 Art. 10(2) ECPT, supra note 1.

So far two public statements concerning Turkey have been made by the Commit-

tee. The first one in 1992 (CPT/Inf (93) 1) was justified by the continuing failure

of the Turkish authorities to improve the situation in the light of the recommenda-

tions of the CPT concerning the legal safeguards against torture and other forms

of ill-treatment in police (and gendarmerie) establishments and the activities of

the Anti-Terror Departments of the Ankara and Diyarbakir Police. The second

one (CPT/Inf (96) 34, 16 December 1996) was necessary, as the CPT, during
its visits since 1994, came to the conclusion that torture and other severe forms
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The objective of all of the recommendations of the CPT is the removal of
circumstances contributing to the risk of torture. The Committee’s primary
task is to recommend measures before the level of a human rights violation
is reached. As the reports of the CPT show, its concrete proposals extend
far into the field of reforms of investigation procedures as well as the penal
system, even in countries without ‘torture problems’, and they can also
include, for example, recommendations concerning premises or the education
and selection of staff.

The CPT has developed a large corpus of standards concerning the deten-
tion conditions in places where persons are deprived of their liberty and with
regard to legal safeguards for such persons. Furthermore, it has published
its standards as sections of its annual reports. So far it has issued compiled
standards on:

- Police custody and imprisonment (2" 11", 12" General Report);

- Health care services in prisons (3™ General Report);

- Foreign nationals detained under aliens legislation (7™ General
Report);

- Involuntary placement in psychiatric establishments (8" General
Report);

- Juveniles deprived of their liberty (9" General Report);

- Women deprived of their liberty (10" General Report);

- Deportation of foreign nationals by air (13" General Report);

- Combating impunity (14" General Report);

- Means of restraint in psychiatric establishments for adults (16"
General Report);

- Safeguards for irregular migrants deprived of their liberty (19"
General Report);

- Electrical discharge weapons (20™ General Report);

- Access to a lawyer and solitary confinement of prisoners (21st
General Report).

of ill-treatment constituted still an important characteristic of police custody in
Turkey. Although a major part of the legal and regulatory framework necessary
to combat torture and ill-treatment is in place in Turkey these measures are being
ignored in practice.



The CPT 79

V. Follow-up of Missions

The CPT’s reports are considered not to be the end but the beginning of
a process. The purpose of this dialogue between the states and the CPT is
not to condemn but to work towards the future prevention of torture and
ill-treatment.*

The CPT asks each state party to submit within six months of receipt an
interim response and within twelve months a final response.* Those responses
are considered by the Committee which transmits its observations on the
responses in forms of letters to the states parties. They are confidential. So far,
states have been very reluctant to authorise publication of this correspondence.

VI. The CPT and the European Court of Human Rights

Although the findings of the CPT are of course not binding for the European
Court of Human Rights (‘the Court’), they have had both a jurisprudential
and an evidential impact upon the determination of a violation of Article 3
ECHR. Two different forms of jurisprudential impact can be distinguished.
The first is an application of the set of standards developed by the CPT by
the European Court of Human Rights. The second is the adoption of an actual
assessment of a prevailing situation in a place of detention.

The case Akhmetov v. Russia can serve as example for the jurisprudential
impact of the CPT’s standard setting.** The applicant served a prison sen-
tence and suffered from a rare tumour. He claimed that the lack of adequate
medical treatment in prison amounted to a violation of Article 3 ECHR.”
He argued that the prison authorities omitted to arrange for treatment in a
civilian hospital although the penitentiary system could not provide for the
required treatment.” Concerning the applicable international law standard,
the Court relied on the 3" General Report of the CPT:

‘80. The Court reiterates that the CPT in its 3rd General Report [...] stated
that a prison’s health care service should be able to provide regular out-

2 CPT/Inf/E (2002) 1 - Rev. 2010, supra note 31, at21, para. 33.
3 Para. 71, 1* General Report, supra note 24, at para. 71.

> Akhmetov v. Russia, ECHR Application No. 37463/04, Judgment, 1 April 2010.
For such an approach see also, e.g., Salmanoglu and Polattas v. Turkey, ECHR
Application No. 15828/03, Judgment, 17 March 2009, paras. 80-89.

% Akhmetov, supra note 54, at para. 69.
% Ibid., para. 77.
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patient consultations and emergency treatment. At the same time, prison
doctors should be able to call upon the services of specialists and the direct
support of a fully-equipped hospital service should be available, in either
a civil or prison hospital.’”’

Based on this standard, the Court found a violation of Article 3 ECHR since
the ‘authorities did not take sufficient measures to provide the applicant with
adequate medical assistance’.*®

The case of Yordanov v. Bulgaria® can serve as example for the Court
using CPT reports as corroborating evidence of the applicants’ detention
conditions. The Court stated that the qualification of the detention conditions
as ‘inhuman and degrading’ by the CPT may inform its decision.® In that
way, the report also has a certain jurisprudential impact since the Court
adopted the CPT’s assessment of the actual situation in the detention facility.

The application by the Court of the CPT’s general standards as benchmarks
for the interpretation of Article 3 ECHR is to be welcomed. The use of CPT’s
findings as evidence for the existence of a certain situation in a detention
facility is also to be welcomed. The CPT has welcomed the increasing
reference being made by the Court to the CPT’s standards as well as to the
specific findings in its country visit reports.°'

However, more caution is advisable in the adoption by the Court of
concrete assessments of specific situations by the CPT. Here, it might be
problematic in certain instances if the Court relies too much on the CPT’s
choice of terminology in the Court’s own assessment of whether the minimum
level required to trigger a violation of Article 3 is reached.®” To adopt the
CPT’s assessment is certainly unproblematic in clear-cut situations where
it is evident that the level of a violation of Article 3 ECHR is not reached
or where the situation is so deplorable that the conditions prevalent in a
detention facility clearly violate Article 3 ECHR. In cases which are in a

7 Ibid., para. 80.
% Ibid., para. 84.

¥ Yordanov v. Bulgaria, ECHR Application No. 56856/00, Judgment, 10 August
2000, paras. 33-43, 81, 84, 91-96.

% Ibid., para. 81.

1 19" General Report, supra note 9, at para. 6.

2 M. Evans/R. Morgan, ‘Torture: Prevention Versus Punishment?’, in C. Scott (ed.),

Torture as Tort, Comparative Perspectives on the Development of Transnational
Human Rights Litigation (2001) 145.
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grey zone between these two extremes, however, there may not be much
difference between conditions described by the CPT as ‘totally inappropriate’
and conditions described as ‘inhuman and degrading’. The absence of the
latter term cannot be taken as a guarantee that the conditions do not violate
Article 3 ECHR.

The CPT was not created to pass judgment but is constituted as a preventive
organ. This may impact its selection of words. Therefore, in cases where the
CPT did not use the term ‘inhuman or degrading’ but described the situation
nevertheless as critical, the Court should use the CPT’s assessment only as
a starting point and should satisfy itself of the conditions prevailing in the
detention facility or should base its decision on the facts described by the CPT
but make its own assessment. This approach was adopted by the European
Commission in Peers v. Greece.” There, it took the CPT’s assessment of the
detention facility as a starting point and inspected the conditions itself. The
CPT in its report had qualified the place as totally unsuitable for someone in
need of psychiatric care but not as inhuman or degrading. The Commission
delegate visited the institution and found corroborating evidence for the
conditions described in the complaint. The Court found that the situation to
which the applicant was exposed was degrading.*

In the Yordanov case,” the CPT had qualified the prevailing situation
as amounting to inhuman and degrading treatment. The Court reached the
same conclusion after relying on the facts underlying in the CPT’s report,
an approach which is to be welcomed. In Stanev,* the CPT had described
the conditions prevailing in a social care home as inhuman and degrading.
This assessment of the living conditions as inhuman or degrading by the CPT
apparently influenced the corresponding finding by the Court. After evaluating
the findings of the CPT as far as the living conditions were concerned, the
Court stated that

‘nor can it ignore the findings of the CPT, which, after visiting the home,
concluded that the living conditions there at the relevant time could be said
to amount to inhuman and degrading treatment.’®’

8 Peers v. Greece, ECHR Application No. 28524/95, Judgment, 19 April 2001.
% Ibid., para. 75.
% Yordanov, supra note 59.

% Stanev v. Bulgaria, ECHR Application No. 36760/06, GC Judgment, 17 January
2012, paras. 74-87, 209-210.

7 Ibid., para. 210.
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Where a CPT report does not use the words ‘inhuman or degrading’ treatment
but describes the conditions prevailing in an institution as critical, deplorable,
inacceptable etc., the Court should use the CPT’s report as a starting point
for its own investigations or its own assessment based on the CPT’s factual
findings but not as a legal assessment. In other words, such a report should not
lead the Court to automatically deny the existence of inhuman or degrading
treatment.

VII. Conclusions

The mechanism established by the European Convention for the Prevention
of Torture provides an essential instrument for the prevention of torture and
ill-treatment if its recommendations are transformed in good faith into practice
by the states parties. It is a unique opportunity for the states parties to get
an assessment from an independent body of the problems in their respective
country together with recommendations on how to handle these situations.

Both the facts established and the standards developed by the CPT can
be used by national authorities and the NGO community. NGOs can rely on
these standards in evaluating the prevailing conditions and legal provisions.
Furthermore, the European Court of Human Rights frequently refers to the
CPT’s findings.®

% See, e.g., M.S.S. v. Belgium and Greece, ECHR Application No. 30696/09, Judg-
ment, 21 January 2011, paras. 163-164, 227; Akhmetov, supra note 54, paras. 68,
80, 81 and 69, A. and Others. v. UK, ECHR Application No. 3455/05, Judgment,
19 February 2009, paras. 117, 132; Yordanov, supra note 59, paras. 33-43, 81, 84,
91-96; Nevmerzhitsky v. Ukraine, ECHR Application No. 54825/00, Judgment,
5 April 2005, paras. 65-67; Ilascu and Others v. Moldova and Russia, ECHR
Application No. 48787/99, Judgment, 8 July 2004, para. 289; Dougoz v. Greece,
ECHR Application No. 40907/98, Judgment, 6 March 2001, paras. 40-41, 46-47;
Peers, supra note 63, paras. 61, 70, 72; Tanli v. Turkey, ECHR Application No.
26129/95, Judgment, 10 April 2001, paras. 103-106; Akkoc v. Turkey, ECHR Ap-
plication Nos. 22947/93 and 22948/93, Judgment, 10 October 2000, paras. 52-58,
118; Magee v. United Kingdom, ECHR Application No. 28135/95, Judgment, 6
June 2000, paras. 30, 43; Salman v. Turkey, ECHR Application No. 21986/93,
Judgment, 27 June 2000, paras. 69-72; Aerts v. Belgium, ECHR Application
No. 61/1997/845/1051, Judgment, 30 July 1998, paras. 28-30; Aydin v. Turkey,
ECHR Application No. 57/1996/676/866, Judgment, 25 September 1997, paras.
49, 50.



The European Committee of Social Rights —
The European Monitor in the Social Sphere

Karin Lukas”

I.  The European Committee of Social Rights and
the European Social Charter at a Quick Glance

The European Committee of Social Rights (ECSR) is the monitoring body
of the European Social Charter and reviews progress of states parties on the
implementation of ESC rights. It is comprised of 15 independent experts.'
The Committee is responsible for the legal assessment whether states comply
with the requirements of the Charter and thus has the exclusive competence
to make legal interpretations of the Charter. In making this assessment, the
Committee interprets the various provisions in view of their scope and specific
meaning. Thus, the content of the Charter is gradually being developed by
the conclusions and decisions of the Committee. Since the late 1960s, a
large body of case law has been created by the Committee which appears
in its published volumes of conclusions and in its decisions in collective
complaints.? The Charter can be seen as the counterpart of the European
Convention on Human Rights and sets out fundamental rights in the social
field. It represents the social standards reflected in modern Europe spanning
across areas such as housing, health, education, employment, legal and social
protection, migration, and non-discrimination.

*

Ludwig Boltzmann Institute of Human Rights, Member of the European Com-
mittee of Social Rights. I am deeply grateful to Henrik Kristensen, Deputy
Executive Secretary to the European Committee of Social Rights who provided
indispensable information and materials for this article.

For details on the Committee and its members see the website of the Council of
Europe on the European Committee of Social Rights, available at http://www.
coe.int/t/dghl/monitoring/socialcharter/ECSR/ECSRdefault_en.asp (last visited
on 5 October 2013).

See for the conclusion http://www.coe.int/t/dghl/monitoring/socialcharter/Com-
plaints/Complaints_en.asp , and for the decisions in collective complaints http://
www.coe.int/t/dghl/monitoring/socialcharter/Complaints/Complaints_en.asp (last
visited on 5 October 2013).

Austrian Review of International and European Law 16: 83-96, 2011.
© 2014 Koninklijke Brill NV. Printed in the Netherlands.



84 Austrian Review of International and European Law

II. Development, Strengths, and Weaknesses of the Charter

At present, the Charter is comprised of several legal documents. The initial
Charter has been adopted in 1961. In the late 1980s and 1990s a political and
legal process was begun to modernise the Charter and to increase its impact.
In 1988, a first additional protocol added new rights. In 1991, the Amending
Protocol was adopted improving the supervisory mechanism and in 1995
another additional protocol providing for a system of collective complaints,
was adopted.? This reform process culminated in 1996 with the adoption of
the Revised Charter, which added a number of new rights while at the same
time incorporating the basic content of the 1961 Charter and its protocols.
The 1961 Charter and the Revised Charter will continue to co-exist until all
states have adopted the Revised Charter.

Today, 43 out of the Council of Europe’s 47 member states have ratified
either the 1961 Charter or the Revised Charter. Twelve states have ratified
the 1961 ESC and 31 states the Revised Charter.* As this process continues,
most or all of the states will be bound by the Revised Charter. The countries
which have still not ratified the Charter are Liechtenstein, Monaco, San
Marino and Switzerland.

The key weakness of the Charter certainly lies in its ‘d la carte ratification’,
which means that a country can choose which provisions of the Charter to
accept as long as it chooses a certain minimum number.’ Under Article A
of the Revised Charter, a state party must accept at least six out of nine
so-called hard core provisions: 1, 5, 6, 7, 12, 13, 16, 19, and 20. In addition,
it must accept enough additional provisions so that it is bound in total by
not less than 16 articles or 63 numbered paragraphs. Considering that there
are 31 articles and 98 numbered paragraphs in the Charter, this leaves a

*  The full texts of all treaties and protocols (1961 European Social Charter, CETS
No. 35, 1988 Additional Protocol extending the social and economic rights of
the 1961 Charter, CETS No. 128m 1991 Amending Protocol reforming the
supervisory mechanism, CETS No. 142, 1995 Additional Protocol providing for
a system of collective complaints, CETS No. 158, 1996 Revised European Social
Charter, CETS No. 163) can be found on the website of the Council of Europe,
available at http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/
TreatiesIndex_en.asp (last visited on 5 October 2013).

For details on the ratifications see the website of the Council of Europe, available
at http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/SignatureRati-
ficationIndex_en.asp (last visited on 5 October 2013).

> See also M. Nowak, Introduction to the International Human Rights Regime
(2003) 174.
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certain space of non-acceptance. When choosing which provisions to accept,
countries have followed different strategies. Some countries, like France
and Portugal for example, have accepted all provisions at once, while others
such as Cyprus and Turkey have accepted the very minimum with a view to
accepting additional provisions at a later stage. The majority of states have
accepted most provisions leaving out only a few paragraphs. For those states
which have not accepted all provision and have indicated ratification at a
later stage, meetings are initiated by the Secretariat of the Charter to discuss
further concrete steps towards the acceptance of the provisions in question.
On average, the acceptance of provisions is quite high.

III. The Reporting Procedure

Under the reporting system, governments have to submit written reports in
regular intervals on how they apply the Charter in law and in practice. The
Committee reviews progress of the states parties along four categories of
rights in a cyclic manner:®

- Health, social security, and social protection;
- Labour rights;
- Specific groups: children, families, migrants;

- Employment, training and equal opportunities.

States are obliged to communicate the reports not only to the Council of
Europe, but also to representative national trade unions and employers’
organisations. Thus, these organisations have the possibility to submit
comments on the report of their government. The reports are examined by
the Committee which decides whether the situation is in conformity for each
provision accepted by each state. In reaching these decisions, the Committee
may also take into account information from other sources than the national
report, for example information provided by NGOs.

The conclusions of ECSR are then made public and sent to the Governmen-
tal Committee. This Committee is composed of government representatives
and observers from international organisations of workers and employers. The
Governmental Committee prepares the work of the Committee of Ministers,
the highest decision-making body of the Council of Europe. Where a state

¢ 1In 2012, the Committee reviews category 4, the rights regarding employment,

training and equal opportunities.
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does not take steps to remedy the situations which the ECSR has found to be
in non-conformity with the Charter, the Committee of Ministers may —on a
proposal by the Governmental Committee — decide to address a recommen-
dation to the state concerned to change law or practice as necessary.

IV. The Collective Complaints Procedure

A unique system has been established through the collective complaints
mechanism. The Collective Complaints Protocol of 1998 provides that
organisations may file complaints alleging that a state is in breach of the
Charter. Four categories of organisations come into consideration:

a. The international organisations of trade unions and employers organi-
sations,

b. non-governmental organisations which have consultative status and
have been put on a list” drawn up by the Governmental Committee,

c. thetrade unions and employers’ organisations in the country concerned,
and

d. national non-governmental organisations.

This last category is only entitled to submit complaints if the state explicitly
agrees to it.

A review of the complaints received so far shows that quite a number of
national trade unions and to some extent European trade union federations
have utilized the collective complaints system. On the employers’ side,
efforts have been much less extensive, given the fact that social rights seem
to be more contested from the employees’ point of view. To considerable
extent, also international NGOs avail themselves of the system, notably
the European Roma Rights Centre, Defence for Children International, the
World Organisation against Torture, and the International Federation of
Human Rights Leagues.

7 Inorder to be eligible for this list, the organisation has to demonstrate ‘access to

authoritative sources of information and is able to carry out the necessary verifica-
tions, to obtain appropriate legal opinions etc. in order to draw up complaint files
that meet the basic requirements of reliability’. Committee of Ministers Decision
of 22 June 1995, as summarised by the Explanatory Report, at para. 20. See also
R.R. Churchill/U. Khalig, The Collective Complaints System of the European
Social Charter: An Effective Mechanism for Ensuring Compliance with Economic
and Social Rights? 15 EJIL (2004) 417, at 424.
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To date, 14 states parties to the Charter have accepted the Complaints
Protocol (Belgium, Bulgaria, Croatia, Cyprus, France, Greece, Ireland,
Italy, the Netherlands, and Romania) and until now the ECSR has received
80 complaints. Quite uniquely, and probably due to the austerity measures
because of the financial crisis, the four most recent complaints have been
filed against Greece.

According to Article 4 of the Protocol, the complaint must be submitted
in writing, relate to a provision accepted by the state party and indicate why
the state party has not ensured the ‘satisfactory application’ of the provision.
Standing practice of the Committee further requires that the complaint must be
signed by a person authorised to represent the complainant organisation.® The
threshold is quite low, nearly all complaints have been declared admissible.’
Requirements characteristic for individual complaints such as the exhaustion
of domestic remedies and the requirement to be an individual alleging that
his/her rights have been infringed upon are not applicable to this (collective)
procedure. Churchill and Khaliq argue that an individual whose rights under
the Charter have been breached could however contact an organization that
should then be entitled to make a complaint,

‘provided that the situation concerned can be generalized, by showing that
the alleged violation of the individual’s rights is an example of a general
pattern of noncompliance applying in the same way to others in the same
position as the individual concerned.’*

The Committee did not have to deal with this question up until now.

8 European Committee of Social Rights, Rules adopted during the 201* session,

29 March 2004, revised during the 207" session, 12 May 2005, Rule 23. See also
Churchill/Khaliq, supra note 7, at 432.

As an example for an inadmissible complaint see, e.g., Frente Comum de Sin-
dicatos da Administracdo Piiblica v. Portugal, ECSR Complaint No. 36/2006,
Decision on Admissibility, 5 December 2006, which was declared inadmissible
because it was not properly signed. Other rejections concerned a provision
not accepted by the state party (European Federation of Employees in Public
Services (EUROFEDOP) v. Greece, ECSR Complaint No. 3/1999, Decision
on Admissibility, 13 October 1999), an insufficient factual basis of the claim
(Syndicat national des Dermato-Vénérologues v. France, ECSR Complaint No.
28/2004, Decision on Admissibility, 13 June 2005) and a situation which did not
concern the application of the Charter (SAIGI-Syndicat des Hauts Fonctionnaires
v. France, ECSR Complaint No. 29/2005, Decision on Admissibility, 14 June
2005).

' Churchill/Khaliq, supra note 7, at 432.
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Complaints are examined by the ECSR and in case the complaint satisfies
the above-mentioned formal requirements it is declared admissible. Then the
Committee will proceed to decide on the merits of the case. The decision is
taken on the basis of an exchange in writing of arguments between the parties.
If necessary, the Committee may also decide to hold a public hearing where
arguments are presented orally by the parties. Finally, in accordance with
Article 9 of the Protocol, the ECSR transmits its decision to the Committee
of Ministers which adopts a resolution and invites the state concerned to take
the necessary measures to bring the situation into conformity with the Charter.
In case the state party does not comply with the decision, the Committee of
Ministers according to Article 9 has the obligation to adopt by a two-thirds
majority vote a recommendation to the state. Such a recommendation has the
consequence that the state must inform the Committee of Ministers on the
measures it has taken to comply with the ECSR’s findings. Such recommen-
dations have been extremely rare. However, the ECSR has found a creative
way for a follow-up procedure. In the reporting procedure, it asks the state
party to include information on compliance with the decision in its state report
under the relevant provision, e. g., the right to housing. After the Committee of
Minister’s action or in case no action is taken, after four months, the decision
is officially published and transmitted to the Parliamentary Assembly of the
Council of Europe. In practice, the ECSR usually awaits the Committee of
Minister’s action, which has led to delays in the delivery of the decision."

Regarding the substantive issues in question, the complaints show quite
a variety. There have been cases on child labour, on the right to organise
in the military and in the police, on forced labour, on health and safety in
employment, on discrimination in various contexts, including in respect
of Roma, on union security clauses, on educational provision for autistic
children, on housing, on sex education in schools, and on corporal punishment
of children. Recent cases attracting broader public attention dealt with the
eviction and expulsion of Roma in France and Italy."

" See, e.g., Complaint Nos. 33/2006 (International Movement ATD Fourth World v.
France) and 39/2006 (European Federation of National Organisations working
with the homeless (FEANTSA) v. France) where the publication of the decisions
took more than four months.

See, e.g., on France: L. Laybrysen, ‘French Roma Policy Violates European
Social Charter’, Strasbourg Observers, 6 December 2011, available at http:/
strasbourgobservers.com/2011/12/06/french-roma-policy-violates-european-
social-charter/ (last visited on 5 October 2013) and For Protection of Social
Rights, ‘France Faces Roma Social Rights Investigation’, Human Rights Europe,
4 February 2011, available at http://www.humanrightseurope.org/2011/02/



The European Committee of Social Rights 89

The powers of the ECSR to impose monetary sanctions are very limited.
It has stayed within the limits of its powers under the Protocol, and has in
several cases rejected claims for more extensive compensation, such as in
the case of Confédération Francaise de I’Encadrement v. France.” The
strengths of the complaints mechanism lie in its substantial development of
the standards of the Charter and the monitoring of the implementation of the
Charter in practice. The Committee has stressed its approach to not only look
at the letter of the law but at how effectively the state party implements the
Charter in practice in a number of complaints and has consequently followed
this approach in its case law."

Through this mechanism, the ECSR has developed considerable jurispru-
dence on economic and social rights. It has articulated and elaborated on the
values underlying the Charter. The collective complaints system enabled the
Committee to further develop its interpretative approach to the Charter in
quite a dynamic way. This can be seen, for example, regarding the right to
housing. In the case FEANTSA v. France the Committee noted that

‘implementation of the Charter requires State Parties not merely to take
legal action but also to make available the resources and introduce the
operational procedures necessary to give full effect to the rights specified
therein. When one of the rights is exceptionally complex and particularly
expensive to implement, State Parties must take steps to achieve the
objectives of the Charter with the reasonable time, measurable progress
and making maximum use of available resources.’"

france-faces-roma-social-rights-investigation/ (last visited on 5 October 2013); on
Italy see, e.g., ESCR-Net, ‘Centre on Housing Rights and Evictions (COHRE) v.
Italy, Collective Complaint No. 58/2009’, available at http://www.escr-net.org/
caselaw/caselaw_show.htm?doc_id=1485887 (last visited on 5 October 2013).

B Confédération Frangaise de I’Encadrement CFE-CGC v. France, ECSR Com-
plaint No. 9/2000, Decision on the Merits, 11 December 2001. The fact that the
Committee does not award larger sums of compensation has been criticised in
the literature, see D.J. Harris/J.Darcy, The European Social Charter (2001), at
365-367.

See, e.g., the first Complaint No. 1/1998 (International Commission of Jurists
v. Portugal, ECSR, Decision on the Merits, 9 September 1999), Complaint No.
27/2004 (European Roma Rights Centre v. Italy, ECSR, Decision on the Merits,
7 December 2005) and Complaint No. 30/2005 (Marangopoulos Foundation for
Human Rights (MFHR) v. Greece, ECSR, Decision on the Merits, 6 December
2006).

European Federation of National Organisations working with the homeless
(FEANTSA) v. France, ECSR Complaint No. 39/2006, Decision on the Merits,
5 December 2007.
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In Marangopolous Foundation of Human Rights v. Greece,' this question
of available resources was also addressed. In response to the argument of
the state party that it needed time to eliminate the use of pollutants, the
Committee noted:

‘[A]dmittedly, overcoming pollution is an objective that can only be
achieved gradually. Nevertheless, states party must strive to attain this
objective within a reasonable time, by showing measurable progress and
making best possible use of resources.’"’

The Committee linked this issue of positive obligations with social inclusion
and non-discrimination. In European Roma Rights Centre v. Italy," the
Committee stated that

‘equal treatment implies that Italy should take measures appropriate to
Roma’s particular circumstances to safeguard their right to housing and
prevent them, as a vulnerable group, from becoming homeless.’"

Amongst the positive obligations identified by the ECSR in this decision
are: the obligation to collect accurate data where a group is vulnerable to
discrimination; the obligation to demonstrate that its policies are not in
fact discriminatory where evidence suggests that discrimination might be
occurring; the obligation of oversight and regulation of local action; and
the obligation ‘to take due and positive account of all relevant differences,
or adequate steps to ensure their access to rights and collective benefits
that must be open to all’.* In addition, the ECSR noted specific positive
obligations under Article 31 of the Revised Charter, including the obligation
to ensure that evictions are carried out in a way that respects the dignity of
the affected persons.?!

16 Complaint No. 30/2005, supra note 14.
""" Ibid., para. 204.

'8 Complaint No. 27/2004, supra note 14.
Y Ibid., para. 21.

2 Ibid., para 36

2t Ibid., para. 41.
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V. The Interaction of the European Committee of Social
Rights With the European Court of Human Rights

According to the Committee, the Charter is a living instrument which must
be interpreted in light of developments in the national law of member states
of the Council of Europe as well as relevant international instruments.? It is
therefore not surprising that the ECSR has an established tradition of making
reference to judgments of the European Court of Human Rights (and also
to other human rights bodies and standards), both in its conclusions to state
reports and in decisions on collective complaints. In the decision World
Organisation against Torture v. Greece* regarding corporal punishment
of children, the Committee referred to the Court’s case law on Article 3,
in particular Tyrer v. the United Kingdom, 1978, on the judicial birching
of children, Campbell and Cosans v. the United Kingdom, A v. the United
Kingdom, 1998, as regards parental corporal punishment. Similarly, in its
decision Marangopolous Foundation for Human Rights v. Greece,* the ECSR
took note of the Court’s development of Article 8 to encompass the right
to a healthy environment in its interpretation of Article 11 of the Charter.”
Similar linkages have been made between Articles 5 and 6 of the Charter
and Article 11 ECHR on freedom of association and the right to collective
bargaining.* This interaction is not a one-way street but a mutual exchange.
In its decisions Sorensen v. Denmark and Rasmussen v. Denmark, the Court
has made reference to the Committee’s interpretation of Article 5 on the
negative right to association in its Conclusions XIV-1, XV-1 and XVI-1.
Regarding the right to collective bargaining, the Court even changed its
previous case law to align its decision with the interpretations of the ECSR

2 See International Federation of Human Rights Leagues (FIDH) v. France, ECSR
Complaint No. 14/2003, Decision on the Merits, 3 November 2004, paras. 27-29.

3 World Organisation against Torture (OMCT) v. Greece, ECSR Complaint No.
17/2003, Decision on the Merits, 26 January 2005.

#  Complaint No. 30/2005, supra note 14.

»  For further reference to case law and analysis see K. Lukas, Labour Rights in

Global Production Networks (2012).

% For a detailed analysis see H. Cullen, “The Collective Complaints System of the
European Social Charter’, 9 Human Rights Law Review (2009) 61 at 73-74;
see also F. Benoit-Rohmer, ‘“The Impact of the European Convention of Human
Rights on the Jurisdictionalisation of the European Committee of Social Rights’,
in N. Aliprantis/I. Papageorgiou (eds.), Social Rights at European, Regional and
International Level. Challenges for the 21* Century (2010) 233.
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in the case Demir v. Turkey. The Grand Chamber noted the ‘organic link’
between freedom of association and collective bargaining as analysed by the
ECSR and its conclusions that if a state does not fully respect the workers’
rights to organize themselves in conformity with Article 5 of the Social
Charter, it cannot respect, either, the right of collective bargaining enshrined
in Article 6 of the Charter.”” Similar exchanges have been made concerning
the issue of forced labour.*

The Committee has also sometimes employed techniques of reasoning
inspired by the European Court of Human Rights. In particular, the ESCR has
created distinct linkages between the provisions regarding non-discrimination
in the Charter and the European Convention on Human Rights. For example,
the Committee referred to the Court’s interpretation of non-discrimination as
a protection of difference and substantive equality in Tlimmenos v. Greece
in its decision in the case Autism-Europe v. France.” Similarly, in European
Roma Rights Centre v. Bulgaria,” the Committee resorted to the Court’s
decision in llascu v. Moldova and Russia on the balance that needs to be
struck between the general interest and the interests of a particular group and
accordingly, on the extent of a state’s margin of appreciation. According to
the Committee,

‘the state must take the legal and practical measures which are necessary
and adequate to the goal of the effective protection of the right in question.
States enjoy a margin of appreciation in determining the steps to be taken
to ensure compliance with the Charter, in particular as regards the balance
to be struck between the general interest and the interest of a specific group
and the choices which must be made in terms of priorities and resources
(mutatis mutandis most recently European Court of Human Rights, llascu
and others v. Moldova and Russia, Judgment of 8 July 2004, § 332).
Nonetheless, “when the achievement of one of the rights in question is
exceptionally complex and particularly expensive to resolve, a State Party
must take measures that allows it to achieve the objectives of the Charter
within a reasonable time, with measurable progress and to an extent
consistent with the maximum use of available resources” (Autism-Europe

* Demir and Baykara v. Turkey, ECHR Application No. 34503/97, Judgment, 12
November 2008, para. 129.

Cullen, supra note 26, at 74.

¥ Autism-Europe v. France, ECSR Complaint No. 13/2002, Decision on the Merits,
4 November 2003.

% European Roma Rights Centre v. Bulgaria, ECSR Complaint No. 31/2005,
Decision on the Merits, 18 October 2006.

28
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v. France, Complaint N° 13/2002, Decision on the Merits of 4 November
2003, § 53).’%

The collective complaints system is likely to gather momentum in the future,
not the least because of the dire economic situation in Europe. As has been
mentioned, as of February 2012, already four complaints regarding Greece
have been filed. However, activities aimed at increasing the number of states
and to make the system better known to civil society. Increased awareness-
raising and information dissemination is needed by the Committee, as well
as more states that are willing to take further steps to realise the standards
of the Charter via the collective complaints mechanism.*

VI. Conclusions: Practical Impact of the Charter and the
Work of the Committee

A review of the practical impact of the Charter as expressed by the conclu-
sions and decisions of the ECSR renders mixed results.*® On the one hand,
there are continuous issues of non-conformity even with states that have
been parties to the Charter for many years. On the other hand, the decisions
or conclusions of the ECSR result in changes to legislation and in practical
measures every year. Change in law and practice could be achieved in areas
such as trade union rights, prohibition of child labour, social and health
coverage, and equality for the disabled.** For example, Austria changed its
legislation to allow foreigners to be eligible for works councils, and provided
for heightened protection of children from pornography.

Ibid., para. 35. On the question of available resources see also D.J. Harris, ‘Col-
lective Complaints under the European Social Charter: Encouraging Progress?’, in
K.H. Kaikobad/M. Bohlander (eds.), International Law and Power: Perspectives
on Legal Order and Justice (2009) 3, at 11f.

32 See also Churchill/Khaliq, supra note 7, at 446.

See for example R. Brillat, “The European Social Charter and Monitoring its
Implementation’, in N. Aliprantis/I. Papageorgiou (eds.), Social Rights at Euro-
pean, Regional and International Level. Challenges for the 21* Century (2010)
43, at 52.

For details see Council of Europe, Practical Impact of the Council of Europe
monitoring mechanisms in improving respect for human rights and the rule of
law in member states, Council of Europe 2010, available at http://www.coe.int/t/
dg4/education/minlang/Publications/ImpactBrochure_en.pdf (last visited on 5
October 2013).
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The collective complaints process incorporates quite a number of features
of a judicial process. The arguments of both parties are considered, the
applicable norms are applied to the facts of the case, and the reasoning of the
decision follows a judicial fashion,* as has been shown in the section on the
interaction between the ECSR and the ECtHR. Thus, the collective complaints
system of the Charter can be regarded as a quasi-judicial process, and as such
is the first complaint mechanism in international law specifically for economic
and social rights. Although the ECSR cannot order substantive remedies and
remains to some extent under the political supervision of the Committee
of Ministers, it is and remains the ‘sole body with competence to provide
authoritative legal interpretations of the ESC both in the reporting process
and in complaints’*® and has developed a substantive body of jurisprudence
on social rights. Both in its interpretative statements on the provisions of the
Charter and in the collective complaints procedure, it further develops the
standards and substantiates the values of the Charter.

So far, the ECSR has acted speedily in dealing with collective complaints
and has not been unnecessarily restrictive on questions of admissibility.*
Harris notes that despite the fairly low number of ratifications of the protocol
on the collective complaints procedure, the Committee has

‘developed an approach to the interpretation of the Charter in a complaints
context that is fully in keeping with the Charter’s human rights character
and generally establishes a sound basis for the Committee’s future work.
What is also welcome is the evidence that the Committee’s practice provides
that economic and social rights may be satisfactorily adjudicated before
an international treaty monitoring body.”*

As more states accept the procedure and as it becomes more widely known
by civil society, it is likely to gather momentum and importance in the human
rights monitoring arena.

There is still a long way to go to realise the objectives stipulated in the
European Social Charter, and the severe consequences of the current financial
crisis inflict even more pressure on states to keep up compliance with the
Charter. However, progress of the European states regarding social rights is

3 P. Alston, ‘Assessing the Strengths and Weaknesses of the European Social
Charter’s Supervisory System’, CHRGJ Working Paper No. 6 (2005) 16.
Cullen, supra note 26, at 92.

7 Churchill/Khaliq, supra note 7, at 455.

3 Harris (2009), supra note 31, at 24.
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not only a matter of conformity or non-conformity to the Social Charter, it
is also an opportunity for states, and for civil society,” to have an on-going
dialogue with the monitoring bodies, a dialogue which hopefully provides a
strong impetus for the further development of a ‘Social Europe’.

39

Alston suggests to alert key NGOs at the national level that a report has been
prepared by the state party and to receive a separate and critical response to
the report. He refers to the example of the UN Committee on the Rights of the
Child where the dissemination of state reports and the submission of parallel
reports ‘have facilitated a significant mobilisation of civil society and ensured
an important alternative input into the international supervisory process’. Alston,
supra note 35, at 19.






Human Rights Protection in the European
Union: A ‘Tale of Seven Cities’

Jonas Grimheden® and Gabriel N. Toggenburg

The myth of the ‘seven cities of gold’ that spread amongst the Spanish in
New Spain, present Mexico, built on the yearning for unlimited wealth. It led
to several expeditions by adventurers and conquistadors in the 16™ Century.
They were all inspired by the desire to find gold and hence a better life.

The European Union, to the contrary, is not engaged in creating myths.
Still, it has in some corners of academia occasionally been accused of using a
myth — that the process of European integration was founded on the protection
of human rights.! In fact, the Treaty on European Union (TEU) says that
the ‘Union is founded on the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including
the rights of persons belonging to minorities’.> However, the creation of the
EU with the Treaty of Maastricht in 1992 was the first occasion in which
human rights were firmly anchored in the European Treaties — a good forty
years after the integration commenced. Till then, human rights had developed
at a relatively slow pace in the EU system, and in a rather unsystematic and
opaque manner beyond public attention in silent corners of the Court of
Justice of the European Union (CJEU) in Luxembourg.
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Human Rights Law at the Faculty of Law, Lund University (Docent), Head of
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Compare recently S. Smisman, ‘The European Union’ Fundamental Rights Myth’,

48 JCMS: Journal of Common Market Studies, Special Issue: Political Myth,

Mythology and the European Union (2010) 45.
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Still, from the very outset there were plans to firmly anchor the European
Community in the protection of human rights.* Admittedly, this vision of
gold could only be realised over a series of steps spread over decades. The
most recent of these developments can be connected to cities that have lent
their name to amendments to the Treaties or that host relevant institutions.
Seven urban centres are at the core of this recent process: Lisbon, Stockholm,
Nice, Amsterdam, Brussels, Strasbourg and Vienna — a tale of seven cities?

I.  Lisbon — Fundamental Rights Come to the Fore of the
European Union System

The Treaty of Lisbon (2007), which entered into force in December 2009,
can be seen as the launch pad for a series of important improvements for
fundamental rights — the term of choice in the EU for human rights within the
EU. Reforming the already mentioned 1992 Maastricht Treaty, the Lisbon
Treaty explicitly granted the European Union legal personality* enabling, pro-
minently, accession of the EU to the European Convention on Human Rights
(ECHR)’. As a consequence, detailed and complex negotiations between the
Council of Europe and the EU on related issues, such as an ‘EU-judge’ on the
Strasbourg court, involvement of the European Parliament in the selection
of judges, and EU participation in the Committee of Ministers monitoring
the execution of judgements and many more technical details have ensued.

Accession to the UN Convention on the Rights of Persons with Disabilities
(CRPD) is an additional feature enabled by the explicit legal personality as
granted to the EU by the Lisbon Treaty. In December 2010, the EU already
became party. This is also an interesting example of increasing integration
between levels: A global convention with a regional organisation becoming
party on par with state parties.

The CJEU’s jurisdiction was substantially extended by the Treaty of
Lisbon. Within a five year transition period from December 2009, the
Luxembourg court is to be fully granted jurisdiction over the area seen as
sensitive by Member states, that of police and judicial cooperation. This is

3 See recently G. de Burca, ‘The Evolution of EU Human Rights Law’, in P.
Craig/G. de Birca (eds.), The Evolution of EU Law (2011), at 468.

See Art. 47, Treaty of Lisbon amending the Treaty on European Union and the
Treaty establishing the European Community, signed at Lisbon, 13 December
2007, O.J. C306/134 of 17 December 2007 (TEU).

5 See Art. 6(2), TEU, ibid.
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expected to improve access to justice in an area that is particularly sensitive to
fundamental rights. With the Charter of Fundamental Rights of the European
Union becoming binding with the 2009 entry into force of the Lisbon Treaty
the Luxembourg court is also likely to increasingly draw on fundamental
rights when determining cases.

Finally, the Lisbon Treaty also brings innovations at a more operational
level. For instance, the treaty puts the EU under a new horizontal obligation
to combat social exclusions and discrimination in all policies and activities
of the EU.” With the citizens initiative the treaty also opens up for democratic
improvements with a million citizens being authorised to propose to the
Commission to initiate legislative proposals.?

II.  Stockholm — ‘Criminal Law and/versus Fundamental
Rights’ Becomes a ‘European’ Topic

The area of police and judicial cooperation is developed in accordance with
five-year freedom, security and justice programmes decided by the European
Council, which comprises the heads of states or governments of the EU
member states. Coinciding with the entry into force of the Lisbon Treaty,
the ‘Stockholm Programme’ was adopted in late 2009.° This programme
emphasises ‘a Europe of rights’, with an ambitious agenda for a Europe built
on fundamental rights.

It is important that the area of criminal law is clearly coupled with a
strong emphasis on rights."” Following up on the Stockholm Programme,
the Action Plan of 2010 by the European Commission underscores that
the Union must ‘resist tendencies to treat security, justice and fundamental

¢ See Art. 6(1), TEU, ibid.

See Art. 10, Consolidated Version of the Treaty of the Functioning of the European
Union, May 9 2008, 2008 O.J. C115/47 of 9 May 2008 Treaty on the Functioning
of the European Union (TFEU).

¥ See Art. 11(4), TFEU, ibid.
®  The Stockholm Programme, 2010 O.J. C115/1, 4 May 2010.

See J. Grimheden/G. Toggenburg, ‘A Sleeping Beauty Awakes: Criminal Law
from a Fundamental Rights Perspective in Post-Lisbon-EU’, 11 European
Yearbook on Human Rights (2011), at 182, 192 et seq.
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rights in isolation from one another’." The Action Plan envisages some 50
measures with relevance to fundamental rights, such as a strategy on violence
against women, legislation on victims of crime, and a series of criminal
procedure improvements. In this sense, the Stockholm Programme formed
an important reference document for the protection of fundamental rights
in the years up to 2014. Strategic guidelines for the following five years are
expected to be adopted in June 2014.

III. Nice — The EU Adopts its own Fundamental
Rights Catalogue

The emphasis on rights in the Stockholm Programme is closely related to the
Charter of Fundamental Rights of the European Union. The clarified legal
status — forming part of the Lisbon Treaty and thus legally binding — of 2009
came rather late, recalling that the birth of the Charter dates back to the year
2000. The Charter was originally adopted in Nice, France, after having been
elaborated in a transparent and astonishingly participatory process in the
so-called ‘European Convention’, headed by the former German President
Roman Herzog. The wording of the Charter makes very clear that it does not
expand the competence of the European Union. Rather, the Charter offers a
clear and compiled overview of the rights already applicable in the EU."* Still,
the fact that the Charter enumerates the rights makes it accessible for both
adjudication and advocacy in a new way. While the Charter draws on various
international human rights instruments and the constitutional traditions of the
Member States as interpreted by the CJEU, it is noteworthy that the Charter
introduces some novelties: Similar to the Universal Declaration on Human
Rights but different from the global (such as the ICCPR and the ICESCR)
and Council of Europe the ECHR and the ESC treaties, the Charter includes
rights covering the full spectrum, from civil and political rights to economic,
social, and cultural rights. The Charter is also explicit on, for example, rights
of the elderly, consumer protection, and good administration. Still, the main

European Commission, ‘Delivering an Area of Freedom, Security and Justice
for Europe’s Citizens. Action Plan Implementing the Stockholm Programme’,
COM (2010) 171 final as of 20 April 2010, at 3.

2 See Art. 51(2), Charter of Fundamental Rights of the European Union, 2000 O.J.
C346/1 of 18 December 2000 Charter of Fundamental rights of the European
Union.
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contribution by the Charter most likely is the transparency it brings to rights
within the EU.

IV. Amsterdam — The EU Values Gain Relevance also
Outside the EU-Acquis

The general rule is that member states are only held by the EU to respect
fundamental rights in areas falling within the EU acquis — the accumulated
body of EU law. Outside the competences of the EU, the member states’
fundamental rights obligations stem from national and/or international law.
However, with a new amending treaty — the Treaty of Amsterdam — signed
in 1997 (entering into force in 1999), a new sanctioning procedure was
established, allowing the EU to address emergency situations within member
states. Where there is a ‘serious and persistent breach’ of the EU values
(fully listed in the introduction), the EU institutions can decide to suspend
certain rights held by a member state under the EU treaties." Interestingly,
and in contrast to the general rule mentioned, the European Union can even
address breaches in areas falling outside areas covered by EU law under this
procedure, that is in areas ‘where the Member States act autonomously’."
The procedure can be launched by a third of the member states or by the
Commission. Moreover, the CJEU has a limited competence to review such
a sanctioning procedure.

In 2000, 14 (of the then 15) member states applied a range of sanctions
over a 222-day period to Austria following national elections that put the
‘Freedom Party of Austria’ (Freiheitliche Partei Osterreichs, FPO) into a
new coalition government. This was not done, however, using the Article
7 procedure. But the experience prompted a change in Article 7 of the
TEU in the Treaty of Nice (2001, entered into force in 2003), introducing a
mechanism that allows the EU to react when there is ‘a clear risk of a serious
breach by a Member State of the values referred to in Article 2’. In 2011
and 2012, given concerns that changes made to Hungarian law might put it
in conflict with EU law, there were voices that proposed taking recourse to
this revised Article 7 vis-a-vis Hungary. So far, since its inception in 1999,
however, the EU has never applied Article 7 TEU in practice.

3 See Art.7(3), TEU, supra note 4.

4 Communication from the Commission to the Council and the European Parliament

on Article 7 of the Treaty on European Union. Respect for and promotion of the
values on which the Union is based (15 October 2003).
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V. Strasbourg — The ‘Sister Court” Becomes Increasingly
Relevant for the Luxembourg Court

The ‘rights-picture’ would not be complete for the EU without including
Strasbourg. Apart from being the home of the European Ombudsman —
investigating maladministration in the EU — Strasbourg hosts the European
Court of Human Rights (ECtHR) that is very much keeping member states
in check. All additional ‘monitoring bodies’ of the Council of Europe, from
the European Committee of Social Rights to the European Committee for
the Prevention of Torture, similarly monitor the situation. But it is after all
the ECtHR that is at the centre of attention. Of the approximately 100,000
pending cases before the ECtHR from all 47 Members at the end of 2011,
over a third stem from the 28 EU member states."

The fact that the EU is becoming party to the ECHR will also lead to the
Strasbourg court being mandated — based on individual applications — to
assess the compliance of EU law and the actions of EU institutions with
international human rights law. This again will require an intensified process
of communication between the Council of Europe’s Strasbourg court and
the CJEU.

‘New’ Luxembourg versus ‘old’ Strasburg — will this be a Dickensian
tale of two cities,'® with legal haranguing going back and forth between the
two? Previous experience shows that this is unlikely. In fact, the CJEU is
a court with a very broad jurisdiction, where fundamental rights are only a
fraction of the scope of the court (by early 2014, since the entry into force
of the Lisbon treaty, some 275 cases have explicitly referred to the Charter);
while the ECtHR has human rights as its bread and butter. There will certainly
be differences in interpretations but in the area of human rights, Strasbourg
should prevail at the end of the day, just the way it does for member states.

With the already mentioned EU accession to the ECHR, the jurisprudence
of Strasbourg is bound to increasingly reverberate in Brussels.

' See European Court of Human Rights, Annual Report 2013 (2014) 193.
16 C. Dickens, A Tale of Two Cities (1859).
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VI. Brussels — The EU Machinery Takes Fundamental Rights
Increasingly Serious

At the heart of these developments, Brussels as the EU headquarters with the
Commission, the Council, and the Parliament, has also seen a range of deve-
lopments in very recent years. The Commission has appointed a fundamental
rights commissioner. The Council has a working group on fundamental
rights (FREMP); and all institutions — the Council, the Parliament, and the
Commission — have adopted guidelines on how to respect the Charter in
their respective work."” This new institutional practice, procedures and even
institutional substructures underline that the protection of human rights is
no longer a mere export product which the EU likes to wave around when
talking to third countries but increasingly a legal obligation that it wants to
deliver vis-a-vis the population living on its soil.

Apart from these well-known EU institutions all contributing in their
specific way to the protection of fundamental rights, Brussels hosts additional
relevant EU institutions such as, for example, the European Data Protection
Supervisor (EDPS), responsible for ensuring that EU institutions and bodies
respect the right to privacy. The powers of the EDPS include conducting
inquiries on its own initiative or dealing with the complaints lodged by EU
staff members or others who feel their personal data has not ben handled
properly by a European institution or body. In fact, data protection is an area
of fundamental rights, in which the EU holds a strong legislative competence.

VII. Vienna — The European Union Equips Itself With its
Own ‘Human Rights Institution’

In Vienna, finally, since 2007, the European Union Agency for Fundamental
Rights (FRA) is located. The Agency is tasked with providing the EU insti-
tutions and Member States with evidence-based advice comprising scientific
data collection and analysis. In a way the FRA is a ‘national human rights
institution for the EU’ reflecting the concept of National Human Rights
Institutions as advocated by the United Nations since the early 1990s. It
does not set standards or process complaints or deliver country reports like
the monitoring systems of the United Nations and the Council of Europe.

17

See J. Grimheden/G. Toggenburg, ‘A Sleeping Beauty Awakes: Criminal Law
from a Fundamental Rights Perspective in Post-Lisbon-EU’, 11 European
Yearbook on Human Rights (2011) 187.
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Rather, the FRA is providing pan-EU comparative analysis through reports
and direct advice, situating various areas in which the EU is active in a
fundamental rights perspective (such as in relation to reception of migrants
crossing the Mediterranean to reach the EU or on the proposed European
Public Prosecutor’s Office), providing details on models and practices that
have proven to work well. Related to former ‘third pillar issues’, the Agency
has a ‘reactive mandate’, being able to issue opinions on the request of EU
institutions, while it has a more ‘proactive mandate’ in the remaining areas
of EU competence.

VIII. Whereto Next: Seven Cities of Gold?

The Spanish myth of the seven cities did not bring much luck: Spanish explo-
rer Francisco Vazquez de Coronado tried in a desperate expedition to find the
cities. The expedition, with hundreds of soldiers and local guides ended after
two years en route with some 6,000 kilometres traversed. Coronado had to
return empty-handed and in debt. The alleged myth of the European Union
is different. Admittedly, it might hide the fact that at the very beginning of
its genesis, European integration was not founded on a human rights gold
standard. But this tour through a variety of cities, including Vienna, Brussels,
Amsterdam, Nice and Lisbon brings to the fore a European Union that takes
fundamental rights as seriously as never before. The developments in the last
few years are maybe not to be equated with gold but it is indeed a form of
terra nullius — ‘undiscovered territories’ — that is promising and that lends
itself to be further explored, and ‘populated’.
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Responsibility to Protect — the Case of Libya






Responsibility to Protect (R2P) and Libya

Heinz Gartner®

I.  The Report

The report ‘The Responsibility to Protect’! (R2P) was the result of the expe-
riences of three historical cases: the genocide in Rwanda 1994, the massacre
of 8.000 civilians in Srebrenica in 1995 in Bosnia, and the air bombardment
of Kosovo by NATO in 1999. In the first case the UN did not act, in the
second the Dutch peacekeeping forces had a too weak mandate according
to Chapter VI of the UN Charter, and in the third case NATO acted without
an authorization of the UN Security Council (UNSC).

R2P is about the political responsibility to act. The primary responsibility
is with the state itself. If the state is unwilling or unable to protect its citizens,
the responsibility will be conveyed to the international community, first to the
UNSC, and if it fails to deal with it in a reasonable time, alternative options
such as the UN General Assembly or regional and sub-regional organisations
come into play. This responsibility may include coercive measures, and in
extreme cases even military intervention.

To avoid that individual states use R2P as pretence for individual action,
the report refrains from speaking about ‘humanitarian intervention” but adopts
a similar terminological language: ‘military intervention’ for ‘humanitarian
protection purposes’. The real issue, however, is the identification of the
principles of military intervention: Under what conditions, when, and how
should force be used? The doctrine of R2P departs from the rights of the
interveners towards the rights of victims and establishes the responsibility
of states and the international community to protect citizens.

Heinz Girtner is a Professor at the University of Vienna and the Academic
Director of the Austrian Institute for International Affairs (oiip).

Report of the International Commission on Intervention and State Sovereignty,
‘The Responsibility to Protect’, December 2001, available at http://responsibili
tytoprotect.org/ICISS%20Report.pdf (last visited 14 August 2013).
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II.  Just War and R2P

R2P uses the criteria of the just war theory which has been debated in peace
research for decades.

- There has to be a just cause for a military intervention for human
protection purposes. To be warranted, there must be a ‘large scale
loss of life’ with genocidal intent or not, or a ‘large scale ethnic
cleansing’. The question remains open about who defines what is
just.

- There also must be a right intention, which means that the primary
purpose of the intervention, whatever other motives intervening
states may have (e.g., to prevent huge refugee flows, geopolitical
interests), must be to halt or avert human suffering.

- Military intervention must be the last resort and can only be
justified when every non-military option has been explored. This
criterion is consistent with the UN Charter which stipulates that
the non-military measures provided for in Article 41 must have
been proven inadequate before action involving the use of force
according to Article 42 can be taken.” Both critics from the armed
forces as well as NGOs have likewise argued that action should be
taken as early as possible to be successful. This argument was used
by General Wesley Clark, Supreme Allied Commander Europe,’
during the air campaign in Kosovo 1999 over and over again. In
Libya some NGOs requested an early intervention during the killing
of civilians during the rallies in early summer 2011.

- Concerning the scale, duration, and intensity of the planned military
intervention the means must be proportional, employing as little
force as possible.

- There must be reasonable prospects of success in halting or averting
the suffering. At a certain point there can be doubts whether the
cost of lives are not higher than those saved. In summer 2011, there

> M. Roscini, ‘The United Nations Security Council and the Enforcement of

International Humanitarian Law’, 43 Israel Law Review (2011) 330.
3

W. Clark, Waging Modern War: Bosnia, Kosovo, and the Future of Combat
(2002).
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seems to have been this tipping point in the air campaign in the
Libyan case. We know that there were similar uncertainties during
the air campaign in Kosovo in 1999.

- The critical criterion turns out to be the right authority. Who decides
what is a ‘conscience-shocking situation’, what is ‘just’, what is
‘right’, ‘proportional’, when one can speak of ‘last resort’ and what
a ‘reasonable prospect’ is?

III. Competent Authority

The criteria themselves are somewhat ambiguous and leave room for inter-
pretation. Therefore, there is a hidden tension about what is more important:
the criteria or the competent and enduring authority. The main challenge is
how to reconcile these two approaches. The UN Secretary General* has made
several attempts to do this. His reports defined guiding principles on whether
and when to authorise, endorse and mandate the use of force.

They identified a set of guidelines and criteria of legitimacy — which the
competent authority (the UNSC rather than national governments or regional
organizations) should always address in considering whether to authorise or
apply military force. The adoption of these guidelines (seriousness of threat,
proper purpose, last resort, proportional means and balance of consequences)
should not produce predictable pre-agreed conclusions but ‘improve the
chances of reaching international consensus’. The reports argue that in
exercising the responsibility to protect

‘Chapter VII fully empowers the Security Council to deal with every kind
of threat that States may confront. The task is not to find alternatives to
the Security Council as a source of authority but to make it work better
than it has.”

R2P does not endorse unilateral military action, but leaves open the pos-
sibility not to be entirely dependent on UNSC authorisation. ‘(I)f it fails

*  Report of the High-level Panel on Threats, Challenges and Change, ‘A More
Secure World: Our Shared Responsibility’, 2 December 2004, UN Doc A/59/565;
Report of the Secretary-General, ‘In Larger Freedom: Towards Development,
Security and Human Rights for all’, 21 March 2005, UN Doc. A/59/2005.

> Report of the High-level Panel on Threats, Challenges and Change, ‘A More
Secure World: Our Shared Responsibility’, 2 December 2004, 3.
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to discharge its responsibility to protect in conscience-shocking situations
crying out for action, concerned states may not rule out other means ..."°
The UN may suffer thereby, however, the report warns. What would be the
alternatives to the UNSC: The US, the European Union (EU), the African
Union (AU), the Organization of American States (OAS), the Commonwealth
of Independent States (CIS), the Collective Security Organization (CSO),
the Shanghai Cooperation, etc.? Allowing one to act alone would allowing it
all! R2P is not the ‘right to intervene’ of any state but the ‘responsibility to
protect of every state’.” The United Nations (preferably the UNSC to other
organizations and especially to individual states) turns out to be the competent
enduring authority to allow the use of force without an adequate alternative.
This is indispensable to avoid the pitfalls and loopholes of the R2P criteria,
for example that states use R2P as a pretence for their inividual interests.

R2P criteria might mean to make it more difficult for states to claim a
humanitarian label for self-interested interventionism but also could be
seen as opening the door to a general pattern of intervention. If there is no
internationally recognised competent authority, any state could maintain the
‘right to intervene’ for itself. To declare the US intervention in Iraq in 2003
an R2P case would be a case in point, even though human rights violations
by Saddam Hussein were only a minor factor for the decision to use force.
Even preventive wars could be justified; the R2P report explicitly allows
‘anticipatory measures’. The criteria cannot stand alone without defining
the ‘right authority’.

Since the 2005 World Summit,® several UNSC resolutions have made
reference to the responsibility to protect populations from genocide, war
crimes, ethnic cleansing, and crimes against humanity. UNSC Resolution
1674 of 2006°, for example, commits the UNSC to action to protect civi-
lians in armed conflict, as does UNSC Resolution 1894 of 2009'°. UNSC
Resolution 1674 stresses that collective action should be taken through the
UNSC, in accordance with the UN Charter, including Chapter VII. UNSC
Resolution 1706 authorizes the deployment of UN peacekeepers to Sudan.'!

6 Report of the ICISS, supra note 1, at XIII ((3) Right Authority).
See supra note 5, at 56.

8 General Assembly, Resolution adopted by the General Assembly 60/1 (2005)
World Summit Outcome, 24 October 2005.

®  UN Doc. S/RES/1674 (2006).
' UN Doc. S/RES/1894 (2009).
" UN Doc. S/RES/1706 (2006).



UNSC Resolution 1973 of March 2011" emphasises the responsibility of
the Libyan authorities to protect the Libyan population and of the parties to
armed conflicts ‘to take all feasible steps to ensure the protection of civilians’.

IV.

Before the states of the coalition of the willing decided to use force to protect
civilians against the attacks of the Libyan regime, they had to take into
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consideration several factors:

1.

What is the political goal? In the wake of the successful anti-
regime movements in Tunisia und Egypt, most of the governments
involved and observers expected that it was only a matter of time
until Colonel Muammar al-Gaddafi would be removed from power.
The political goal — explicit or not — was regime change! The US-
Government supported it but the NATO-Secretary General referred
only to the protection of civilians. In itself, regime change does not
meet the R2P criterion of the right intention unless the just cause
cannot be achieved otherwise. If the just cause is not the primary
purpose of the use of force R2P could be the pretence for something
else. Another argument has been to demonstrate solidarity within the
NATO alliance, certainly not an R2P criterion, but it put pressure on
alliance members to join the coalition. Germany has been criticised
heavily on the grounds of lacking alliance solidarity because it
abstained from the vote in the UNSC although its concerns about
the military success of the campaign might have been legitimate
(see point 3).

In the framework of the concept human security, which focuses on
the protection of the individual rather than territory and the state, the
Jjust cause would be met if the primary purpose of the intervention
was the protection of civilians from grave and systematic violations
of human rights. For the US State Department humanitarian reasons
were the decisive factor and not potential military hazards. It over-
ruled the Pentagon which had doubts about the military feasibility
(see point 3).

2 UN Doc. S/RES/1973 (2011).
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The decision for a military intervention was characterized by the
somewhat contradicting criteria: last resort and proportionality.
There was agreement among the major states that the opposition
forces had to be supported by military means. For several reasons
the deployment of ‘occupation forces’ on the ground was seen as
disproportional, however. Some (e.g., as opposed to the Pentagon,
the US-State Department, or Germany) warned that a ban on flights
and an air campaign would not be sufficient and would lead to
‘mission creep’ requiring more and heavier military means. No-fly-
zones and air campaigns have in the past have proven insufficient.
The no-fly-zone in Iraq after 1991 was already in place when
Saddam Hussein liquidated tens of thousands of Shiites during the
uprisings; the killings in Srebrenica happened at the time when
flights of the Yugoslav army had already been banned; and during
the air campaign of NATO in Kosovo the ethnic cleansing even
increased. Taken for itself, leaving alone the humanitarian aspects,
the military concerns about increasing involvement have been valid.

UNSC Resolution 1973 meets the criteria of the right authority. The
resolution authorises the participating states ‘to take all necessary
measures [...] to protect civilians and civilian populated areas under
threat of attack.” The resolution definitely was consistent with the
other R2P criteria such as the just cause threshold and the right
intention. At the beginning of the operation, it however contradicted
with the political goal to remove Gaddafi from power (unless
Gaddafi euphemistically is defined as a military relevant target).
During the protracted air campaign the question arose whether R2P
can successfully be implemented without regime change? In this
case regime change became a right intention (see point 1).

Geopolitical considerations can be ignored. Libya is a small country
with six million inhabitants and, in contrast to Egypt, with little
geopolitical significance. Libya’s two per cent oil reserves world-
wide could easily be replaced by other sources; after all, Gaddafi
would have been eager to sell his oil. Germany, which imported the
highest percentage of Libyan oil, abstained in the UNSC; the US
imported almost no Libyan oil. Had geopolitics or ‘vital interests’
been a main purpose for the intervention it would have been in
sharp contrast to the R2P right intention.
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6. The R2P report states that ‘right intention is better assured with
multilateral operations, clearly supported by regional opinion and
the victims concerned.” In contrast to the Iraq war, the Libyan
operation is clearly multilateral. There is a mandate by the UNSC
that should be implemented by a coalition of NATO states. In
addition, the UNSC Resolution has been endorsed by the Arab
League. Especially the US signalled that this time it renounces a
unilateral approach. France tried to take the lead; if it had done so
for the sake of leadership, it would not be a right intention, however.

In sum, one could argue that the Libyan case could be seen as an R2P case
in the framework of human security, although UNSC Resolution 1973 also
refers to the UN Charter and states that the situation in Libya constitutes
‘a threat to international peace and security’ which is based on traditional
security concerns. There are tensions between some of the R2P criteria.
The political goal of regime change and the limited mandate of the UNSC
to protect civilians are not necessarily congruent. Also, the possibility to
implement humanitarian goals by military force remains questionable as
the differences between the Pentagon and the State Department, as well as
between France and Germany demonstrate.

V. Outlook

R2P is also an expression of the changing perception of state sovereignty.
It has given way to the human rights revolution and new ideas about a more
complex array of norms about legitimacy and authority. The opposition to
Bush’s Iraq war was not about the use of force as such but rather about the
principles and procedures for using military power." If there is no legitimate
international competent and enduring authority, liberals in both governments
and NGOs which mistrust the UNSC and might want to decide themselves
if and when human rights are violated, and neoconservative nationalists if
and where to promote democracy (with or without the use of force). Both
feel constrained by multilateral institutions. There is no alternative to an
international order based on rules, principles, and institutions. R2P is part of it.

% G.J. Ikenberry, Liberal Leviathan: The Origins, Crisis, and Transformation of

the American World Order (2011) 270-277.






R2P and the ‘Abusive’ Veto — The Legal
Nature of R2P and its Consequences for
the Security Council and its Members

Irmgard Marboe®

I.  Introduction

The endorsement of the ‘responsibility to protect’ (‘R2P’) in the World
Summit Outcome document of 2005' has introduced a new perspective on
the relationship between human rights and state sovereignty.? The protection
of human rights by a state cannot any more be regarded as a purely internal
matter, but is now considered as a duty of each individual state under inter-
national law, in particular when it comes to the protection against genocide,
war crimes, ethnic cleansing and crimes against humanity. To a certain extent,
the states sovereignty hinges on compliance with this duty as the international
community, through the United Nations, may take collective action should
peaceful means be inadequate and national authorities manifestly fail to
protect their population.

The case of Libya in March 2011 has shown that there is a growing
consensus, even in the absence of an international conflict, to take collective
action if a government exercises force within its own territory against its own
population. However, we also observe that the international community has
not reacted in a similar manner in other cases, such as the situation in Syria
that same year. This raises the question of the value and the legal nature
of R2P, which, at present, are still controversial. Opinions are split both in

Irmgard Marboe is professor of international law at the Department of European,
International and Comparative Law at the Faculty of Law of the University of
Vienna. She can be reached via e-mail irmgard.marboe @univie.ac.at.

' UN Doc. A/60/L.1 (2005), paras. 138 and 139.

See on this new approach to sovereignty A. Peters, ‘Humanity as the A and Q of
Sovereigny’, 20 EJIL (2009) 513-544; see also J.-F. Thibault, ‘La Responsabilité
de Protéger: Une Dette pour la Communauté Internationale?’ in U. Mathis-Moser
(ed.), Responsibility to Protect. Peacekeeping, Diplomacy, Media, and Literature
Responding to Humanitarian Challenges (2012) 35-51.
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academia and in practice. Some see the new concept merely as a moral duty,
others consider it as a legally binding norm or at least an emerging legal norm.

The following article will discuss the nature of R2P and analyze possible
legal consequences of actions and inactions of the Security Council and its
members, in particular of its five permanent members (‘P5’).

A. Nature and Legal Quality of R2P

As is well known, the concept of R2P was introduced by the International
Commission on International and State Sovereignty (ICISS) in the discussion
on ‘humanitarian intervention’ in the aftermath of the NATO intervention in
Kosovo.* According to the Commission, R2P

‘implies above all else a responsibility to react to situations of compelling
need for human protection. When preventive measures fail to resolve or
contain the situation and when a state is unable or unwilling to redress the
situation, then interventionary measures by other members of the broader
community of states may be required.”*

This concept was then taken up in the High Level Panel Report of 2004,
which endorsed the ‘emerging norm that there is a collective international
responsibility to protect, exercisable by the Security Council authorizing
military intervention as a last resort, in the event of genocide and other
large-scale killing, ethnic cleansing or serious violations of international
humanitarian law which sovereign Governments have proved powerless
or unwilling to prevent’.® The Secretary-General strongly agreed with this
approach and stated in his report of 2005: ‘I believe that we must embrace
the responsibility to protect, and, when necessary, we must act on it.”’

The formulation in the World Summit Outcome document of 2005, how-
ever, is much more careful and avoids any formulation which would imply

International Commission on Intervention and State Sovereignty (ICISS), The
Responsibility to Protect: Report of the International Commission on Intervention
and State Sovereignty (International Development Research Centre, December
2001).

4 Ibid., at para. 4.1.

> Report of the High-Level Panel on Threats, Challenges and Change: A More
Secure World; Our Shared Responsibility, UN Doc. A/59/565 (2004).

¢ Ibid., at para. 203.

In Larger Freedom: Towards Development, Security and Human Rights for All,
Report of the Secretary-General, UN Doc. A/59/2005 (21 March 2005) at 35.
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any legal obligation of the international community to intervene. The states
are only ‘prepared to take collective action, in a timely and decisive manner,
through the Security Council, in accordance with the Charter, including
Chapter VII, on a case-by-case basis’.® This reflects the discussion during the
drafting process, in which several member states expressed reservations.’ The
representative of the US, John Bolton, addressed a letter to the delegations in
which he emphasized that ‘the Charter has never been interpreted as creating
a legal obligation for Security Council members to support enforcement
action in various cases involving serious breaches of international peace’."

In a General Assembly debate on R2P in July 2009, some states have
explicitly declared that they consider it as a legal principle, whereas others
have rejected this approach." While Canada called it a ‘sophisticated nor-
mative framework based on international law’,'* Liechtenstein a ‘political
commitment of the highest order’,"”” and Bangladesh referred to it as an
‘emerging normative framework’," other states (such as Brazil, Guatemala,
Morocco, China, Venezuela, or Monaco) denied this significance."

In his report on ‘Implementing the Responsibility to Protect’ of 2009,
Secretary General Ban Ki-Moon distinguishes carefully between three
‘pillars’: pillar one (the protection responsibilities of the state), pillar two
(international assistance and capacity building), and pillar three (timely and
decisive response).'® With regard to the latter, the report emphasises the

World Summit Outcome, supra note 1, at para. 139.

See the chart on ‘State-by-State Positions on the Responsibility to Protect’,
available at http://www.responsibilitytoprotect.org/files/Chart_R2P_11August.
pdf (last visited 8 November 2013).

10 See the letter by J. Bolton of 30 August 2005, available at http://www.respon-
sibilitytoprotect.org/files/US_Boltonletter_R2P_30Aug05%5B1%5D.pdf (last
visited 8 November 2013).

1" UN Doc. A/63/Pv.97-100 (23, 24, and 28 July 2009). See A. Peters, ‘“The

Responsibility to Protect: Spelling Out the Hard Legal Consequences for the

UN Security Council and its Members’, in Ulrich Fastenrath et al. (eds.), From
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(2011) 297, at 300.

2. UN Doc. A/63/PV.98, 26 (24 July 2009).
3 UN Doc. A/63/PV.97, 22 (23 July 2009).
4 UN Doc. A/63/PV.100, 22 (28 July 2009).
Peters, supra note 11, at 300.

Report of the Secretary General, Implementing the Responsibility to Protect, UN
Doc. A/63/677 (12 January 2009).
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important role of the international community to help protecting populations
from genocide, war crimes, ethnic cleansing, and crimes against humanity,
and the ‘need for an early and flexible response in such cases’."” The Security
Council referred to the concept of R2P in various resolutions,' without,
however, providing more insight into its nature or legal value.

Commentators have warned of a mere re-labelling of the outmoded concept
of humanitarian intervention.” Others have discussed whether R2P can be
regarded as an emerging norm of customary international law,” or whether
it already has a binding legal character with concrete legal consequences in
cases of non-compliance.” In order to find precise and legally convincing
answers, it seems necessary to distinguish clearly between the responsibility
of the individual states on the one hand, and the responsibility of the inter-
national community, carried by the United Nations, on the other. On this
basis, the legal duties of the members of the Security Council, in particular
of the P5, can be discussed.

B. The Responsibility of the States

In paragraph 138, the World Summit Outcome document declares that each
individual state

‘has the responsibility to protect its populations from genocide, war crimes,
ethnic cleansing and crimes against humanity. This responsibility entails the
prevention of such crimes, including their incitement, through appropriate
and necessary means.’

The states ‘accept that responsibility and will act in accordance with it.’

7" Ibid., at para. 49.

'8 Such as UN Doc. S/RES/1674 (2006) on the protection of civilians in armed
conflict, UN Doc. S/RES/1706 (2006) and UN Doc. S/RES/1769 (2009) on the
crisis in Darfur, or UN Doc. S/RES/1970 (2011), UN Doc. S/RES/1973 (2011),
and UN Doc. S/RES/1975 (2011) on the Situation in Libya.

P. Hilpold, ‘From Humanitarian Intervention to Responsibility to Protect: Making
Utopia True?’, in U. Fastenrath et al. (eds.), From Bilateralism to Community
Interest. Essays in Honour of Judge Bruno Simma (2011) 462, at 470-473.

A. Zimmermann, ‘The Obligation to Prevent Genocide: Towards a General
Responsibility to Protect’, in U. Fastenrath et al. (eds.), From Bilateralism to
Community Interest. Essays in Honour of Judge Bruno Simma (2011) 629, at
631-633.

2t Peters, supra note 11, at 311-322.
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The proponents of a legally binding nature of R2P argue that this responsi-
bility is already rooted in pre-existing treaty obligations.” Most importantly,
these treaty obligations are Article 1 of the Genocide Convention,” common
Article 1 of the Geneva Conventions,* Article 2 the UN Human Rights
Covenants® and Article 2 of the Torture Convention,” which embody posi-
tive obligations to protect persons from inhuman acts committed by private
actors. Some scholars emphasise that the concept does not add anything
new and might therefore be superfluous or even dangerously misleading,”
as it seems to weaken and qualify the existing clear obligations of states to
combat those crimes. The language of paragraph 138 actually supports this
opinion. It can therefore be concluded that a state in whose territory core
crimes are imminent or on-going is under an international legal obligation
to react and suppress them.*

An interesting question is to what extent the treaty obligations extend also
to crimes committed outside the jurisdiction of the contracting state parties.
With regard to the crime of genocide and war crimes, the respective treaty
provisions cover such situations. Article 1 of the Genocide Convention
obliges the contracting parties to prevent and punish genocide ‘whether
committed in time of peace or in time of war’ without any limitation of
territory. The ICJ has confirmed this interpretation in the Genocide case, in
which it held that the obligation ‘to prevent and punish the crime of genocide
is not territorially limited by the Convention’.” Also, common Article 1 of
the Geneva Conventions establishes that the contracting parties undertake to

2 Austria is among those states which have clearly expressed this opinion in

the General Assembly in the debate in July 2009 on R2P (also: New Zealand,
the Netherlands, Switzerland, Nigeria, Mexico, and Sri Lanka). See supra
note 10.

231948 Convention on the Prevention and Punishment of the Crime of Genocide,

78 UNTS 277.

1949 Geneva Convention (I) on the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, 75 UNTS 31.

#1966 International Covenant in Civil and Political Rights, 999 UNTS 171; 1966
International Covenant on Economic, Social and Cultural Rights, 993 UNTS 3.

24

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment of 10 December 1984, 1465 UNTS 85.

7 Peters, supra note 11, at 301.

% Peters, supra note 11, at 303; Zimmermann, supra note 20, at 633-636.

Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of
26 February 2007, 2007 ICJ Rep. 43, at 107, para. 153.
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respect and to ensure respect for the present Convention ‘in all circumstances’,
without limiting this obligation to their respective territories.*® The situation
is different with regard to crimes against humanity. There is so far no treaty
norm establishing obligations of states to prevent and to combat them outside
their territory.*

However, under the law of state responsibility, states are under an obliga-
tion to cooperate to bring to an end serious breaches of an obligation arising
under a peremptory norm of general international law (ius cogens).*”* It can
be argued that the prohibition to commit crimes against humanity has such a
ius cogens character.” However, it is not entirely clear whether the obligation
to cooperate and to bring to an end respective atrocities is already accepted
as a primary rule of international law. The ILC cautiously formulated that
‘it may be open to question whether general international law at present
prescribes a positive duty of cooperation’ and that this might ‘reflect the
progressive development of international law.’** In the Wall opinion, the
ICJ has confirmed that ‘all states are under an obligation not to recognize
the illegal situation’ and ‘not to render aid or assistance in maintaining the
situation’, as well as to see that this situation ‘is brought to an end.’* In this
case, the violations concerned the right to self-determination and several
obligations under humanitarian law. It can be argued that with regard to

% This has been confirmed by the ICJ in the Wall opinion, where the Court held
that ‘every State party to that Convention, whether or not it is a party to a specific
conflict, is under an obligation to ensure that the requirements of the instruments
in question are complied with’. Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, Advisory Opinion of 9 July 2004,
2004 ICJ Reports 136, at 199, para. 158.

3t Art. 2 of the UN Human Rights Covenants and Art. 2 of the Torture Convention
refer to the protection of rights and the punishment of crimes committed under the
jurisdiction of the state parties. See also Zimmermann, supra note 20, at 634-635;
Peters, supra note 11, at 303; however, a ‘Proposed International Convention
on the Prevention and Punishment of Crimes Agaionst Humanity’ of August
2010 provides for an obligation to prevent and combat crimes against humanity
also without limitation to their territory. See http://www.oosa.unvienna.org/pdf/
limited/c2/AC105_C2_2013_CRPO7E.pdf (as of 17 February 2012).

ILC Articles on the Responsibility of States for Internationally Wrongful Acts,
taken note of in UN Doc. A/RES/56/83 (12 December 2001), Art. 41(1).

In this sense Peters, supra note 11, at 313.

J. Crawford, The International Law Commission’s Articles on State Responsi-
bility. Introduction, Text and Commentaries (2002), 249.

Wall opinion, supra note 30, at 200, para. 159.
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even more serious breaches of international law that are at stake in an R2P
situation, the duty to cooperate with a view to end it cannot be less.

The obligation of states in this respect is an obligation of conduct and
not one of result. They cannot guarantee that such crimes do not happen or
that the perpetrators are brought into prison but they are obliged, depending
on their capacity, to use any means as the circumstances permit and as are
reasonably available to them. This can be regarded as a duty not to remain
indifferent,’® as an obligation to exercise due diligence to prevent and an
obligation to react if they have occurred.

In the Genocide case, the ICJ has spelled out some of the parameters
which should be used in assessing whether a state has duly discharged the
obligation concerned.” An important criterion is the actual capacity of the
state in influencing effectively the action of persons. This capacity itself
depends, amongst others, on the geographical distance of the state concerned
from the scene of the events, as well as on the strength of the political and
other links with the state concerned.

C. The Responsibility of the International Community

The views on the legal responsibility of the international community, in parti-
cular of the United Nations and the Security Council, are more controversial.
The treaties and conventions mentioned above only address the state parties
and oblige them to protect the human rights of persons, not the international
community as such, or the United Nations.

In paragraph 139, the World Summit Outcome document uses much
weaker language than in the preceding paragraph 138. It declares that ‘the
international community, through the United Nations, also has the responsi-
bility to use appropriate diplomatic, humanitarian and other peaceful means,
in accordance with Chapters VI and VIII of the Charter, to help to protect
populations from genocide, war crimes, ethnic cleansing and crimes against
humanity.’

With regard to coercive actions, the text is even more cautious. The states
declare, that they

‘are prepared to take collective action, in a timely and decisive manner,
through the Security Council, in accordance with the Charter, including

It reinforces the claims of human rights scholars who have argued in this direction
already for some time. See, for example, W. Khair, You Don’t Have the Right
to Remain Silent (2006).

Genocide case, supra note 29, at 221, para. 430.
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Chapter VII, on a case-by-case basis and in cooperation with relevant
regional organizations as appropriate’.

The prerequisite for action is that ‘peaceful means’ are ‘inadequate and
national authorities are manifestly failing to protect their populations from
genocide, war crimes, ethnic cleansing and crimes against humanity.’

The representative of the United States, John Bolton, has expressly
emphasised the distinction between the obligations of states and those of
the international community:

‘[W]e agree that the host state has a responsibility to protect its population
from such atrocities, and we agree in a more general and moral sense that
the international community has a responsibility to act when the host state
allows such atrocities. But the responsibility of the other countries in the
international community is not of the same character as the responsibility
of the host [...]. We do not accept that neither the United Nations as a
whole, nor the Security Council, or individual states, have an obligation
to intervene under international law.”*®

However, there are also a number of legal arguments that point into another
direction and also provide the basis for identifying legally binding obligations
of the international community, and more specifically of the United Nations.

1. Is the UN Bound by International Law?

As the UN possesses legal personality, it is also a subject of international law
and has its own rights and responsibilities.* It does not act in a law-free zone —
it is bound by customary international law and must in particular comply
with peremptory norms of international law.* This has been confirmed in the
Tadi¢ decision, in which the ICTY held that, as the UN enjoys international
legal personality, it is itself bound by general customary international law
and by the treaty obligations it incurs.*

See letter by Bolton, supra note 10.

Reparation for Injuries Suffered in the Service of the United Nations, Advisory
Opinion of 11 April 1949, 1949 ICJ Rep. 179.

4 A. Reinisch, ‘Securing the Accountability of International Organizations’, in 7
Global Governance (2001) 131, at 134 et seq.

4 Prosecutor v. Tadié, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, Appeals Chamber, Case No. IT-94-1-A, 2 October 1995, at paras.
26-28.
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With regard to the crime of genocide, the Genocide Convention already
refers to to the role of the United Nations in the context of the prevention and
punishment of genocide. Article VIII of this Convention states that ‘[a]ny
Contracting Party may call upon the competent organs of the United Nations
to take such action under the Charter of the United Nations as they consider
appropriate for the prevention and suppression’ of such acts.

The ICJ, in its Wall opinion, also explicitly referred to the role of the United
Nations in cases of serious breaches of international law. The Court was
of the view ‘that the United Nations, and especially the General Assembly
and the Security Council, should consider what further action is required
to bring to an end the illegal situation’.* As mentioned above,* this was
pronounced in the context of a violation of the right to self-determination
and some rights under humanitarian law. With regard to the serious crimes
triggering an R2P situation, this important role of the United Nations should
certainly be accepted as well.

The ILC took the duty of an international organisation to cooperate in cases
of a serious breach of a ius cogens norm from the law of state responsibility
and inserted it into its 2011 Draft Articles on the Responsibility of Interna-
tional Organizations (DARIO).* Article 42(1) DARIO provides that ‘States
and international organizations shall cooperate to bring to an end through
lawful means’ serious breaches of an obligation arising under a peremptory
norm of general international law.

It can therefore be concluded that the United Nations are bound by inter-
national human rights and humanitarian law norms, and have an additional
duty to consider appropriate action when genocide or other serious breaches
of ius cogens have occurred.

2. What Does this Mean for the Role of the Security
Council’s Responsibility?

Since the inception of the concept of R2P, the Security Council has been
envisaged as the principal player. The debate about humanitarian intervention
has eventually led to the consensus that in cases of genocide, war crimes,

42

Wall opinion, supra note 30, at 200, para. 160.

4 See supra note 35 and accompanying text.

“ Draft Articles on the Responsibility of International Organizations, adopted by

the ILC in 2011 and submitted to the UNGA as a part of the Commission’s report
covering the work of that session, UN Doc. A/66/10, at para. 87. Published in
Yearbook of the International Law Commission 2011, Vol. II, Part Two.
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and crimes against humanity, and if all other means have been proven to be
ineffective, no unilateral action, but a collective action through authorisation
by the Security Council should be allowed.*

Even though there exists an on-going scepticism about the Council’s
legitimacy and there is debate on whether and how it should be reformed,*
the Council’s monopoly for the authorisation of the legitimate use of force
still seems the better choice in comparison to unilateral interventions, which
are naturally prone to abuse. The responsibility of the Security Council to
act in R2P situations can be linked to Article 24 of the UN Charter, which
mentions the Council’s ‘primary responsibility for the maintenance of
international peace and security’.*’

Now the question arises to what extent the Security Council can act in
complete discretion as a merely political organ of the United Nations in order
to comply with its new responsibility to protect. Are there legal limits to the
discretion of the Security Council, and is it bound by some legal principles
or obligations?

The extent of the discretionary powers of the Security Council when exer-
cising its functions under Chapter VII, most importantly under Articles 39 to
42 of the UN Charter, is a hotly debated issue.”® While some authors maintain
that the discretion of the Security Council is unlimited, both concerning the

# While the ICISS did not rule out the possibility of unilateral action in case the

Security Council failed to act, this was not accepted in the versions of the concept
in later documents. See ICISS, supra note 3, at 53. The High-level Panel and the
Secretary-General in their Reports rather emphasised the need for a catalogue of
criteria, which should be used to guide the Security Council in its decision to act
in R2P situations. See High-level Panel Report, supra note 5, at para. 207 and
the Secretary-General Report, supra note 7, para. 126.
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See High-level Panel Report, supra note 5, paras. 244-260; Secretary-General
Report, supra note 7, paras. 167-170; B. Fassbender, ‘Pressure for Security
Council Reform’, in D. Malone (ed.), The UN Security Council (2004) 341, at
351.

As to the changing focus of the Security Council’s actions under Chapter VII,
see J. Greenstock, ‘The Security Council in the Post-Cold War World’, in V.
Lowe et al. (eds.), The United Nations Security Council and War (2008) 248,
at 249-256; J. Welsh, ‘The Security Council and Humanitarian Intervention’, in
ibid., 535, at 536-537.

% See E. de Wet, The Chapter VII Powers of the United Nations Security Council
(2004) 133-216; J. Frowein/N. Krisch, Introduction to Chapter VII, in B. Simma
(ed.), The Charter of the United Nations. A Commentary (2002), 701, at 710-712;
J. Frowein/N. Krisch, Art. 39, in ibid.,719, at 719-721.
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decision when to act and how to act, the prevailing opinion raises important
arguments in favour of a limitation.*

One important limitation is already contained in Article 24 itself, which
provides that ‘the Security Council shall act in accordance with the Purposes
and Principles of the United Nations’.*® This already marks the outer limit
of the discretion of the Security Council. The ‘Purposes and Principles’ of
the Charter include, amongst others, ‘promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to
race, sex, language, or religion’.”’ Commentators conclude that the Security
Council is, in its decisions on international peace and security, bound by
customary human rights law.*

Furthermore, the principle of ‘limited powers’ of any organ of an
international organisation dictates certain limits to the discretion of the
Security Council.” The latter derives its discretionary power from specific
authorisations contained in the Charter. As the ICJ pronounced in its Admis-
sion opinion, the political character of an organ cannot release it from the
observance of the treaty provisions established by the Charter, when these
constitute limitations on its powers or criteria for its judgment.* All UN
members, when participating in a political decision in the Security Council or
in the General Assembly, are legally entitled to make their consent dependent
on any political consideration.”® However, in the exercise of this power, the
member is bound to have regard to the principle of good faith.* Discretion
does not mean arbitrariness and, as a legal and even constitutional concept,
it is as such subject to some limits.”’

In exercising its discretion, the Security Council may determine that a
breach of international peace occurs in the context of an R2P situation. In

# Frowein/Krisch, Art. 39, supra note 48, at 710.

50 J. Delbriick, Art. 24, in B. Simma (ed.), The Charter of the United Nations. A
Commentary (2002) 448.

3t Art. 1(3) of the UN Charter.

2 Frowein/Krisch, Art. 39, supra note 48, at 710-711; de Wet, supra note 48, at
133-138, 191-216; Zimmermann, supra note 20, at 639.

See de Wet, supra note 48, at 133-138, with further references; Frowein/ Krisch,
Art. 39, supra note 48, at 710.

3 Conditions of Admission of a State to Membership in the United Nations (Article
4 of the Charter), Advisory Opinion of 28 May 1948, 1948 ICJ Rep. 57, at 64.

»  Ibid., at 63.
% Ibid.

Peters, supra note 11.
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practice, it has already decided in various cases that atrocities occurring in
one of the member states constitute a breach of international peace within
the meaning of Article 39 of the UN Charter, for example during the Kosovo
crisis.”® The question arises whether, in such a situation, the Security Council
would be obliged — under the concept of R2P — to continue monitoring the
situation and, ultimately, to impose sanctions, including military sanctions
based on Article 42 of the UN Charter. Is there a positive obligation to act,
or, put differently, international responsibility for passivity or inaction?

Some authors point out that, in the case of states, the inaction of a govern-
ment may trigger state responsibility for the state’s lack of due diligence to
prevent serious human rights violations or to respond to it with legal, political,
and administrative means.” In view of the above, the United Nations may
in principle also be held responsible in cases in which the Security Council
fails to act in any manner to a situation of genocide, war crimes, and crimes
against humanity. However, the consequences for such inaction — as many
aspects of the responsibility of international organisations — are not yet
settled.® As it still appears to be premature to establish the legal consequences
of the responsibility of the UN in an R2P situation in terms of secondary
obligations, it seems to be more meaningful to examine the responsibility of
the members of the Security Council, and especially of the P5.%

3. Security Council Members as Bearers of the Responsibility
to Protect

As mentioned earlier, the responsibility to react in the event of genocide and
other mass atrocities falls upon all states.®” The nature and extent of the action
demanded from them depends on various factors. As the members of the
Security Council are entrusted to discharge a particular role in the functioning

% See UNSC Res. 1160, UN Doc. S/2001/849; see Welsh, supra note 47, at 548-550.
Peters, supra note 11, at 309.

G. Hafner, ‘Is the Topic of International Organisations Ripe for Codification?
Some Critical Remarks’, in U. Fastenrath et al. (eds.), From Bilateralism to
Community Interest. Essays in Honour of Judge Bruno Simma (2011) 695, at
710-711; See, with regard to remedies for human rights violations committed
by international organisations, K. Wellens, Remedies Against International
Organisations (2002) 14-19.

Peters, supra note 10, at 311.
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of the United Nations, they have to fulfil their individual obligation to protect
during the deliberations and votes in the Council.

In addition, according to Article 24 of the UN Charter, the Security Council
is acting on behalf of all the members of the United Nations in the discharge
of its primary responsibility for the maintenance of international peace and
security.” The members stand in a special legal relationship both with the
United Nations and the remaining members of the organisation, which are not
represented in the Security Council. Due to this triplement fonctionnel,* the
voting behaviour of the Security Council members is subject to legal limits.
Their position as trustees prohibits them handling their participation rights
in the collective body in an arbitrary fashion.®

a.  Obligation to Bring to an End Through Lawful Means

As mentioned above, under Article 41(1) of the ILC Articles on State
Responsibility, ‘States shall cooperate to bring to an end through lawful
means any serious breach’ of a peremptory norm of international law. The
reference to ‘lawful means’ excludes any resort to military force in violation
of Article 2(4) of the UN Charter, but it reinforces the responsibility to protect
in a collective way.*

Furthermore, under Article 41(2) ILC, third states must not ‘render aid
or assistance’ in maintaining that situation. In the Wall opinion, the ICJ
pointed out that all states are in that situation ‘under an obligation not to
render aid or assistance’ to a breach of international law, and ‘[i]t is also
for all States [...] to see’ that the illegal situation ‘is brought to an end’.
For members of the Security Council, this duty is reinforced by the Court’s
statement that ‘the United Nations, and especially the General Assembly

% See the wording of Art. 24(1) UN Charter: ‘[...] its Members confer on the
Security Council primary responsibility for the maintenance of international peace
and security, and agree that in carrying out its duties under this responsibility the
Security Council acts on their behalf.” See also Zimmermann, supra note 20, at
641; in contrast, however, Delbriick, who considers this provision as meaningless
and superfluous, see Delbriick, Art. 24, supra note 50, at 448.

% Peters, supra note 10, at 314-315.

% See also N. Gal-Or, ‘The Responsibility to Protect and International Trusteeship:

Plus ca Change plus c’est la Méme Chose?’, in U. Mathis-Moser (ed.), Respon-
sibility to Protect. Peacekeeping, Diplomacy, Media, and Literature Responding
to Humanitarian Challenges (2012) 95, at 105-113.

8 Peters, supra note 11, at 313.
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and the Security Council, should consider what further action is required to
bring to an end the illegal situation’.®® Due to the special responsibility of
the Security Council under Article 24 and Articles 39 to 42 of the Charter,
states that are members of this particular organ have a special role in the
implementation of the responsibility to protect people from genocide, war
crimes, ethnic cleansing, and crimes against humanity. They are obliged to
make due diligence efforts to end the situation by employing instruments
available to the Security Council under the UN Charter.

b.  Furthermore: Complicity

Another argument can be brought forward to underline the obligation of
the Security Council members to cooperate actively to end genocide, war
crimes, or crimes against humanity: complicity.” The ILC has included the
‘Responsibility of a State in connection with the act of another State’ in
its Articles on State Responsibility.”” The reason was that internationally
wrongful acts often result from the collaboration of several states rather than
of one state acting alone.™

According to Article 16 of the ILC Articles on State Responsibility, aid or
assistance in the commission of an internationally wrongful act triggers that
state’s international responsibility. Aid or assistance does not only include
active participation but also inaction in cases in which action would be
required.” A lex specialis is the prohibition of complicity in genocide under
Article ITI(e) of the Genocide Convention.™

The obligation not to facilitate the commission of an internationally
wrongful act has been extended to the relationship between states and inter-
national organisations. Article 58 DARIO provides that a state which aids or

8 Ibid., at 200, para. 160.

% Peters, supra note 11, at 321.

" See Chapter IV of the ILC Articles on the International Responsibility of States
for Internationally Wrongful Acts, supra note 32.

" ILC, supra note 34, 145.

The ILC refers in its commentary to examples of permitting the use of territory
by another state to carry out an armed attack against a third state. ILC, supra
note 34, 150.

The ICJ, in the Genocide case, referred to ‘complicity’ in genocide in the sense of
Art. ITI(e) Genocide Convention and equated it with ‘aid or assistance’ in terms
of Art. 16 of the ILC Articles on State Responsibility. See Genocide case, supra
note 29, 177-178, paras. 418-420.

73



R2P and the ‘Abusive’ Veto 129

assists an international organisation in the commission of an internationally
wrongful act by the latter is internationally responsible therefor, if the state
does so with knowledge of the circumstance of the internationally wrongful
act and the act would be internationally wrongful if committed by that state.™

Both articles could be regarded as reaffirming a special responsibility of
members of the Security Council in collaborating in order to end atrocities
in R2P situations.

4.  Special Responsibility of the P5?

The special responsibility mentioned above would be incumbent on all mem-
bers of the Security Council. However, the P5 have a special legal position
in comparison to the non-permanent ones, because each of them can block a
decision by itself through a veto. This privilege of the P5 within the Security
Council has been subject to criticism in the past. It has often been termed
anachronistic and being against the principle of sovereign equality of states.”
Despite numerous reform efforts, it has, however, remained in place and will
probably continue to do so in the foreseeable future. It is only justifiable
with a view to those members’ special military and economic capabilities.™
The veto power should thus correlate with a particular responsibility, which
falls upon the permanent members of the Security Council. The Secretary-
General evoked the PS5s’ special responsibility in his 2009 Report on the
Implementation of R2P:

‘Within the Security Council, the five permanent members bear particular
responsibility because of the privileges of tenure and the veto power they
have been granted under the Charter. I would urge them to refrain from
employing or threatening to employ the veto in situations of manifest failure
to meet obligations relating to the responsibility to protect, as defined in

™ Draft articles on the responsibility of international organizations, supra note 44,

Art. 14.

> High-level Panel Report, supra note 5, para. 256; Fassbender, supra note 46, at
341; E. Luck, ‘A Council for all Seasons: The Creation of the Security Council
and its Relevance Today’, in V. Lowe et al. (eds.), The United Nations Security
Council and War (2008) 61, at 81-85.

% Peters, supranote 11, at 314-315; N. Krisch, ‘The Security Council and the Great
Powers’, in V. Lowe et al. (eds.), The United Nations Security Council and War
(2008) 133, at 136.
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paragraph 138 of the Summit Outcome document, and to reach a mutual
understanding to that effect.””

The particular responsibility of the P5 in the context of R2P has instigated
heated debates within legal scholarship about the consequences on the
exercise of the veto power. Some authors see it as a possible abuse of rights,
if it is exercised in an R2P situation. Others have developed the idea of a
‘responsibility not to veto’.

a.  The Exercise of Veto as an ‘Abuse of Right’?

Anne Peters has made the argument that, due to the special position of the
P5 as mentioned above, the exercise of the veto in an R2P situation could
amount to an ‘abuse of right’.” This approach is of course rather provocative,
but Peters’ intention is to spell out the hard legal consequences of the concept
of R2P as a legal norm.

The concept of abuse of rights is closely linked to the principle of good
faith, and implies a distinction between a right and the circumstances in
which and how it is exercised.” An abuse of rights is present, when a state
does not behave illegally as such, but exercises rights that are incumbent on
it under international law in an arbitrary manner or in a way which impedes
the enjoyment of other international legal subjects of their own rights. So,
although it may be the right of a P5 to exercise the veto, its exercise in a
concrete situation may be abusive.

As regards the legal consequences of an abusive veto, Peters sees several
alternatives. One possibility would be to regard it as irrelevant. The legal
irrelevance of an abusive veto could be argued upon the basis of the general
principle that the United Nations may not invoke internal procedural problems
to justify its breach of international law.* An abusive veto could be treated as
irrelevant or as a mere voluntary abstention, which therefore cannot prevent a
Council decision.’ The question that arises is, however, who would have the

7 Secretary-General Report, supra note 16, para. 61.

8 Peters, supra note 2, at 540; Peters, supra note 11, at 316-325.

”  A. Kiss, ‘Abuse of Rights’, in R. Wolfrum (ed.), (2012) 20, at 21.

8 Anne Peters refers here to the general principle of international law, which

establishes the primacy of international law over internal law, which has so far
been codified only for the case of the failure to perform a treaty, see Art. 27 of
the VCLT 1969 and Art. 27 of the VCLT 1986. Peters, supra note 11, at 319.

That a mere abstention cannot prevent the adoption of a decision by the Security
Council was discussed and confirmed by the ICJ in Legal Consequences for
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authority to determine that a veto was ‘abusive’ and therefore ‘irrelevant’. If
any member state of the UN could consider by itself whether a veto of one of
the P5 was ‘irrelevant’, this could undermine the entire role and function of
the Security Council as envisaged in the UN Charter. Unfortunately, Peters
leaves this question open.

Yet, she puts forward an even more radical alternative solution, namely
to treat an abusive veto as an internationally wrongful act.*> This would be
the logical consequence, if one accepts the concept of R2P as endorsed in
the World Summit Outcome document as a legally binding obligation under
international law. Peters’ proposal is consistent insofar as she argues that there
are already existing primary obligations of states and the United Nations,
including the Security Council and its members. However, the language of
the Outcome document and the representations by some member states, in
particular by the United States, during and after the negotiations do not fully
support this interpretation.

Anne Peters concedes that the two solutions proposed do not seem to be
currently acceptable to states, so that the focus should be on regarding the veto
as a privileged procedural right. This would trigger a procedural obligation
falling on the members of the Security Council to justify their vote. She
contends that the new concept of R2P has perhaps already reversed the onus
of justification.® An important benefit of this procedural concept would lie
in in the ‘civilising’ effect of the discourse. The P5 would still retain their
discretion in the exercise of the veto, but would be forced to rationalise their
decision. This would allow the other states and the public to criticise theses
reasons. In the long run, this obligation could rule out the most blatant abuses
that simply could not be rationalised.

b.  The Responsibility Not to Veto (RN2V)

The special responsibility of the P5 in the context of R2P has led to debates
on the ‘responsibility not to veto’ (RN2V).* It is the idea that the P5 should
agree not to use their veto power to block action in response to genocide

States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion)
[1970] ICJ Reports 16, para. 22.

8 Peters, supra note 11, at 319.
8 Ibid., , at 323.

8 A. Blitter/P. Williams, “The Responsibility Not to Veto’, 3 Global Responsibility
to Protect (2011) 301.
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and mass atrocities which would otherwise carry a majority in the Security
Council and if their own vital interest are not engaged.

The idea that the P5 should agree not to use or threaten their veto power
when addressing situations of mass atrocities has its origins in the early
discussions on the R2P principle.® In 2001, the French Minister of Foreign
Affairs, Hubert Védrine, proposed a new ‘code of conduct’ for the P5.%
Influenced by the practice of ‘constructive abstention’ in the European Union
in relation to its Common Foreign and Security Policy, he purported that a
permanent member, in matters in which its vital national interests were not
claimed to be involved, should not use its veto to obstruct the passage of
what would otherwise be a majority resolution.”” ICISS supported this idea of
a more formal, mutually agreed practice to govern significant humanitarian
crises in the future.® This could help to overcome obstacles, which have in the
past prevented the Council to fulfil its responsibility because of a combination
of lack of interest, concerns about domestic politics, reluctance on the part of
key members to bear the financial and personal burdens, and disagreement
among the P5 on which, if any, action should be taken.®

The High-level Panel took up this approach and asked the P5 in their
individual capacities, to pledge themselves to refrain from the use of the veto
in cases of genocide and large-scale human rights abuses.” However, despite
several drafts and attempts in the negotiation process, the World Summit
Outcome document did not include a provision relating to a possible limitation
of the use of the veto power.”" Nevertheless, in 2006, the ‘Small 5°, Costa
Rica, Jordan, Liechtenstein, Singapore and Switzerland, proposed, as a part
of the follow-up to the Millennium Summit, the so-called ‘S5 Resolution’ in
the General Assembly, which recommended that ‘[n]o permanent member
should cast a non-concurring vote in the sense of Article 27(3) of the Charter
in the event of genocide, crimes against humanity and serious violations of

% Ibid., 314.

8 TCISS, Responsibility to Protect: Research, Bibliography, Background (2001)
378 et seq.

87

ICISS, supra note 3, at para. 6.21.
8 Ibid.
% Ibid., at para. 6.23.
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High-level Panel Report, supra note 5, para. 256.

' In particular, the US representative John Bolton was against such a formulation.

See Blitter/Williams, supra note 84, at 315.
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international humanitarian law’.°? This resolution, which also called for the
P5 to provide a public explanation for any use of the veto,”” was however
later withdrawn due to the pressure of the P5.*

Secretary-General Ban Ki-moon supported, nevertheless, in his 2009
Report, the idea of self-restraining the veto of the P5.”> He emphasised that,

‘[a]cross the globe, attitudes have changed in important ways since Cam-
bodia, Rwanda and Srebrenica, raising the political costs, domestically and
internationally, for anyone seen to be blocking an effective international
response to an unfolding genocide or other high-visibility crime relating
to the responsibility to protect’.”®
The debate in the General Assembly in July 2009 showed large support of
the Secretary-General’s report and his recommendations.” However, within
the Security Council itself or in public announcements of the P5 individually,
no progress can be discerned in this direction so far.

At the academic level, however, the debate on a RN2V continues. The
purporters of this idea submit that the lesson to draw from the Kosovo case
was that the task for those seeking effective responses to mass atrocities
should not be ‘to find alternatives to the Security Council as a source of
authority, but to make the Security Council work better than it has.”*®

Critics, in contrast, argue that the concept of RN2V lowers the threshold
for military intervention and implicitly privileges military action over non-
military action.” It would be more meaningful to better define the context in
which Security Council decision are taken, such as addressing the dissent on

2 Improving the working methods of the Security Council, UNGA Res A/60/L.49
(17 March 2006), Annex, para. 14.

% Ibid., para. 13.

% Swiss withdraw UN Draft Resolution, available at http://www.swissinfo.
ch/eng/politics/foreign_affairs/Swiss_withdraw_UN_draft_resolution.
html?cid=32719648 (last visited 3 November 2012).

% See supra note 76 and accompanying text.

% Secretary-General Report, supra note 16, at para. 61.

7 Global Center for the Responsibility to Protect, Implementing the Responsibility
to Protect — The 2009 General Assembly Debate: An Assessment (GCR2P Report,
August 2009) 6, available at http://globalr2p.org/media/pdf/GCR2P_General _As-
sembly_Debate_Assessment.pdf (last visited 3 November 2012).

% See Blitter/Williams, supra note 84, at 321, quoting from the ICISS Report,
supra note 3, at XII, para. 3A.

% D.H. Levine, ‘Some Concerns about the Responsibility Not to Veto’, 3 Global
Responsibility to Protect (2011) 323.
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the scope of R2P, building institutional support for actions other than military
intervention, and taking more seriously the ways in which international in-
volvement contributes to the problems that R2P set out to solve.'® Otherwise,
there would be a large risk that a norm making military action easier could
do more harm to civilians than good. The question to be asked should be
whether RN2V would make it more likely for civilians to be protected from
genocide and mass atrocities. As the historical record shows, in a number
of instances military action was counterproductive to civilian protection.'”

The counterargument against this criticism is that, under certain cir-
cumstances, most importantly in on-going instances of genocide and mass
atrocities, military force might be the only way to stop the perpetrators.'®
Furthermore, the operation of a future agreement on RN2V amongst the P5
should depend on three criteria: (1) there must be a common assessment and
understanding between the P5 that mass atrocities were being committed;
(2) the proposed response would not result in a greater threat to international
peace and security than the atrocities themselves; and (3) potential rescuers
were stopped from acting because of the threat or use of a P5 veto.'® It is
difficult to imagine a situation, in which all three of these criteria are met.
Most of the time, it is the first criterion already that will not have a chance
of being assessed by all of the P5 in the same manner. The second criterion
would also prove very difficult, albeit with more chances of success, seeing
as preliminary evaluations of that kind appertain to the routine of military
decision makers. Concerning the last criterion, experience has shown that
the readiness to engage in humanitarian crises with military force is rather
limited amongst the UN member states. This may lead to the result that there
are either no ‘potential rescuers’ at all, or there are only those who have other
(or additional) motivations for their military engagement.

As the three criteria of the new idea on an RN2V seem hard to be made
operational, it seems doubtful that the PS5 will make an effort and try to
negotiate such an agreement in the near future. However, this does not mean
that the idea as such should not be promoted. An agreement reached by the P5
on how to put into operation the responsibility to protect within the Security
Council would contribute considerably to the clarification of some ambiguous
terms and be as such an important step forward for the concept of R2P.

19 Ibid., at 325.
11 Ibid., at 335.

12 A. Blitter/P. Williams, ‘A Reply to Levine’, 3 Global Responsibility to Protect
(2011) 346, at 347.

193 Ibid., at 346-347.
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II. Conclusion

The value and the legal nature of R2P are not yet entirely settled, despite
numerous references to it in academic writing and practice. Certain aspects
of it are in conformity with traditional international law and do not change or
alter pre-existing obligations. This is the case with regard to the responsibility
of the individual state to prevent genocide, war crimes and crimes against
humanity. These obligations are already firmly rooted in international treaty
norms or customary international law. On the other hand, the legal nature of
the subsidiary responsibility of the international community, and in particular
the United Nations, is much less clear. This is also true for the responsibility
of the Security Council and its members, including the P5. In this context,
there are still many unresolved issues of international law, including the
responsibility of international organisations for internationally wrongful acts.
Several solutions have been discussed to settle this ambiguous legal situation.
They focus primarily on the specific responsibility of the P5 with their right
to veto in the Security Council. In order to implement the new duty ‘not to
remain indifferent’, obstructive or ‘abusive’ vetoes should be combatted.

One proposal is to regard the right to veto as a procedural right that, in
order to avoid the blame of an ‘abuse of rights’, should be exercised in a
transparent manner, thus accompanied by explanations and justifications.
Another proposal, which is connected to the concept of a ‘responsibility not
to veto’ (RN2V), encourages the P5 to develop an understanding between
them, and to conclude an agreement on how the right to veto should be
exercised in R2P situations. This would also lead to better communication
and the development of a number conditions and criteria. Both proposals for
the handling of the new concept of R2P would enhance the chances of more
objective and predictable decisions.






Secondary Responsibility to Protect:
Enforcement Action by the UN Security
Council in the 2011 Libyan Crisis

Hanspeter Neuhold

I.  Introduction

The attempts by authoritarian Arab regimes to crush mass demonstrations
calling for political and economic reforms by using brutal force in early
2011 led to calls, not only in the West, for international action against
those responsible for these atrocities. Among international lawyers these
demands reopened the debate on the responsibility to protect the population
of a state against human rights abuses by the organs of their own state under
international law; more specifically, the discussion focused on the question of
whether the failure of states to exercise their primary responsibility conferred
a secondary responsibility on the international community, and if so, upon
whom. This essay will first deal with this issue in general terms and then
turn to the far-reaching international enforcement measures taken by the
Security Council of the UN (NATO, EU) against the regime of President
Muammar Gaddafi in the Libyan Arab Jamahiriya (henceforth called Libya).
An assessment of the effects of these military and non-military measures
after the eventual victory of the anti-Gaddafi forces in October 2011 will be
attempted at the end.

II.  The Evolution of the Concept of the Responsibility
to Protect

The principles underlying the concept of the responsibility to protect' which
was developed in the wake of the genocide in Rwanda, the atrocities com-
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mitted in the armed conflicts on the territory of the former Socialist Federal
Republic of Yugoslavia (SFRY), culminating in the 1995 Srebrenica mas-
sacre, and the controversial ‘Operation Allied Force’ conducted by NATO
member states against the Federal Republic of Yugoslavia (FRY — Serbia
and Montenegro) in 1999 were not new. Respect for human rights was one
of the most important legal innovations enshrined in the UN Charter after
the end of World War II. One obvious consequence was the prohibition of
large-scale violations of the most basic of these rights, above all against a
state’s own population. If a state was either unable or unwilling to protect
its citizens against major human rights abuses the international community
represented, first and foremost by the UN Security Council, was to take
appropriate action. The Council could and should activate the mechanisms
of the UN system of collective security after determining that atrocities
committed within a state constituted a threat to the peace in accordance with
Article 39 of the UN Charter.

Quite significantly, while the Security Council was paralyzed by disagree-
ments among its permanent members throughout the Cold War, it managed
to impose non-military sanctions twice during that period. In both cases, it
decided enforcement measures against egregious breaches of basic human
rights: against apartheid practiced by the regimes of Southern Rhodesia and
South Africa.? It first imposed limited and later comprehensive economic
sanctions against the racist regime of Ian Smith, after the latter had, in 1965,

nouvelle parure pour une notion déja bien établie’, 110 RGDIP (2006) 11; H. Neu-
hold, ‘Human Rights and the Use of Force’, in S. Breitenmoser/B. Ehrenzeller/M.
Sassoli/W. Stoffel/B. Wagner Pfeifer (eds.), Menschenrechte, Demokratie und
Rechtsstaat: Liber amicorum Luzius Wildhaber (2007) 479; C. Stahn, ‘Respon-
sibility to Protect: Political Rhetoric or Emerging Legal Norm?’ 101 AJIL (2007)
99; G. Evans, The Responsibility to Protect — Ending Mass Atrocity Crimes Once
and for all (2008); A. J. Bellamy/S.E. Davies/L. Granville (eds.), Responsibility
to Protect (2009); P. Hilpold, ‘From Humanitarian Intervention to Responsibility
to Protect: Making Utopia True?’, in U. Fastenrath/R. Geiger/D.-E. Khan/A.
Paulus/S. von Schorlemer/C. Vedder (eds.), From Bilateralism to Community
Interest: Essays in Honour of Judge Bruno Simma (2011) 462; A. Peters, ‘The
Responsibility to Protect: Spelling Out the Hard Legal Consequences for the UN
Security Council and its Members’, in U. Fastenrath/R. Geiger/D.-E. Khan/A.
Paulus/S. von Schorlemer/C. Vedder (eds.), From Bilateralism to Community
Interest: Essays in Honour of Judge Bruno Simma (2011) 297.

The possible objection that these sanctions constituted an intervention in internal
affairs is legally irrelevant. Although under Article 2 (7) the UN is prohibited
from intervening in matters that are essentially within the domestic jurisdiction
of any state this principle shall not prejudice the application of enforcement
measures under Chapter VII of the Charter. Moreover, since respect for human
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unilaterally declared the independence of the British colony of Southern
Rhodesia, whose name was later changed to Zimbabwe.? The members of
the Security Council could merely agree on an arms embargo against South
Africa which was an important economic partner of Western states and
regarded by them as a bulwark against the expansion of communism in the
southern part of the African continent. However, it ought to be underlined
that the antagonistic Cold-War blocs which were divided over most major
political issues were united in their opposition to racial discrimination.

Yet it was only at the beginning of the 21* century that the concept of those
obligations and rights was articulated more comprehensively and the term
‘responsibility to protect’ gained wide acceptance. Since ‘Operation Allied
Force’ was launched without the authorization of the Security Council it was
widely criticized as unlawful, although it could be considered legitimate, i.e.
morally tenable,’ and politically necessary.® Those arguing for the legality

rights has become an obligation under general international law the treatment of
human beings has ceased to be an internal matter left to the discretion of states.

Beginning with a call on all states not to recognize the illegal racist minority
régime in Southern Rhodesia and to refrain from rendering any assistance to it
in Security Council Resolution 216 of 12 November 1965, and a call to desist,
in particular, from providing the régime with arms, equipment and military
material and to break all economic relations with Southern Rhodesia, including
an embargo on oil and petroleum products, in Security Council Resolution 217
of 20 November 1965. The Council subsequently took binding decisions on
specific and finally sweeping sanctions resulting in the economic strangulation of
the secessionist colony in its Security Council Resolutions 232 of 16 December
1966 and 253 of 29 May 1968.

Security Council Resolution 418 of 4 November 1977 on a binding prohibition
to provide arms and related matériel of all types to South Africa; it was preceded
by Resolution 181 of 7 August 1963 and other resolutions concerning a voluntary
arms embargo. A second reason for the embargo was the grave concern that South
Africa was at the threshold of producing nuclear weapons. Resolution 558 of 13
December 1984 added a mere request to refrain from importing arms, ammunition
and military vehicles from South Africa. Despite their fundamental differences
of opinion on most other issues, the two superpowers, the United States and the
Soviet Union, were also united in their opposition to the proliferation of weapons
of mass destruction, less due to humanitarian considerations than their desire to
maintain their military superiority.

On the concept of legitimacy see H. Neuhold, ‘Legitimacy: A Problem in Inter-
national Law and for International Lawyers?’, in R. Wolfrum/V. Rében (eds.),
Legitimacy in International Law (2008) 335.

¢ H. Neuhold, ‘Collective Security After “Operation Allied Force, 4 Max Planck
United Nations Yearbook (2000) 73, at 102; H. Neuhold, ‘Human Rights and the
Use of Force’, supra note 1, with the literature quoted there.
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of the air attacks defended them as ‘humanitarian intervention’ designed
to stop ‘ethnic cleansing’ of the Albanian majority in the Serbian Province
of Kosovo by Serb forces. They pointed out that respect for human rights
had become one of the cornerstones of modern international law. The most
important human rights had even been recognized as part of jus cogens and,
it was claimed, could lawfully be enforced by other states against a state that
committed massive violations of these rights against its own population. The
problem with this argument was the lack of a treaty or a clearly established
rule of customary international law as the legal basis of a third exception to
the prohibition of the threat or use of force in Article 2(4) of the UN Charter,
another peremptory rule of international law.’

At the request of UN Secretary-General Kofi Annan the Canadian
government, together with some foundations, created the International
Commission on Intervention on State Sovereignty (ICISS) in 2000. It was
composed of twelve prominent members with rather different backgrounds
and was co-chaired by the former Foreign Minister of Australia, Gareth
Evans, and the Special Advisor to Kofi Annan, Mohamed Sahnoun, a former
senior Algerian diplomat. Its report submitted in 2001 was indeed entitled
‘The Responsibility to Protect’ and elaborated the concept in considerable
detail.® According to the ICISS, the responsibility to protect which reflects
a new understanding of state sovereignty, focusing on the duty of states
to ensure the well-being of their citizens, comprises three dimensions: the
responsibility to prevent, which requires tackling the root causes of man-made
crises putting populations at risk; the responsibility to react, which consists
in taking appropriate responses to such crises, including military action in
extreme cases; and the responsibility to rebuild by assisting with recovery,
reconstruction and reconciliation after the end of a crisis.

If a state fails to discharge its responsibility to protect, the Commission
points to an emerging guiding principle in favour of action by the members
of the broad community of states. This response also includes military
intervention for which the ICISS lists several requirements reminiscent of the
just war doctrine. They include the right authority that primarily rests with
the UN Security Council. Therefore the authorization of the Council should
be sought prior to any resort to armed force. If the Security Council does not

7 In addition to military action taken or authorized by the Security Council under

Chapter VII and individual or collective self-defence under Article 51.

ICISS, The Responsibility to Protect Report of the International Commission on
Intervention and State Sovereignty (2001) available at http://responsibilitytpro
tect.org/ICISS%20Report.pdf (last visited 1 December 2013).
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to live up to its secondary responsibility, endorsement by the UN General
Assembly may enhance the legitimacy of military action.’ With regard to
regional or sub-regional organizations in this respect, the Commission notes
a certain leeway for the necessary approval by the Security Council also
ex post facto, referring to the use of force by the Economic Community of
West African States in Liberia and Sierra Leone. The ICISS warns against
the consequences of inaction by the Security Council, which entails the risk
of the recourse to force by ad hoc coalitions or individual states without the
right reasons or without respecting the principles and criteria formulated by
the Commission.

In 2003 Secretary-General Annan himself appointed another ad hoc group
of 16 eminent persons, the High-level Panel on Threats, Challenges and
Change; it was chaired by the former Prime Minister of Thailand, Anand
Panyarachun. The panel was to help Kofi Annan with his preparations for the
meeting of the General Assembly at the level of Heads of State or Government
on the occasion of the 60™ anniversary of the UN in September 2005. The
High-level Panel presented its comprehensive report ‘A more secure world:
our shared responsibility” in December 2004." The document analyzes the
main threats facing the world in the 21* century, proposes reforms of the UN
system and deals with collective security and the use of force if preventive
efforts fail.

The panel also included the responsibility to protect. Its views largely
follow those of the ICISS, attributing to the governments of states the primary
responsibility to protect their citizens from humanitarian catastrophes but
calling on the wider international community to take up this responsibility
should a government prove unable or unwilling to fulfil its duty. The emerging
norm establishing a collective international responsibility to protect is to be
applied by the Security Council authorizing military intervention as a last
resort.

On the basis of the report of the High-level Panel Secretary-General Annan
submitted his own report entitled ‘In larger freedom: towards development,
security and human rights for all’ in March 2005." He underlined the role
of the Security Council in the protection against genocide, ethnic cleansing

Whether even a resolution adopted by an overwhelming majority of the members
of the General Assembly also provides a legal basis for military action against a
state for humanitarian purposes is another matter.

' UN Doc. A/59/565 (2004).

Report of the Secretary General, ‘In Larger Freedom: Towards Development,
Security and Human Rights for all’, UN Doc. A/59/2005 (2005).
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and other crimes against humanity, reiterating the above-mentioned criteria
the Council should apply when authorizing or endorsing the use of military
force. The Secretary-General also noted that member states disagreed on the
right — or perhaps the obligation — of states to resort to force protectively in
order to rescue the citizens of other states from genocide and comparable
crimes."

The concluding document of the World Summit held at the UN headquar-
ters in New York City from 14 to 16 September 2005" met with widespread
criticism as the lowest common denominator on many issues but does contain
two paragraphs on the ‘Responsibility to protect populations from genocide,
war crimes, ethnic cleansing and crimes against humanity’."* According to the
‘World Summit Outcome’, this responsibility is incumbent on each individual
state and also entails the prevention of such crimes, including their incite-
ment, through appropriate and necessary means. Moreover, the international
community should encourage and help states to exercise this responsibility
and support the UN in establishing an early warning capability."

In addition, the international community, through the UN, also has the
responsibility to use appropriate diplomatic, humanitarian and other peaceful
means, in accordance with Chapters VI and VIII of the Charter, to help
protect populations from the above-mentioned crimes. Moreover, the Heads
of State or Government of UN member states expressed their readiness ‘to
take collective action, in a timely and decisive manner, through the Security
Council, in accordance with the Charter, including Chapter VII, on a case-
by-case basis and in cooperation with relevant regional organizations as
appropriate, should peaceful means be inadequate and national authorities
are manifestly failing to protect their populations from genocide, war crimes,
ethnic cleansing and crimes against humanity’. Not surprisingly, the question
of alternatives, including resort to armed force, in case the Security Council
fails to act, is not addressed.'¢

2 Ibid., para. 125.
3 UN Doc. A/60/L.1 (2005).

Ibid., paras. 138 and 139. The Security Council reaffirmed these two paragraphs
in para. 4 of its Resolution 1674 of 28 April 2006, S/RES/1674 (2006).

This is an interesting idea which, however, remains to be clarified and imple-
mented. States usually resent being told by others that they are facing serious
problems within their borders.

On the development of ‘humanitarian intervention’ by the African Union, see
H. Neuhold, ‘Human Rights and the Use of Force’, supra note 1, at 496.
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III. The 2011 Libyan Crisis

The revolutionary movements that led to the downfall of the undemocratic
regimes in Tunisia and Egypt earlier in 2011 also spread to other Arab
countries, including Libya under the dictatorial rule of Muammar Gaddafi
whose human rights record was dismal. The eccentric colonel had seized
power in 1969 in a bloodless coup against King Idris. His regime had in
the past been responsible for attacks against Western targets, notably the
Berlin nightclub ‘La Belle’ frequented by U.S. soldiers, as well as Pan Am
Flight 103 over Lockerbie in Scotland in 1988 and UTA Flight 772 over
the Sahara Desert in 1989 that caused heavy human casualties. However,
Libya subsequently extradited some of the perpetrators, paid compensation
and renounced terrorism. Gaddafi also abandoned his weapons of mass
destruction programme, which led to the lifting of UN sanctions against his
country in 2003.

Major unrest in Libya began on 15 February 2011 when some 500 dem-
onstrators protested in front of the police headquarters in the eastern Libyan
city of Benghazi against the arrest of human rights lawyer Fathi Terbil. Two
days later, the opposition proclaimed a ‘Day of Rage’, with protesters taking
to the streets throughout the country. Government security forces responded
with extreme brutality, firing live ammunition into the crowds. The protests
escalated into an armed uprising that spread across Libya, with the forces
opposing Gaddafi establishing the National Transitional Council (NTC)
based in Benghazi as their political representation. For several months,
neither the government troops reinforced by foreign mercenaries hired by the
Gaddafi regime nor the rebels supported by a NATO-led military operation,
which was authorized by the UN Security Council to use force and in which
members of the alliance and non-members participated,"” gained the upper
hand. The conquest of the capital city of Tripoli in August marked a turning
point in favour of the anti-Gaddafi forces. Finally, two months later, they
also took Gaddafi’s last stronghold, his hometown of Sirte, and killed the
dictator on 20 October 2011. By then the NTC had been widely recognized,
also by the UN General Assembly," as the legitimate representative of the
Libyan people. On 23 October 2011, the leader of the NTC, Mustafa Abdel
Jalil, formally proclaimed the liberation of all Libya. On 31 October 2011,

7" See infra, at 155.

'8 On 16 September 2011 by a majority of 114 member states, with 17 votes against

and 15 abstentions.
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NATO terminated its military operation in accordance with a decision of
the Security Council.”

After international organizations, including the Arab League, the African
Union, the Organization of the Islamic Conference and the Gulf Cooperation
Council, as well as many individual states, had in vain condemned the atroci-
ties committed by the Gaddafi regime, the UN Security Council took action
in the framework of the UN system of collective security more than a month
after the outbreak of the anti-Gaddafi protests. It first adopted non-military
enforcement measures and later also authorized the use of armed force. In
addition, in an unprecedented move the UN General Assembly followed a
recommendation of the UN Human Rights Council and suspended Libya’s
rights of membership in this body in a consensus resolution.”

IV. ‘Targeted Sanctions’ against the Gaddafi Regime

A. The Shift from Comprehensive to ‘Targeted’ Sanctions

In order to enable the organization to achieve its main purpose, the mainte-
nance and restoration of international peace and security,* the founders of the
UN established a system of collective security in Chapter VII of the Charter.
It provides for a joint enforcement action by the member states against another
member that is responsible for a threat to the peace, breach of the peace or
act of aggression. If the Security Council as the central organ of the system
determines the existence of one of these situations listed in Article 39% of the
Charter it may decide what measures not involving the use of armed force
are to be employed in accordance with Article 41. This provision also enu-
merates concrete measures, the complete or partial interruption of economic
relations and of various means of communication,? as well as the severance
of diplomatic relations. Such a decision may be prevented, however, if one
of the five permanent members of the Council — the five main victorious

' S/RES 2016 (2011).

» A/RES/65/265 (2011).

2 Article 1(1) 1945 Charter of the United Nations, 1 UNTS XVI.
2 And also already in Article 1(1) ibid.

#  Rail, sea, air, postal, telegraphic and radio communication are mentioned in

Article 41, ibid.
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powers at the end of World War 11, viz. China, France, Russia (previously
the USSR), the United Kingdom and the United States — votes against it.*

During the Cold War, these five powers found themselves in opposite
camps, preventing the Security Council from fulfilling its tasks under Chapter
VII. However, as mentioned above, non-military sanctions were imposed
against the apartheid regimes in Southern Rhodesia and South Africa.”
With the sea change beginning in 1989 that led to collapse of the ‘socialist’
regimes in Eastern Europe and the transition of the countries of the Eastern
bloc to pluralist democracy and market economy, the main reason for the
deadlock in the Security Council disappeared. Although hopes that the UN
security system would now function effectively and guarantee international
peace and security proved overly optimistic the Council adopted non-military
enforcement measures much more frequently than during the decades of the
Cold War.

In some cases, it imposed comprehensive sanctions aimed at the isolation
of the target state, notably Iraq and the FRY. However, these measures not
only failed to produce the desired effect of making the government stop its
unlawful behaviour and comply with its legal obligations but entailed some
unwelcome consequences. Above all, instead of hurting the responsible
individuals® they affected the average citizens, resulting in malnutrition,
deteriorating medical services, unemployment and demoralization for the
entire population, leading to lower life expectancy in the country concerned.”
This triggered a debate on whether the powers of the Security Council
under Chapter VII were unlimited or not.”® The function of the Council as

# Article 27(3) ibid. requires their concurring affirmative votes. However, as a result

of derogation through subsequent customary law or a teleological interpretation
of this provision, abstention or absence of permanent members does not prevent
the taking of a decision by the Security Council. The second requirement under
this provision, the affirmative vote of nine out of fifteen Council members, is
less difficult to meet. B. Simma/S. Brunner/H.-P. Kaul, ‘Article 27, in B. Simma
(ed.), Charter of the United Nations (2002) 476.

»  See supra note 3.

% Sanctions even strengthened, at least in the short run, the hand of the regime.

It could call for national unity against a common external enemy, who could
be blamed for all the difficulties the country faced, and denounce its domestic
opponents as traitors.

¥ 1In addition, trade restrictions also meant the loss of market shares for the states

implementing them.

2 V. Gowlland-Debbas (ed.), United Nations Sanctions and International Law

(2001); A Reinisch, ‘Developing Human Rights and Humanitarian Law
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an essentially political organ in charge of maintaining international peace
and security suggested an affirmative answer to this question. But a closer
look at the text of the Charter led to the opposite conclusion. Pursuant to
Article 24(2) the Security Council must act in accordance with the Purposes
and Principles of the UN. According to Article 1(3), these Purposes include
respect for human rights. The fact that human beings died earlier as a result
of the sanctions violated the most basic human right, the right to life which
is enshrined in the principal universal and regional human rights instruments.
Furthermore, the rights to food and health were also affected.”

Consequently, the Security Council switched to so-called targeted
sanctions against the individuals responsible for the activities against which
enforcement measures were taken. They included travel restrictions, bans
on luxury goods or the freeze of financial assets, in addition to arms embar-
goes. Unfortunately, the effect of such sanctions on the targeted persons, in
particular in North Korea and Iran, has at best been limited.* The reasons
are fairly obvious. Members of the ‘rogue’ regime may not wish to travel.
They may not be interested in luxury goods of which they have already plenty
and which may still be smuggled into the country. Financial assets may be
difficult to locate or may have been withdrawn. The regime may already
have at its disposal all the weapons it needs.*

Ironically, the well-meant preference for targeted sanctions in order to
respect certain human rights may in turn lead to breaches of other human
rights. In particular, the right to fair trial may be violated if persons are placed
on ‘black lists’ by the Security Council or committees established by it to
implement sanctions imposed by it.*

Accountability of the Security Council for the Imposition of Economic Sanctions’,
95 AJIL (2001) 851; J.M. Farrall, United Nations Sanctions and the Rule of Law
(2007).

See, for instance, Arts. 11 and 12, 1966 Covenant on Economic, Social and
Cultural Rights, 993 UNTS 3.

H. Neuhold, “The International Community and “Rogue States™’, in A. Fischer-
Lescano/H. Gasser/T. Marauhn (eds.), Frieden in Freiheit: Festschrift fiir Michael
Bothe zum 70. Geburtstag (2008) 215.

On the results of targeted sanctions against the Gaddafi regime, see infra, at
151-152.

The Kadi and al Barakaat cases may be quoted as examples: C-402/05 P,
C-415/05 P Joined Cases Yassin Abdullah Kad iand Al Barakaat International
Foundation, 2008 CJEU (Judgment, September 3); See also P.J. Cardwell/D.
French/N.D. White, ‘European Court of Justice, Yassin Abdullah Kadi and Al
Barakaat International Foundation v Council and Commission’, 58 ICLQ (2009)
229; P. Hilpold, ‘The EU law and UN law in Conflict’, 13 Max Planck Yearbook
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B.  Security Council Resolution 1970: Non-
Military Enforcement Measures

In any event, the Security Council also resorted to this type of sanctions
against individual members of the Gaddafi regime in its Resolution 1970 of 26
February 2011 and extended and reinforced these measures in its Resolution
1973 of 17 March 2011.%

Already some paragraphs in the preamble to the Resolution are worth
quoting in the context of this essay. Most importantly for the topic at hand,
the Security Council recalls the Libyan authorities’ responsibility to protect
its* population.* Furthermore, the Council considers that the widespread
and systematic attacks currently taking place in Libya against the civilian
population may amount to crimes against humanity, thereby setting the stage
for the referral of the situation in Libya to the International Criminal Court
(ICC).* The same is true of the emphasis on the need to hold to account those
responsible for attacks, including by forces under their control, on civilians.”

The Security Council also welcomes the above-mentioned condemnation
by the Arab League, the African Union, and the Secretary-General of the
Organization of the Islamic Conference of the serious violations of human
rights and international humanitarian law that are being committed in the
Libya.* It was in the interests of Western governments to underline that other
states with ethnic, geographic and religious ties to Libya also opposed human
rights abuses and breaches of humanitarian law by the Gaddafi regime, the-
reby enhancing the legitimacy of the measures taken by the Security Council

Without determining the existence of an Article 39* situation but acting
under Chapter VII of the Charter and taking measures under its Article 41,

of United Nations Law (2009) 141; F. Francioni, ‘The Right of Access to Justice
to Challenge the Security Council’s Targeted Sanctions’, in U. Fastenrath/R.
Geiger/D.-E. Khan/A. Paulus/S. von Schorlemer/C. Vedder (eds.), From
Bilateralism to Community Interest: Essays in Honour of Judge Bruno Simma
(2011) 908. The Security Council established a ‘focal point’ and subsequently
an Ombudsperson which, however, do not provide adequate remedies to persons
who claim that the application of sanctions against them is unfounded.

3 S/RES/1970 (2011), S/RES/1973 (2011).

Instead of ‘their’ — an obvious error.

Para. 9 of the preamble, ibid.
6 Para. 6, ibid.

3 Para. 11, ibid.

¥ Para. 3, ibid.

See supra at 144.
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the Security Council decides to refer the situation in the Libya since 15
February 2011 to the Prosecutor of the ICC.* In principle, in accordance
with the law of international treaties,* the jurisdiction of the Court is limited
to the parties to its 1998 Rome Statute. However, under Article 13(2) of the
Statute the Security Council, acting under Chapter VII of the Charter, may
refer a situation to the Prosecutor of the ICC, thus extending the latter’s
jurisdiction to non-parties. The Security Council also decides that the Libyan
authorities shall cooperate fully with and provide any necessary assistance
to the Court and the Prosecutor.*” While it recognizes that states not party
to the Rome Statute have no obligations under the Statute, the Council also
urges all states and concerned regional and other international organizations
to fully cooperate with the Court and the Prosecutor.” On 29 June 2011, the
ICC issued arrest warrants against Gaddafi, his son Saif-al Islam and his
brother-in-law, the military intelligence chief Abdullah al-Senussi.

Although in principle it is highly desirable to bring individuals responsible
for atrocities to justice, the involvement of the ICC (or an ad hoc criminal
tribunal)* may prove a double-edged sword in certain cases. Especially if the
Court has issued an arrest warrant against the political and military leaders of
a country, the latter may, in order to postpone their capture and trial, continue
armed resistance as long as possible, even if they realize that eventual defeat
is inevitable. This decision is bound to lead to additional human casualties,
suffering and material damage.

Moreover, the referral of the situation in Libya to the ICC could have
complicated matters at an earlier stage of the conflict for another reason.
During the military stalemate between the parties, compromise solutions
were discussed in order to stop the bloodshed and avoid other losses. Such an
agreement could have granted Gaddafi and other indicted persons immunity
and allowed them to stay in Libya or to go into exile abroad. However, these
solutions would have been incompatible with the obligation to arrest and
extradite these individuals to The Hague. Moreover, even if the host state

“ Para. 4, S/RES/1970 (2011).

# According to the principle pacta tertiis nec prosunt nec nocent. See Articles

34-38 of the 1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331.
4 Para. 5, S/RES/1970 (2011).

# Ibid. The Security Council also clarifies, in para. 6 of the resolution, that non-

Libyan nationals from a state not party to the Rome Statute remain under the
exclusive jurisdiction of that state for all alleged acts or omissions arising out of
or related to operations in Libya established or authorized by the Council, unless
the state concerned has expressly waived its exclusive jurisdiction.

#  For example, the International Criminal Tribunal for the Former Yugoslavia.
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offering them refuge had not been a party to the Rome Statute and therefore
would not have violated a legal obligation, it should be recalled that it would
have been urged to cooperate with the ICC under Resolution 1970.%

The above-mentioned cooperation obligation imposed on the Libyan
authorities in the same Resolution raised another issue after Saif al-Islam
Gaddafi had been arrested on 19 November 2011. Did this obligation mean
that Gaddafi’s son had to be extradited to the ICC if the Court demanded
his extradition? Or did the general rule laid down in Article 17 of the Rome
Statute, under which the ICC shall not deal with a case if the prosecuting
state complies with the principles of due process, also apply to Saif al-Islam
Gaddafi? The Libyan authorities insisted that he be brought to justice in Libya
but promised a fair trial in accordance with the rules of the sharia. The Chief
Prosecutor of the ICC, José Luis Moreno Ocampo, called for cooperation by
Libya but agreed that the trial could be held in the country if the standards
of the Court were observed.

Secondly, the Security Council establishes a detailed arms embargo, on
both direct and indirect militarily relevant supplies and other assistance, by
all member states to and imports of arms and related materiel by them from
Libya.* It also provides for the enforcement of the ban through inspection
and the authorization to seize and dispose of prohibited items.

Since the prohibition applied to Libya without further specification, its
wording apparently also prohibited military assistance to the rebels fighting
against the Gaddafi regime. As in the case of the former SFRY, such a
comprehensive military embargo caused a dilemma. On the one hand, it can
be argued that the fewer weapons are provided to the conflicting parties, the
better, since each additional gun and grenade tends to increase the numbers
of killed or injured persons and destruction. On the other hand, an absolute
arms embargo may play into the hands of the ‘wrong’ party. Like the Ser-
bian forces in Croatia and Bosnia and Herzegovina in the early 1990s, the

# Tt was an irony of recent history that on the very day on which the ICC issued

its arrest warrant against those three leaders of the Gaddafi regime the Sudanese
President Omar al-Bashir, against whom the Court had issued a similar warrant
on the basis of the referral of the situation in Darfur since 1 July 2002 by the
Security Council in its Resolution 1593 of 31 March 2005, was received with
military honours by his Chinese counterpart Hu Jintao in Peking, undermining
the credibility and prestige of the Court. Furthermore, al-Bashir had previously
visited Chad, Djibouti and Kenya, all parties to the Rome Statute.

% Paras. 9-14, S/RES/1970 (2011).
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Gaddafi regime initially also found itself in a superior military position, for
it controlled the Libyan armed and security forces while its opponents lacked
modern military equipment.”’

Thirdly, the Resolution imposes a travel ban, i.e. the prevention of entry
or transit through the territories of member states, on individuals listed in its
Annex 1.*® This list comprises members of the Gaddafi family, including the
Revolution Leader himself, and other high-ranking members of the regime.

Fourthly, the Security Council decides to freeze the funds, other financial
assets and economic resources owned or controlled by the six individuals
listed in Annex II of Resolution 1970. They are all members of Gaddafi’s
family and also mentioned in Annex [.* In addition, member states must
ensure that such funds, assets or resources are not made available to the
targeted persons.

Finally, the usual Sanctions Committee consisting of the all members of
the Security Council is established, charged inter alia with monitoring the
above-mentioned sanctions and designating additional individuals or entities
to be added to those listed in the two Annexes.*

V. The Use of Armed Force against the Gaddafi Regime

A. Military Action within the Framework of the UN System
of Collective Security

Article 42 of the UN Charter provides that should the Security Council
consider that measures under Article 41 would be inadequate or have proved
to be inadequate, it may take such action by air, sea, or land forces as may be
necessary to maintain or restore international peace and security. An obstacle
to the application of this provision is the fact that the Security Council does
not have military forces of its own. A remedy is foreseen in Article 43: all
UN members undertake to make available to the Council, on its call and in
accordance with a special agreement or agreements, armed forces, assistance,

4 However, the rebels succeeded in getting hold of a large amount of military

hardware, partly from conquered arms depots of the government forces, but
partly also by receiving weapons from abroad in violation of the arms embargo.
On 29 June 2011, France admitted arms supplies to the rebels.

4 Para. 15 S/RES/1970 (2011).
4 Paras. 17-23, ibid.
0 Paras. 24-25, ibid.
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and facilities, including rights of passage. However, the initiative to conclude
these agreements must be taken by the Security Council. So far, the Council
has not called on any member state to place military resources at its disposal.
All the Council may therefore do is to authorize member states to resort to
force. In its resolutions to this effect, the Security Council usually avoids the
word force but prefers to authorize members to ‘take all necessary measures’
or ‘use all necessary means’ in order to achieve a given objective.’! In contrast
to a legally binding decision, UN member states are free to act or not to act
on the basis of such an authorization. However, in practice the non-binding
character of the authorization is not a major weakness, since as a rule a state
or group of states are ready to take military action.*

During the Cold War, the members of the Security Council, which, with
the exception of Southern Rhodesia and South Africa, also failed to impose
non-military sanctions,* could not agree on authorizations to use force, except
for the enforcement of the oil embargo against Southern Rhodesia.** Although
even after the end of the East-West conflict no Article 43 agreements have
been concluded the Security Council has at least authorized the resort to
force on several occasions, notably ‘Operation Desert Storm’ launched by
a U.S.-led ad hoc coalition of able and willing states in order to drive Iraqi
occupation forces out of Kuwait in 1990.%

B. Security Council Resolution 1973: Authorization to
Use Force

Since the non-military sanctions contained in Resolution 1970 failed to
produce the desired result of making the Gaddafi regime cease its human
rights abuses the Security Council decided three additional enforcement

51

Security Council Resolution 836 of 4 June 1993 was an exception, see S/RES/836
(1993). Under para. 9 of the resolution the United Nations Protection Force was
authorized to take the necessary measures, including the use of force, in order
to protect the safe areas established by the Council in Bosnia and Herzegovina.

However, the authorization in Security Council Resolution 1851 of 16 December
2008 to extend military action against the Somali pirates to the territory of Somalia
has not yet been used. After the casualties suffered during the peacekeeping
operations in Somalia in the 1990s states evidently do not want to risk the lives
or their soldiers in a military campaign against the pirates and the Islamist Al-
Shabbab (‘The Youth’) militias supporting them.

See supra at 145.
> S/RES/221 (1966).
% S/RES/ 678 (1990).
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measures that included the use of military means and extended the already
existing sanctions. Again the legally non-binding nature of the authorization
‘to take all necessary measures’ was negligible since NATO members and
other states were willing to activate their armed forces.

On 17 March 2011, the Council adopted Resolution 1973 by a vote of
10:0:5. The five members that abstained included not only the two permanent
members China and Russia, known for their reluctance to support sanctions,
especially to authorize the recourse to force, but also the emerging powers
India and Brazil, which worried that military measures could cause more
casualties than protect civilians, and — surprisingly — Germany.

The preamble partly reiterates the preamble to Resolution 1970, in
particular the reference to the responsibility of the Libyan authorities to
protect the Libyan population,* the view that the widespread and systematic
attacks currently taking place in Libya against the civilian population may
amount to crimes against humanity,” and recalls the condemnation by the
League of Arab States, the African Union and the Secretary-General of the
Organization of the Islamic Conference of the serious violations of human
rights and international humanitarian law committed in the country. In
addition, the Security Council takes note of the decision of the Council of the
League of Arab States to call for the imposition of a non-fly zone on Libyan
military aviation, and to establish safe areas in places exposed to shelling
as a precautionary measure for the protection of the Libyan peoples and
foreign nationals in Libya. Again emphasis on the support of a non-Western
organization to which Libya belongs, in particular for military action, was
deemed important.*®

This time, the Security Council determines that the situation in Libya
continues to constitute a threat to international peace and security. Acting
under Chapter VII of the UN Charter, it demands an immediate cease-fire and
a complete end to violence and all attacks against, and abuses of, civilians.*”
In order to give teeth to this demand, the Council also authorizes member
states, acting regionally or through regional organizations or arrangements,
to take all necessary measures, to protect civilians and civilian populated
areas under threat of attack in Libya, while excluding a foreign occupation
force of any form on any part of Libyan territory.®

% Para. 4 of the preamble, S/RES/1973 (2011).
ST Para. 7, ibid.

% Paras. 10 and 12, ibid.

% Para. 1, S/RES 1973 (2011).

% Para. 4, ibid.
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The vague wording of this authorization has given rise to problems and
controversies. Above all, which measures were necessary for the protection
of civilians under threat? Did the Security Council only authorize attacks
on military targets, viz. troops, military equipment and buildings? After all,
civilians, in particular the political elite giving orders to the army and the
security forces, and its administrative structures, also posed at least indirect
threats to the population to be protected and could be considered the root cause
of the atrocities. In particular, was the declared objective of Western states,
regime change, viz. ousting the Gaddafi regime, covered by the Resolution?

Even if this question was answered in the affirmative, further complications
arise if the adversary adopted tactics contrary to international law, such as
operating from civilian buildings. Furthermore, even the high accuracy of
modern weapon systems could not prevent ‘collateral’ civilian casualties and
non-military damages. These issues were exemplified by a NATO air strike
against a house in Tripoli on 29 April 2011 which reportedly killed one of
Gaddafi’s sons and three of his grandchildren.®

Another aspect of the authorization in Resolution 1973 has also been
debated. Was a rapid ground operation designed to rescue a pilot, whose
plane had been shot down but who had landed safely on Libyan soil with his
parachute, equally prohibited?* Did the exclusion of a foreign occupation
force also not allow for the temporary presence of ground forces in Libya if
air attacks failed to bring the Gaddafi regime to its knees? In other words,
how was the temporal criterion of an ‘occupation’ by foreign troops to be
defined? Moreover, was the assistance of foreign military instructors, who
have been provided to the rebels by France, the United Kingdom and Italy,
permissible or not?

' The Canadian NATO operation commander Lieutenant-General Charles Bouchard

declared that these deaths were not confirmed and that forces under his command
did not target individuals. NATO did admit that it had destroyed a house in Tripoli
on 19 June 2011, killing nine civilians according to Libyan officials. Bouchard
stated that the alliance regretted the loss of innocent civilian lives and attributed
the attack to a weapons system failure.

62

This is not just a hypothetical question. A U.S. pilot whose F-15 Strike Eagle
fighter crashed but who safely ejected in Libya on 21 March 2011 was report-
edly rescued by U.S. Marines while the other crew member was taken in by
rebel fighters. D. Lamothe, ‘Reports: Marines Rescue Downed Pilot in Libya’,
Marine Times, 22 March 2011, available at http://www.marinecorpstimes.com/
news/2011/03/marines-libya-rescue-f-15-odyssey-dawn-032211 (last visited 1
December 2013).
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In addition, the Security Council decided a ban on all flights in the
Libyan airspace, with the same aim of helping to protect civilians against
whom Gaddafi’s forces had also carried out air attacks.® The wording of
the establishment of this non-fly zone equally prohibits non-military flights,
except for aircraft used for humanitarian purposes and flights covered by the
authorizations of the Security Council.** Again to give teeth to this decision,
the Council authorizes all necessary measures to enforce compliance with the
flight ban.” It couples this no-fly zone with imposing a flight ban on Libyan
aircraft outside the country, prohibiting all states from permitting any aircraft
registered in Libya or owned or operated by Libyan nationals or companies
to take off from, land or overfly their territory.® This prohibition also applies
to any aircraft if the state concerned has information providing reasonable
grounds to believe that the aircraft violates the arms embargo in Resolution
1970 as modified by Resolution 1973.9

Moreover, the Security Council tightens and extends enforcement measures
already adopted in Resolution 1970. It strengthens the arms embargo by
authorizing member states to use all measures commensurate to the specific
circumstances to carry out inspections to ensure the strict implementation
of the embargo.® Moreover, new names are added to the lists of persons
targeted by the travel ban and the asset freeze. The latter now also applies
to five entities, inter alia the Central Bank of Libya, the Libyan Investment
Authority and the Libyan National Oil Corporation.

C. The Effectiveness of Enforcement Measures Taken
under Security Council Resolutions 1970 and 1973

It is difficult to assess exactly the contribution of the non-military sanctions
to the victory of the rebels in the Libyan civil war. Although the Gaddafi
regime initially had sufficient funds to hire foreign mercenaries it was con-
siderably weakened by the freeze of its assets abroad and lack of revenues

8 Para. 6, S/RES/1973 (2011).

% Para. 7, ibid. The Security Council also provides for exemptions from the targeted

sanctions for humanitarian and other special purposes in Resolution 1970 (2011).

% Para. 8, ibid., The Security Council terminated the authorizations to enforce the

protection of civilians and civilian population areas and the no-fly zone from
23.59 Libyan local time in Resolution 2016 of 27 October 2011.

% Para. 17, ibid.
¢ Para. 18, ibid.
% Para. 13, ibid.
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from oil exports. However, it is highly doubtful that the targeted sanctions
alone would have brought the regime to its knees within eight months. In
contrast, that the use of armed force authorized by the Security Council had
a decisive impact is beyond doubt.”

Western states that had been the driving forces behind Resolution 1973
were also ready to implement it. On 19 March 2011, the United States
launched ‘Operation Odyssey Dawn’ in order to enforce the no-fly zone over
Libya.”” However, the Obama administration made it clear that the United
States would soon stop combat sorties.” Moreover, it demanded that NATO
take over the command of military operations.” After the withdrawal of the
United States to a supporting role,” France and the United Kingdom have
had to bear the brunt of the air strikes which still continue at this writing.
Several other NATO members also joined ‘Operation Unified Protector’, as
well as some non-members of the Atlantic Alliance, viz. Schweden, as well
as Jordan, Qatar and the United Arab Emirates.” As mentioned above, the

% As early as 23 March 2011 British Air Vice Marshal Greg Bagwell stated that
Libya’s air force had been almost totally destroyed and did not exist as a fighting
force anymore. On the lawfulness of NATO attacks on the remaining pockets
of pro-Gaddafi resistance, see N. Ronzitti, ‘Quale legittimita per le operazioni
Nato e italiane in Libia?’ Istituto Affari Internazionali, Newsletter no. 187, 22
September 2011. See also The International Institute for Strategic Studies, ‘Early
military lessons from Libya’, 34 IISS Strategic Comments, 30 September 2011;
B. Barry, ‘Libya’s Lessons’, 53 Survival (2011) 5, at 7.

The codename for this U.S. operation was randomly produced by a Pentagon data
bank. That it was retained shows that the person in charge was not too familiar
with the fate of Odysseus whose peregrinations after the end of the Trojan War
lasted ten years before he returned to his island of Ithaca.
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Large numbers of U.S. forces were involved in operations in Afghanistan and Iraq,
and the American public could not be expected to approve of another potentially
protracted and costly combat mission. Moreover, the odium of another U.S.-led
military operation in the Arab and Muslim world was to be avoided.

NATO took over on 31 March despite the initial opposition of some member
states, in particular France and Turkey.

¥ The United States continued to make major contributions to the operation, pro-

viding, for example, 80% of NATO air-to-air refuelling and supplying precision
munitions, as well as intelligence and surveillance. B. Barry, ‘Libya’s Lessons’,
supra note 69, at 10.

™ 1In line with a concern of Western countries mentioned above, the participa-

tion of these states has been deemed important not because of their military
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anti-Gaddafi forces have also been assisted by military advisors and military
equipment offered by some NATO states.”

The political record of the West in the Libyan civil war is less impressive.
NATO and the EU have hardly presented a model of unity. The most im-
portant disagreement concerned the use of force against the Gaddafi regime.
While especially the United States, France and the United Kingdom supported
a military operation Germany opposed it and eventually abstained in the
vote on Security Council Resolution 1973. According to German Foreign
Minister Guido Westerwelle, the risk of participating in a military operation
outweighed the benefits for Germany.” Many other NATO members, notably
Poland, also did not take part in military operations.

The EU, on the one hand, not only implemented the sanctions adopted by
the Security Council but extended the asset freeze to additional individuals
and entities and is the biggest donor of humanitarian aid to the victims of the
civil war. But on the other hand, the Union’s efforts to play a major role as an
international political actor have again been hampered by lack of coherence
between its organs” and among its member states which were not only divided
on the use of force against the Gaddafi regime.” In particular, the four EU
members in the Security Council hardly lived up to their consultation and
coordination obligations under Articles 32 and 34 of the Lisbon Treaty on
European Union.

contributions but in order to demonstrate that the operations are not only conducted
by the West.

See supra note 47.

" N. Koenig, ‘The EU and the Libyan Crisis: In Quest of Coherence?’, Istituto
Affari Internazionali, 11/19 IAI Working Papers (2011) 11; N. Koenig, Zwischen
Handeln und Zaudern — die Européische Union in der Libyen-Krise, 34 integration
(2011) 323. Quite typically, the position of the German government seems to
have been influenced by domestic politics. Soon after the vote in the Security
Council elections were scheduled in German Bundesldnder which the two parties
forming the government in Berlin lost anyway.
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" Thus the President of the European Council, Herman van Rompuy, and the

High Commissioner for Foreign Affairs and Security Policy, Catherine Ashton,
disagreed on the goal of the military operations against the Gaddafi regime. Van
Rompuy’s call for regime change was contradicted by Lady Ashton. N. Koenig,
‘The EU and the Libyan Crisis