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The Demographics of Forum Selection Clauses
• Forum selection clauses are common in commercial agreements.

• Eisenberg and Miller (2008) report that choice of forum provisions are found in 39% of 
contracts filed as exhibits on Form 8-K. This estimate may be low because of coding issues. 

• Cain and Davidoff (2010) study 1,020 public company merger agreements (2004-2008) and 
document that 86.5% of these agreements have choice of forum provisions.

• Standard form books contain many examples of forum selection clauses.

• Arbitration provisions are common and can be viewed as a species of forum selection clause.

• Forum selection clauses are broadly respected and enforced, even when they constitute contracts of 
adhesion.

• Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991).

• The Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972).

• In contrast, intra-corporate forum selection clauses are exceedingly rare.

• Between January 1, 1991, and September 30, 2010, there appears to be only 39 examples of 
intra-corporate forum selection provisions in the charters, bylaws, or organizational 
documents of publicly traded corporations, LLPs, or LLCs.

• These 39 provisions constitute less than 0.405% (about four tenths of one percent) of the 
9,618 firms that filed Forms 10K in 2009.  This estimate is very conservative because it omits 
from the denominator all firms that were publicly traded between 1991 and 2010 that did not 
file a 10-K in 2009.

• Of theses 39 provisions, 14 (35.9%) are in LLC or LLP agreements, suggesting that the 
incidence of these provisions in corporate agreements is far, far lower.
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The Demographics of Forum Selection Clauses
 • There has been a sharp recent increase in the incidence of forum selection provisions.

• 23 of the 39 provisions, 59.0%, have been adopted since the Revlon decision.

• This observation suggests a “Revlon effect” indicating that a judicial imprimatur may be 
central to the rate at which firms adopt intra-corporate forum selection provisions. 

• Forum selection provisions tend to occur in clusters.

• The Gibson Dunn cluster is the earliest but only has two members, and its language has not 
been copied since.  It is an evolutionary cul-de-sac.  But why?

• The Grundfest cluster is directly traceable to 9 entities, 23.1% of the sample, and generated the 
Netsuite language, which has been broadly copied (see below).

• The Vinson-Elkins cluster is directly traceable to 6 entities, 15.4% of the sample, but arises 
only in LLC or LLP agreements.

• There is significant copying of the specific form of the forum selection provision.

• 51.3% (20 of 39) provisions, all corporate, copy the Netsuite language, in a mandatory or 
elective form (Grundfest cluster).

• 12.8% (5 of 39) provisions, all in LLC or LLPs, copy the Niska form (Vinson-Elkins cluster).

• 5.1% (2 of 39) provisions, both in corporate bylaws, copy the Standard Pacific form (Gibson 
Dunn cluster).



THE EVOLUTION OF CHOICE OF FORUM
PROVISIONS IN ORGANIC CORPORATE, LP AND LLC DOCUMENTS (1991-2010) 

CONTENT ANALYSIS

CHARTER 
PROVISIONS

BY-LAWS

OPERATING 
AGREEMENTS

 ▪ Netsuite – ‘07 *

 ▪ Financial Engines – ’09*

 ▪ Primerica – ‘10 *

 ▪ Intrusion – ‘10 

 ▪ LPL Investment – ‘10

 ▪ Gordmans Stores – ‘10

 ▪ Chemtura – ‘10

 ▪ Envestnet – ’10* 

 ▪ INPHI – ’10*
 ▪ Meru Networks – ’10*

 ▪ TMS International – ‘10

 ▪ Charter Communications – ‘10

 ▪ FXCM – ’10*

 ▪ CKE Res taurants  – ‘94
 ▪ Standard Pac ific  – ‘91

 ▪ Netlist – 
‘06

 ▪ AMN Healthcare – ‘10

 ▪ Furniture Brands – ’10†

 ▪ AMERC0 – ‘10

 ▪ Oracle – 
‘06

 ▪ KKR & Co LP, LLC 
– ‘10

 ▪ Liberty Mutual– ‘10 

Gibson Dunn Cluster Grundfest Cluster

Skadden Cluster

Pillsbury Cluster

K&E Cluster

Simpson Cluster

 ▪ Jones Financial LLLP– 
‘98 ▪ Grove Investors LLC – ‘98

 ▪ Tenaska LP – ‘99

 ▪ Plains AAP LP – 
‘01

 ▪ Ridgewood LLC – ‘09
 ▪ Discovery Communications LLC – 

‘09

 ▪ Fortress LLC – 
’09 

 ▪ Niska Gas LLC – 
‘10

 ▪ MagnaChip LLC– ‘10

 ▪ Oxford Resources LP – 
‘10 ▪ Chesapeake Midstream LP 
–‘10

Skadden

Pillsbury

Vinson Elkins Cluster

 ▪ Rhino Resource LP – ‘10

 ▪ MSW Energy LLC – 
‘03

 ▪ Swift Holdings– ’10 †

 ▪ U.S. Concrete – ‘10 

 ▪ Grand Canyon – ‘10

Blue:      Standard Pacific Family
Red:       Netsuite Family
Green:   Niska Gas Family 
*             Elective provision
†             Minor variation from standard, mandatory provision

 ▪ Chevron – ’10 *
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THE EVOLUTION OF CHOICE OF FORUM
PROVISIONS IN ORGANIC CORPORATE, LP AND LLC DOCUMENTS (1991-2010)

 MANDATORY-ELECTIVE BREAKDOWN

CHARTER 
PROVISIONS

BY-LAWS

OPERATING 
AGREEMENTS

 ▪ NETSUITE – ‘07 

 ▪ FINANCIAL ENGINES – ‘09

 ▪ PRIMERICA – ‘10 

 ▪ Intrusion – ‘10 

 ▪ LPL Investment – ‘10

 ▪ Gordmans Stores – ‘10

 ▪ Chemtura – ‘10

 ▪ ENVESTNET – ‘10 

 ▪ INPHI – ‘10
 ▪ MERU NETWORKS – ‘10

 ▪ TMS International – ‘10

 ▪ Charter Communications – ‘10

 ▪ FXCM – ‘10

 ▪ CKE Restaurants – ‘94
 ▪ Standard Pacific – ‘91

 ▪ Netlist – 
‘06

 ▪ AMN Healthcare – ‘10
 ▪ Furniture Brands – ‘10
 ▪ Amerco – ‘10

 ▪ Oracle – 
‘06

 ▪ KKR & Co LP, LLC 
– ‘10

 ▪ Liberty Mutual– ‘10 

Gibson Dunn Cluster Grundfest Cluster

Skadden Cluster

Pillsbury Cluster

K&E Cluster

Simpson Cluster

 ▪ Jones Financial LLLP– 
‘98 ▪ Grove Investors LLC – ‘98

 ▪ Tenaska LP – ‘99

 ▪ Plains AAP LP – 
‘01

 ▪ Ridgewood LLC – ‘09
 ▪ Discovery Communications LLC – 

‘09

 ▪ Fortress LLC – 
’09 

 ▪ Niska Gas LLC – 
‘10

 ▪ MagnaChip LLC– ‘10

 ▪ Oxford Resources LP – 
‘10 ▪ Chesapeake Midstream LP – 
‘10

Skadden

Pillsbury

Vinson Elkins Cluster

 ▪ Rhino Resource LP – ‘10

 ▪ MSW Energy LLC – 
‘03

 ▪ Swift Holdings– ‘10 

 ▪ U.S. Concrete – ‘10 

 ▪ Grand Canyon – ‘10

Mayer Brown
All Caps/Red Font = Elective Forum Provision
Black Font = Mandatory Forum Provision

 ▪ CHEVRON– ‘10 
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 Mandatory forum selection clauses most frequently require that litigation proceed in the state of 
incorporation or organization.

 Elective forum selection clauses provide the corporation with the option either to compel that 
litigation proceed in the state of incorporation or to allow the litigation to proceed in another state, 
but only if a complaint has been filed in that state and only if the corporation consents. 

 The formal legal analysis of forum selection clauses has, to date, focused on mandatory provisions. 
There appears to be no discussion of the operation of elective forum selection provisions, even 
though elective provisions may be superior in design.

 56 % (9 of 16) of current charter provisions are mandatory, 44% (7 of 16) are elective.
 88.9% (8 of 9) of current by-law provisions are mandatory.

Mandatory and Elective Forum Selection Provisions
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Did Revlon Spark Forum Selection Activity?
•    “[I]f boards of directors and stockholders believe that a particular forum would provide an efficient and value-promoting locus
     for dispute resolution, then corporations are free to respond with charter provisions selecting an exclusive forum for intra-entity
     disputes.”  In re Revlon, Inc. Shareholders Litigation, 990 A.2d 940, 960 (Del. Ch. March 16, 2010).
•    23 of 39 (59%) of choice of forum provisions have been adopted since Vice Chancellor Laster’s decision in Revlon.

Standard Pacific Corp. (1991)
CKE Restaurants Inc. (1994)
Jones Financial Companies LLLP (1998)
Grove Investors LLC (1998)
Tenaska Georgia Partners L.P. (1999)
Plains All American Pipeline, LP (2001)
MSW Energy Holdings LLC (2003)
Oracle Corp. (2006)
Netlist, Inc. (2006)
Netsuite Inc. (2007)
Ridgewood Energy A-1 Fund, LLC (2009)
Fortress Investment Group LLC (2009)
Discovery LLC (2009)
Financial Engines Inc. (2009)
MagnaChip Semiconductor LLC (Feb. 12, 2010)
Meru Networks Inc. (Mar. 12, 2010)

•Not yet effective; effective date is either missing or pending completion of securities offerings/emergence from bankruptcy .**   
  Actual language of choice of forum provision in Swift Holdings Corp. is forthcoming through amendment to S-1

Pre-Revlon Provisions Post-Revlon Provisions

Primerica Inc. (Mar. 31, 2010)
Niska Gas Storage Partners LLC (May 17, 2010)
Intrusion Inc. (Jun. 14, 2010)
INPHI Corp. (Jun. 16, 2010)
Envestnet, Inc. (Jul. 1, 2010)*
LPL Investment Holdings Inc. (Jul. 9, 2010)*
KKR & Co. LP, LLC (Jul. 14, 2010)
Oxford Resource Partners LP (Jul. 19, 2010).
Rhino Resource LP (Jul. 19, 2010).
Swift Holdings Corp. (Jul. 22, 2010).
AMN Healthcare Services, Inc. (Jul. 27, 2010)
Grand Canyon (Jul. 29, 2010)
Chesapeake Midstream Partners, LP (Aug. 3, 2010).
Gordmans Stores Inc. (Aug. 4, 2010)
Furniture Brands International Inc. (Aug. 5, 2010)
Charter Communications Inc. (Aug. 20, 2010)
TMS International Corp. (Aug. 25, 2010)*
Chemtura Corp. (Aug. 27, 2010)*
U.S. Concrete Inc. (Aug. 31, 2010)
FXCM Inc. (Sept. 3, 2010)
AMERCO (Sept. 8, 2010)
Liberty Mutual Agency Corp. (Sept. 13, 2010)*
Chevron Corp. (Sept. 30, 2010)
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    Sample Mandatory and Elective Forum Provisions
 Both examples below are variants of the Netsuite provision.

Sample Elective Forum Selection Provision (actual Netsuite provision)
 Unless the corporation consents in writing to the selection of an alternative forum, The Court of 

Chancery of the State of Delaware shall be the sole and exclusive forum for (i) any derivative action or 
proceeding brought on behalf of the corporation, (ii) any action asserting a claim of breach of a 
fiduciary duty owed by any director, officer or other employee of the corporation to the corporation or 
the corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any provision of the 
DGCSL, or (iv) any action asserting a claim governed by the internal affairs doctrine.  Any person or 
entity purchasing or otherwise acquiring any interest in shares of capital stock of the corporation shall 
be deemed to have notice of and consented to the provisions of this Article VII, Paragraph D.

Sample Mandatory Forum Selection Provision (the Netsuite provision excluding the introductory provision)
 The Court of Chancery of the State of Delaware shall be the sole and exclusive forum for (i) any 

derivative action or proceeding brought on behalf of the corporation, (ii) any action asserting a claim of 
breach of a fiduciary duty owed by any director, officer or other employee of the corporation to the 
corporation or the corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any 
provision of the DGCSL, or (iv) any action asserting a claim governed by the internal affairs doctrine.  
Any person or entity purchasing or otherwise acquiring any interest in shares of capital stock of the 
corporation shall be deemed to have notice of and consented to the provisions of this Article VII, 
Paragraph D.
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Chevron
 On September 30, 2010, Chevron Corp., a Delaware corporation headquartered in California, 

announced that its board had approved an amendment to its bylaws adopting an elective Netsuite-
style choice of forum provision.

 This is, to our knowledge, the first publicly traded firm to adopt an elective bylaw provision.
 The Chevron filing is traceable to the Grundfest cluster through the Financial Engines-Pillsbury 

channel.
 Now that Revlon is on the books and Chevron has adopted an elective choice of forum provision 

without shareholder action, will other corporations follow ad adopt similar bylaw provisions?
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Type and Locus of Forum Selection Clauses

Location of Clause
Type of Forum Selection  Clause

     Mandatory                    Elective TOTAL

Charter 9 7 16

By-law 8* 1  9

LLC or LLP 
Agreement 14 0 14

TOTAL 31 7 39

* In practice, these provisions can be viewed as de facto  elective.  See discussion below.
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 Agnosticism:  Who knows?  The dynamics of legal innovation are often not well understood.  
 Insecurity:  Lawyers were waiting for judicial affirmation and clarity of the form first made 

available in Revlon.
 Indifference:  There is not enough at stake.  The current regime works well enough, and it isn’t 

worth the effort to innovate around the problem.
 Sloth:  No immediate need to consider the question at any individual issuer.  Forum choice is an 

interesting collective question that doesn’t warrant individual action.
 Risk aversion:  No incentive to be a first-mover.  I’ll do it after you prove it’s beneficial, and I don’t 

want to bear any of the costs associated with innovation.
 Inattention:  Counsel simply aren’t thinking clearly or pro-actively about the opportunity.  It’s not 

part of the established playbook. 
 Are we now approaching critical mass?

Why  Are Intra-Corporate Forum Selection 
Clauses So Rare? (1)



12 - Version 9.30

Why Are Intra-Corporate Forum Selection 
Clauses So Rare? (2)

 It may be important to distinguish the mandatory forum selection clause from the elective version of the 
clause, particularly because the elective clause may have superior features .

 Why have the mandatory forum selection clauses not been broadly adopted?  Consider the application of 
the theory of  revealed preferences, suggesting that corporations, on balance, prefer the partial optionality 
and uncertainty of the current regime to a mandatory pre-commitment to litigate in the chartering state.  
But why?

• Variance in interpretation can occasionally be helpful to corporate defendants.  But what are the 
priors supporting this calculus?

• Corporations can perceive a potential home state advantage.  But why then would plaintiffs sue in the 
home state?

• Settlements are more easily reached in home state litigation because they receive less scrutiny, and it 
makes sense to pay higher plaintiff attorneys fees to be rid of the litigation.

• The chartering state’s approach to the law is not guaranteed to be stable over time.  Thus, the pre-
commitment is to an evolving, unpredictable regime with individual judges that change over time.

• The chartering state’s courts gain too much power if there is not even the threat of competition from 
other jurisdictions.  But does this assume individual action animated by a collective objective?

• The net benefits of partial optionality exceed the net benefits of pre-commitment to the chartering 
state.  Isn’t this just a way of summarizing all the prior points?

• But note that the pre-commitment is easily reversed (at least with regard to future litigation) if the 
forum selection clause is in the bylaws.  Perhaps that explains why all existing bylaw provisions, 
except for Chevron’s, are mandatory: they are formally mandatory but practically elective.
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 Why have elective forum selection provisions not been broadly adopted?
 The arguments against elective provisions tend to be weaker than the arguments against 

mandatory provisions, because the corporation still retains its optionality.
 Most corporate counsel appear not to have focused on the distinction between elective and 

mandatory provisions:  This legal innovation has not been broadly analyzed.
 The marginal disadvantage of the elective provision relates to the uncertainty associated 

with litigating the consequences of its inherent optionality.
 A “supergame” explanation.

 Plaintiffs understand that if they become too aggressive in their litigation demands in the 
home state, then defendant corporations can respond by adding choice of forum 
provisions.

 Thus, to preserve plaintiffs’ optionality, plaintiffs bargain “in the shadows” of the threat 
of a forum selection clause.

 Is this explanation too rational?  Does it assume greater coordination among plaintiff 
counsel than actually exists?  Does it presume greater foresight among plaintiff and 
defense counsel than is actually the case?

Why  Are Intra-Corporate Forum Selection 
Clauses So Rare? (3)
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Implications of Forum Selection Clauses

Litigation Pattern Current Regime
Type of Forum Selection 

           Mandatory                             Elective

Plaintiffs sue only in 
chartering state.

Litigation proceeds in 
chartering state.

Litigation proceeds in 
chartering state.

Litigation proceeds in 
chartering state.

Plaintiffs sue only in 
headquarters state.

Litigation proceeds in 
headquarters state.

Litigation proceeds in 
chartering state.

Corporation elects 
whether to proceed in 
HQ state or in 
chartering state.

Plaintiff sue in 
headquarters and 
chartering state.

Litigation over the 
venue in which 
litigation proceeds.

Litigation proceeds in 
chartering state.

Corporation elects 
whether to proceed in 
HQ state or in 
chartering state.

•   If the elective provision is effective, it generates greater benefits for the corporation than the mandatory 
provision (as determined by the board) whenever a plaintiff sues outside the chartering state. (But see slide 
17 for a discussion of the ambiguous social welfare consequences.)
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 Exercising An Elective Forum Provision

 Will the business judgment rule apply to the exercise an elective forum choice provision or will 
courts adopt a Unocal-like approach to the analysis, i.e., the elective provision is legal, but the board 
is held to a higher standard when exercising that provision.

• The rationale for such a standard relates to the potential danger of a “sweetheart settlement” 
that parallels the danger of entrenchment in the Unocal situation.

• Potential scenarios if a Unocal-like regime evolves:
• If litigation is filed only in the charter state, then there is no cause for greater scrutiny.
• If litigation is filed only in the HQ state and the corporation agrees to allow the litigation to 

proceed in the HQ state, then there is no cause for greater scrutiny: the plaintiffs get their 
selected forum.

• If litigation is filed only in the HQ state, and the corporation seeks to proceed in the charter 
state, then there should be no need for greater scrutiny, because of the application of neutral 
principles, as explained below.

• If litigation is filed both in the HQ state and in the charter state, and the corporation elects to 
proceed in the HQ state, then Unocal-like scrutiny would apply.
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 Rationales Supporting Forum Selection Clauses

 The forum selection provisions analyzed in this presentation can be supported through the 
application of rational neutral principles. 
 Each state has a comparative advantage in the interpretation of its own state’s laws.
• Adjudication by foreign jurisdictions introduces variance and risk harmful to investors and to 

the evolution of each state’s own laws. 
• Investors would rationally expect consistent interpretations of the chartering jurisdiction’s 

laws, ideally by the chartering state’s own courts.
• Why would an investor ex ante think that a race to the courthouse systematically enhances 

shareholder welfare?
 It is important to distinguish profit maximizing conduct by plaintiff  counsel from welfare 

maximizing behavior in shareholders’ best interests. The two concepts are not identical.
 By the same token, it is important to distinguish management incentives in litigation from 

welfare maximizing behavior for shareholders.  They, too, are not identical.  The Unocal-style 
test is designed to address this concern.
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 The Social Welfare Calculus
 Neither proponents nor opponents of forum choice provisions can support strong categorical 

positions regarding the social optimality of the presence or absence of such provisions.
 Plaintiff counsel are susceptible to well known conflicts of interest:

• Simple example:  Plaintiff counsel prefer jurisdictions that award the highest attorneys fees (all 
other factors equal), even though those awards reduce net recoveries to investors.

• Allowing plaintiff counsel to control forum selection therefore cannot invariably promote 
shareholder welfare.

• The Stevelman analysis presumes that plaintiff counsel always seek to promote investor 
interests, and is therefore over-stated. 

 Defense interests are also susceptible to well known conflicts:
• Simple example:  Management may want the case heard in the jurisdiction least likely to 

protect shareholder interests against management over-reaching.
• Allowing management always to control the choice of forum thus cannot invariably promote 

shareholder welfare. 
• Again, a rationale for Unocal-style review in certain circumstances.

 Because each incentive is arguably present in every intra-corporate dispute, neither side of the 
debate can categorically claim the ex ante social welfare high ground.

 Categorical conclusions therefore have to rely on principles regarding consistent application of the 
law and corresponding ex ante investor expectations.
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Analytic Considerations
 The outcome of the litigation may depend on which court decides the forum selection issue, and 

which state’s law is held to govern the interpretation of that provision.
• Assuming that there are 51 chartering jurisdictions, then there are 2,550 (51*50) unique 

combinations of chartering states and headquarter locations outside the chartering state.
• Despite your deep and abiding interest in the topic, I will not examine all 2,550 combinations. I 

share your disappointment. 
• The focus here is instead on Delaware as the chartering state and California as the headquarter 

state.
 If Delaware law governs (as it should), and if Delaware law is accurately applied by California 

courts (as they should), then the choice of forum provision should prevail, regardless of whether 
adopted in the charter or by-laws, or prior to the IPO or after public trading commences. 

 The risk arises if California, as a matter of public policy, decides not to respect Delaware law and to 
ignore the choice of law provision as against California public policy.

• This would be highly problematic given Supreme Court precedent regarding the enforcement 
of choice of forum provisions and the operation of the internal affairs doctrines. Clearly, a cert-
worthy conflict. 
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Legal Considerations: Charter or Bylaw?

 Charters may contain provisions “defining, limiting, and regulating the power of the corporation, the 
directors, and the shareholders . . .” DGCL §102(b)(1).

 Bylaws may contain any provision “relating to the business of the corporation . . . and its rights or powers 
or the rights or powers of its shareholders, directors, officers and employees.”  DGCL §109(b).
 Because forum selection provisions both relate to shareholder power and limit shareholder power, 

forum selection provisions are appropriately included either in the bylaws or charter.
 To draw a distinction between bylaw and charter provisions, a court would have to conclude that a 

forum selection clause does not “relate to” the rights and powers of the stockholders, but instead 
defines, limits, or regulates shareholder power in a manner that must be addressed in the charter. 

 But intra-corporate matters must be resolved pursuant to the chartering state’s law, so it is no 
material limitation or regulation of shareholder rights to require that those matters be resolved by the 
chartering state’s courts. The forum selection provision thus “relates” to the right, but does not limit 
it.

 Revlon appears to leave this questions open because it speaks only of forum provisions in charters.
 The Supreme Court’s broad support for forum selection provisions supports the position that bylaw 

adoption should suffice, even if bylaws are viewed as contracts of adhesion. 
 Tactical observations:

 Adopting an elective charter provision may be an optimal strategy, particularly in a pre-IPO context.
 If a corporation does not want to hold a shareholder vote, it can still adopt a bylaw provision.  If the 

provision is struck down, then the corporation is no worse off (except for the associated litigation 
costs).



20 - Version 9.30

Legal Considerations: Delaware Precedent

 No precedent squarely on point, but existing case law suggests most strongly that forum selection 
provisions should be respected regardless of whether in the charter or bylaws, regardless of whether 
adopted before or after an IPO, and regardless of whether mandatory or elective. 

 The “chartering state has a powerful interest in ensuring the uniform interpretation and enforcement of its 
corporation law…” In re The Topps Co. Shareholders Litigation, 924 A.2d 951, 953 (Del. Ch. 2007).

 “Given the sweeping language of the Delaware Supreme Court in Elf Atochem  [727 A.2d 286 (Del. 
1999)]… it may be argued that, absent fraud, a mandatory forum selection clause … is absolutely 
enforceable under Delaware law, as the Court is without subject matter jurisdiction to weigh the equities 
associated with its enforcement to determine whether it would be reasonable under the circumstances.” 
Wolfe & Pettinger, Delaware Chancery Court Practice §5.04[a] at 6-62. 

 Charter provisions and bylaws bind all shareholders whether the shareholders voted on the provisions or 
not. Frantz Mfg. Co. v. EAC Indus., 501 A.2d 401 (Del. 1985).

 “Where a corporation’s by-laws put all on notice that the by-laws may be amended at any time, no vested 
rights can arise that would contractually prohibit an amendment.” Kidsco Inc. v. Dinsmore, 674 A.2d 483, 
492 (Del. Ch. 1995).

 All shareholders would further be on notice because the relevant provisions are all required to be posted 
on the SEC’s EDGAR website, which the Commission has repeatedly explained constitutes public notice 
adequate under the federal securities laws. 

 Shareholders can also vote to amend the bylaws if they want to override the board’s actions.  DGCL 
§109(a).
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Shareholder Votes
 Should corporations be concerned about putting forum choice provisions to a shareholder vote? 
 Is fear of taking the proposals to shareholders overblown?
 There are very credible arguments in support of these provisions, entirely consistent with 

shareholder interests, and shareholders may well support forum choice provisions. 
 How will proxy advisers respond?

 Will ISS actually take the position that it is not only opposed to the substance of Delaware 
corporate law, but that it is also opposed to having that law interpreted consistently by  
Delaware courts.

 This would require a specific challenge to the competence of the Delaware judiciary as 
distinct from the substance of Delaware law.

 As the Church Lady might observe, “wouldn’t that be special?”
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Potential Plaintiff Challenges

 If the provision exists in the charter at the time of the IPO, the major plaintiff objections would 
likely be that the provision is illegal and that the plaintiffs lacked notice. 
 But there is nothing illegal about a choice of forum clause that designates the state of 

incorporation and all shareholders do have notice through EDGAR. 
 If the provision exists in a bylaw at the time of an IPO, another major plaintiff objection would, in 

addition to illegality and lack of notice, be that the provision has to be in the charter, not a bylaw.
 Same response as above, combined with observation, as previously explained, that a bylaw 

designating the chartering state is proper subject matter for a bylaw. 
 If the provision is adopted by majority vote in a post-IPO charter amendment, the major plaintiff 

objection would be by later acquiring shareholders claiming that they did not approve the 
provision, or by pre-existing shareholders claiming that they objected to the amendment.
 All shareholders are, however, bound. Franz.

 If the provision is adopted in a bylaw amendment post-IPO without shareholder approval, the 
major plaintiff objection in addition to points above is that a shareholder vote is necessary.
 Again, this challenge devolves to the question of whether the provision must be in the charter 

or may be included in the bylaws. 
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The California Challenge

 There is no California precedent squarely on point. 
 California’s quasi-corporation provision does not apply when a corporation is publicly traded and 

listed on the NYSE or NASDAQ markets.  California Corporations Code §2115.  In any event, 
choice of forum provisions are not among the statutory enumerated provisions as to which 
California would substitute its law for the law of the state of incorporation. 

 The major risk in California is that California courts will decide that, as a matter of public policy, a 
choice of forum clause is unenforceable if it designates the state of incorporation. 
 The covenant not to compete precedent. 
 The challenge to this approach is that it would run directly afoul of the internal affairs 

doctrine (which is not implicated in a covenant not to compete) and would be exceedingly 
difficult (impossible?) to reconcile with Supreme Court precedent governing the enforcement 
of choice of forum provisions and arbitration provisions. 

 A decision by a California court not to respect a choice of forum provision would thus invite 
Supreme Court scrutiny. 
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Conclusion

 If a corporation is privately held, adopt an elective choice of forum provision as a charter provision. 
 If a corporation is publicly traded, consider seeking shareholder approval for an elective choice of 

forum charter provision. 
 If a corporation is publicly traded, but the board does not, for any reason, want to seek shareholder 

approval for a charter amendment, then amend the bylaws to include an elective charter provision.  
In other words, follow Chevron!

 What is the downside to following this advice?  In the worst case, the corporation could simply 
agree not to seek enforcement of the forum selection provision and allow the forum question to be 
decided under current law. 

• How can this hurt?  This is corporate chicken soup.  Try it.  You and the shareholders may like it. 
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