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Intellectual Property 

United States 

NO FAKES Act Bill:  
Toward a Federal 
Right of Publicity 
Law?  

By Marie-Andrée Weiss 

The bipartisan Nurture Originals, Foster Art, 

and Keep Entertainment Safe Act (NO 

FAKES Act) bill was introduced in the U.S. 

Senate the last day of July 2024 and the 

House of Representatives on September 

12, 2024. A draft of the bill had been pub-

lished in October 2023 and a hearing about 

it took place last April in the Senate Judici-

ary Subcommittee on Intellectual Property. 

The NO FAKES Act would protect privacy 

and property rights. It aims at protecting the 

voice and visual likeness of any individual, 

famous or not, whether they commercialize 

their likeness or not. It would thus generally 

protect individuals’ right to privacy and even 

their honor, as their likeness may be used to 

create false or obscene deepfakes.  

However, the law would also allow all indi-

viduals to profit commercially from their dig-

ital replicas during their lifetime. As such, 

the law would be the first federal right of 

publicity law, a domain thus far only regu-

lated by states in the U.S. and would even 

preempt any cause of action under some 

U.S. state laws protecting the voice or like-

ness or an individual.   

The right would be transmissible upon 

death, and heirs would have to register their 

rights in an ad hoc registry held by the U.S. 

Copyright Office. Digital replicas of de-

ceased individuals would be somewhat sim-

ilar to works protected by copyright, but fair 

use would not be a possible defense for 

their unauthorized use, as the bill does not 

provide for such right.  

 

What is a digital replica? 

The bill broadly defines a “digital replica” as: 

“a newly created, computer-generated, 

highly realistic electronic representation that 

is readily identifiable as the voice or visual 

likeness of an individual that: 

(A) is embodied in a sound recording, im-

age, audiovisual work, including an audio-

visual work that does not have any accom-

panying sounds, or transmission (i) in which 

the actual individual did not actually perform 

or appear; or (ii) that is a version of a sound 

recording, image, or audiovisual work in 

which the actual individual did perform or 

appear, in which the fundamental character 

of the performance or appearance has been 

materially altered; and 

(B) does not include the electronic repro-

duction, use of a sample of one sound re-

cording or audiovisual work into another, re-

mixing, mastering, or digital remastering of 

https://www.coons.senate.gov/imo/media/doc/no_fakes_act_bill_text.pdf
https://www.coons.senate.gov/imo/media/doc/no_fakes_act_bill_text.pdf
https://files.constantcontact.com/1849eea4801/e18c1685-5a11-4861-9d43-ec84a7588ad7.pdf?_gl=1*74bdws*_gcl_au*Mzg0ODI4MDE3LjE3MjQxNzQzMTM.*_ga*OWIzMGJlZjMtMDE5MS00YTBhLWFjODUtMDk0ZTE5MWIyNTY2*_ga_14T5LGLSQ3*MTcyNjE0OTYyNy4yMjQuMS4xNzI2MTUwNDM4LjU5LjAuMA..
https://www.coons.senate.gov/imo/media/doc/no_fakes_act_draft_text.pdf
https://www.congress.gov/event/118th-congress/senate-event/335702
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a sound recording or audiovisual work au-

thorized by the copyright holder.” 

Senator Thillis played during his opening 

statement in the April hearing a song from 

Drake, which sounded like it was sung by 

Tupac Shakur, who died several decades 

ago (the estate of Tupac Shakur threatened 

to sue Drake). This is one of many exam-

ples of a digital replica who would be pro-

tected by the new law.  Other examples are 

more sinister, as “deepfakes” are perform-

ing fake acts, including sexual acts, or say-

ing things that were not said by the real per-

son, such as a deepfake of President Biden 

telling voters not to vote in a primary elec-

tion.  

 

A property right which can only be li-

censed or sold after the death of the in-

dividual  

The “right holder” of the “digital replica” is 

the person whose voice or visual likeness is 

embodied in such digital replica, or the per-

son holding such right, either through a li-

cense, acquisition, or inheritance. Indeed, 

the rights in the digital replica could be sold 

and bought, and the NO FAKES Act would 

specifically authorize it, under certain condi-

tions.  

During the lifetime of the individual, it is an 

exclusive property right, which can be li-

censed, in whole or in part, only by the indi-

vidual. However, it cannot be sold. It could 

be bequeathed by a will to heirs, and, upon 

the death of the individual, the executors, 

heirs or assigns could transfer or license it. 

The post-mortem right would be exclusive 

to the right holder for 10 years following the 

individual’s death. 

The Copyright Office would maintain a di-

rectory of post-mortem digital replication 

rights, available online. Registration in this 

directory would not be mandatory during the 

initial 10-year period but would be manda-

tory 10 years after the death of the individual 

whose likeness is digitalized.  

 

A right which could be held 70 years af-

ter the death of the individual provided 

that it is renewed every 5 years  

After the 10-year initial period expires, pro-

tection could be extended by 5 years incre-

ments. The renewal of this post-mortem 

right would only be effective if the right 

holder files a notice with the Register of 

Copyright and provides a sworn statement 

confirming that the right holder has been ac-

tively engaged in an authorized public use 

of the individual’s voice or visual likeness 

during the 2-year period preceding the cur-

rent period’s expiration.  

 

The requirements for the license 

The NO FAKES Act distinguishes licenses 

granted by the individual from post-mortem 

licenses. 

All Licenses granted by individuals during 

their lifetime would have to be in writing and 

https://www.billboard.com/pro/tupac-shakur-estate-drake-diss-track-ai-generated-voice/
https://www.pbs.org/newshour/politics/ai-robocalls-impersonate-president-biden-in-an-apparent-attempt-to-suppress-votes-in-new-hampshire
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include “a reasonably specific description of 

the intended uses of the… digital replica.” 

Licenses granted by individuals at least 18 

years old could not exceed 10 years and 

must be signed by the individuals. If the in-

dividual is a minor, the license could not ex-

ceed 5 years and would terminate when the 

individual turns 18. It would have to be ap-

proved by a competent state court.  

Licenses granted postmortem must be in 

writing and signed by the right holders or 

their authorized representatives.  

 

Liability for using the digital replicas 

without authorization 

It would be a civil liability to produce a digital 

replica without the consent of the applicable 

right holder, or to publish, reproduce, dis-

play, distribute, transmit, or otherwise make 

available such replica to the public.  

To be liable, the person would have to have 

actual knowledge of the right, which could 

be acquired by receiving a notification of the 

right holder or if the person would “willfully 

avoid having such knowledge.” The bill does 

not specify what could be such willful avoid-

ance, but one can imagine, that claiming 

that one does not know that Prince or Kobe 

Bryant have been dead for less than 10 

years would be considered willful avoid-

ance. However, whether the person could 

successfully argue that it did not know that 

the right was registered could relate to how 

much the public becomes aware of such 

register.    

 

A right to use digital replica freely in the 

news 

The bill specifies that using digital replicas 

would be authorized for news and broad-

cast purposes, or for use in a documentary 

or a biography, even if this entails “some de-

gree of functionalization,” provided, how-

ever, that such digital replica does not cre-

ate “the false impression that the work is an 

authentic sound recording, image, transmis-

sion, or audiovisual work in which the indi-

vidual participated.” 

It would not be legal to embody the digital 

replica “in a musical sound recording that is 

synchronized to accompany a motion pic-

ture or other audiovisual work,” unless such 

use of the digital replica is protected by the 

First Amendment to the Constitution.   

This specifically addresses the issue of 

“deep fakes” being created to appear to be 

an actor or a musician, as in Drake’s song. 

A digital replica could also be produced or 

used for bona fide commentary, criticism, 

satire, or parody or if its use is “fleeting or 

negligible.” 

 

Safe Harbor & Notice and Take Down  

The law would be considered as pertaining 

to intellectual property for the purpose of 

Section 230 of the Communication Act and 

thus online service providers would not be 

protected by this immunity, since it does not 

apply to intellectual property lawsuits.  

https://www.law.cornell.edu/uscode/text/47/230
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Online service providers would, however, 

be protected by a safe harbor for storing il-

legal digital replicas if they remove or disa-

ble access to them “as soon as is technically 

and practically feasible” after having been 

notified. They also would have to promptly 

notify the third party that provided the mate-

rial that it has been removed or disabled.  

This is similar to the Digital Millennium Cop-

yright Act (DMCA) notice and take down 

scheme. However, unlike the DMCA, the 

NO FAKES Act would not allow the person 

who posted the allegedly illegal digital rep-

lica to send a counter-notice to try to have 

the content restored, as is possible under 

the DMCA, and thus the law would likely be 

used to chill speech.  

 

Liability 

If enacted, the NO FAKES Act would have 

to be taken seriously, as violators of the law 

would be liable for fines and actual dam-

ages and could also have to disgorge their 

profits attributable to such illegal use.  

Several groups have expressed their objec-

tions, including the Computer & Communi-

cations Industry Association and the Ameri-

can Library Association, concerned that the 

law could be used as a “heckler’s veto,” that 

the persons could become “alienated from 

their own likeness” and would generally en-

cumber free speech. The NO FAKES Act is 

likely to face a rough road ahead before, if 

ever, becoming law. 

  

https://cdt.org/wp-content/uploads/2024/09/NO-FAKES-Concerns-Letter.pdf
https://cdt.org/wp-content/uploads/2024/09/NO-FAKES-Concerns-Letter.pdf
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Other Developments 

United States 

Artificial Intelligence 
and the Regulator’s 
Dilemma 

By Alexandros Kazimirov 

On September 9, 2024 the Safe and Secure 

Innovation for Frontier Artificial Intelligence 

Models Act (SB 1047) reached the office of 

the Governor of California after passing the 

State’s Assembly and Senate. Three weeks 

later, he vetoed it. Recognizing the rapid 

pace of advances in artificial intelligence, 

the bill attempted to introduce certain safety 

precautions and regulatory oversight for 

frontier model developers. This piece ad-

dresses certain points of discourse about 

SB 1047. 

 

1. Safety testing and assessment of ca-

pability to cause or materially enable 

a critical harm1 

 

Sometimes, text too difficult to construe may 

entail lack of fair notice to regulated entities. 

In its letter opposing the bill, Meta claimed 

 
1 Sec. 22603(a)(3)(C)(i) and 22603(b)(1). 
2 Sec. 22602(g)(1). 
3 Anthropic’s letter at p. 4. 

that “there are no existing benchmarks for 

the types of AI safety testing that the bill 

contemplates.” Unlike crypto regulation, 

vagueness hardly applied here. Even if SB 

1047 did not describe the specific mecha-

nisms, the bill defined the threats that it 

sought to prevent.2  This way, SB 1047 in-

centivized developers to commit resources 

to robust safety controls. This approach al-

lowed a degree of institutional durability. It 

made the text adaptable through subse-

quent adjustments, without making it too 

prescriptive.3  In turn, adaptability ensured 

that the statute would remain relevant as the 

technology evolved. And to the extent that a 

company had already acted on its commit-

ments to develop safety and security proto-

cols, compliance costs may have been 

partly mitigated if they built on such pre-ex-

isting measures.  

 

2. New barriers to entry 

 

Unlike crypto regulation which imposed re-

porting and registration requirements with-

out setting thresholds, SB 1047 had a clear 

scope.4 SB 1047 imposed costs primarily on 

large model developers instead of smaller 

startups or solo coders. And if these thresh-

olds became obsolete because developers 

improved the efficiency by curating their 

models with better quality - rather than 

sheer mass - of information, then the statute 

4 Sec. 22602(e)(1)(A)(i). 
 

https://legiscan.com/CA/text/SB1047/%20id/2919384
https://legiscan.com/CA/text/SB1047/%20id/2919384
https://legiscan.com/CA/text/SB1047/%20id/2919384
https://techcrunch.com/2024/09/29/gov-newsom-vetoes-californias-controversial-ai-bill-sb-1047/
https://www.law.com/therecorder/2024/09/20/navigating-californias-sb-1047-implications-for-ai-regulation-and-industry-impact/
https://www.documentcloud.org/documents/25036015-sb-1047-letter-62524
https://cdn.sanity.io/files/4zrzovbb/website/6a3b14a98a781a6b69b9a3c5b65da26a44ecddc6.pdf
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retained mechanisms to “redefine the com-

pute thresholds that trigger the law’s safety 

requirements.”  

 

3. Costs on secondary users 

 

Unlike crypto regulation which did not differ-

entiate between core developers and sub-

sequent user interface and client software 

developers, SB 1047 distinguished between 

foundation model developers and those 

who engage in fine-tuning of frontier mod-

els. Further, SB 1047 set compute thresh-

olds for what level of fine-tuning was ac-

ceptable before a model would be substan-

tially transformed and liability attached.5 

 

4. Enforcement 

 

SB 1047 limited the cause of action to be 

enforceable only by California’s attorney 

general, thus avoiding the incentive for pri-

vate plaintiffs to sue developers. Liability 

was proportional to a company’s (i) commit-

ment to allocating resources and develop-

ing safety and security protocols, (ii) corpo-

rate governance controls and whistleblower 

protections and (iii) good faith conduct.6  It 

would have been counterintuitive to expect 

the attorney general to pursue zealous en-

forcement while the technology is still 

 
5 Sec. 22602(e)(1)(A)(ii).  
6 Sec. 22607. 

subject to vast improvement. It seems plau-

sible that the purpose of SB 1047 was to put 

in place certain guardrails before the tech-

nology matured and, in the meantime, allow 

the attorney general to exercise his role with 

discretion. 

 

5. Worse than the EU AI Act 

 

Compared to the EU AI Act, SB 1047 set 

more concrete standards and enforcement 

mechanisms which depending on enforce-

ment policy, may indeed have resulted in a 

stricter regime. However, SB 1047 was nar-

rower in scope due to its clear thresholds 

and enforcement would have probably been 

lax while the technology developed. 

 

6. Preference for federal regulation 

 

In its letter opposing the bill, OpenAI 

claimed that federal legislation is more effi-

cient to regulate the industry. However, in 

the absence of an AI Act by Congress in the 

foreseeable future, SB 1047 could have 

served as a first step in standard setting. 

Further, as with environmental protections, 

the federalist model of governance allows 

California to impose stricter policies.7 

7 Sec. 22609. 

https://techcrunch.com/2024/09/18/this-week-in-ai-why-openais-o1-changes-the-ai-regulation-game/
https://techcrunch.com/2024/09/18/this-week-in-ai-why-openais-o1-changes-the-ai-regulation-game/
https://techcrunch.com/2024/09/18/this-week-in-ai-why-openais-o1-changes-the-ai-regulation-game/
https://www.documentcloud.org/documents/25054090-openai-formal-letter-of-opposition
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7. Risk to open source 

 

To be sure, SB 1047 increased the burdens 

on model developers pertaining to their 

open-source models. This may have had 

negative repercussions for the developer 

community relying on open source. How-

ever, even with SB 1047 now off the table, 

there is no guarantee that there will be no 

attempts to commercialize open source or 

leverage the open-source community to 

protect closed-source projects. 

 

8. Necessity and proportionality 

 

The urgency of reforms is tied to the under-

lying visions of artificial intelligence that 

people carry. To skeptics, regulation is im-

perative. To enthusiasts, it is not. Compared 

to blockchain, the potential risks arising 

from the scope and speed of impact are sig-

nificantly greater. Statements by CEOs of 

major tech companies all recognize the 

threats of unchecked advancements in this 

field. At least compared to crypto regulation, 

the world seems to agree that the need to 

regulate artificial intelligence is much more 

urgent.  

 

 

9. Public scrutiny 

 

Unlike crypto regulation, overall (i) a pro-

longed period of consultation with stake-

holders, (ii) heightened participation and 

public feedback, (iii) consecutive revisions 

of the text, and (iv) intense scrutiny of the 

statute illustrated an open administrative 

process with receptive lawmakers. 

 

10. Conclusion 

Because artificial intelligence is progressing 

so quickly, some rally for regulation, while 

others oppose it. Both sides have valid con-

cerns. In this predicament, the regulator’s 

dilemma means weighing the risk of imped-

ing the prospect of innovation in the long 

term against the risk of allowing public harm 

to occur in the short term. Maybe SB 1047 

was a measured first step which offered cer-

tain adjustable protections without being 

draconian. Maybe not, and that is why it did 

not become law. In sum, there is probably a 

preference for piecemeal legislation and 

low-profile, low-harm initiatives.  

  

https://techcrunch.com/2024/09/29/here-is-whats-illegal-under-californias-18-and-counting-new-ai-laws/
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Other Developments 

European Union 

Should There Be a 
“Buy European 
[Tech.] Act” for Digital 
Services? 

By Fabien Lechevalier 

Despite the EU’s recent adoption of a mech-

anism to ensure reciprocity in access to 

public procurement markets, political calls 

for establishing a "European preference" 

have paradoxically increased during the lat-

est European elections. Concerns have 

arisen over the relative weakness of Euro-

pean offerings compared to foreign compet-

itors. The idea of introducing criteria in pub-

lic procurement based on the location of 

production or the nationality of the bidder is 

appealing. Often presented as a form of in-

dustrial policy, it could provide European 

companies with steady demand, enabling 

them to scale up, reduce average costs, and 

encourage investment. 

 

Protecting Europe’s Tech Industry 

There is widespread concern over the ab-

sence of digital champions in Europe and 

the dominance of large American firms in 

the online advertising and data storage mar-

kets. While the European Union (EU) has 

taken steps, including regulations like the 

General Data Protection Regulation 

(GDPR) of 2016, the Digital Market Act 

(DMA) of 2022, and the Digital Service Act 

(DSA) of 2022, and strengthened competi-

tion oversight, its financial tools to support 

businesses remain limited. Some see a 

“Buy European Act” for digital services as a 

way to address the weakness of European 

market shares. Economically, such an act 

aligns with desires for a more protective Eu-

rope and supports the European digital in-

dustry. However, it is a point of contention 

among EU member states. Countries like 

Germany and Sweden, which value free 

competition, are wary of protectionist 

measures, fearing retaliatory actions from 

the EU’s trading partners that could harm 

European businesses. 

 

A European “Buy American Act”? 

The comparison to the United State (U.S.) 

Buy American Act is often cited in support of 

implementing a similar approach in Europe, 

especially given the role of public procure-

ment in the growth of certain network infra-

structure sectors. The U.S. has various laws 

at both federal and state levels that favor 

domestic companies in public procurement. 

For instance, specific laws require that the 

Department of Defense (DOD) procure-

ments are almost exclusively American (10 

U.S.C. § 4862 and § 4863). More generally, 

the Buy American Act of 1933, the Buy 

America Act of 1982, and the Small Busi-

ness Act of 1957 ensure that American com-

panies or those based in the U.S. receive 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1031
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1031
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1031
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1031
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1925
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1925
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1925
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R2065
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R2065
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R2065
https://sciencebusiness.net/news/industry/france-germany-italy-call-single-eu-industrial-strategy
https://sciencebusiness.net/news/industry/france-germany-italy-call-single-eu-industrial-strategy
https://sciencebusiness.net/news/industry/france-germany-italy-call-single-eu-industrial-strategy
http://uscode.house.gov/view.xhtml?path=/prelim@title41/subtitle4/chapter83&edition=prelim
http://uscode.house.gov/view.xhtml?path=/prelim@title41/subtitle4/chapter83&edition=prelim
https://www.law.cornell.edu/uscode/text/49/5323
https://www.law.cornell.edu/uscode/text/49/5323
https://www.law.cornell.edu/uscode/text/49/5323
https://www.govinfo.gov/content/pkg/COMPS-1835/pdf/COMPS-1835.pdf
https://www.govinfo.gov/content/pkg/COMPS-1835/pdf/COMPS-1835.pdf
https://www.govinfo.gov/content/pkg/COMPS-1835/pdf/COMPS-1835.pdf
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preferential treatment in public contracts. 

The latter act also mandates that low-value 

contracts are reserved for small businesses 

if at least two can bid. However, there is little 

quantitative evaluation of the impact of 

these policies, making it difficult to fully as-

sess their effects, though the Buy American 

Act likely supports American businesses 

through public procurement. 

 

A political publicity stunt? 

In Europe, there is now a broader consen-

sus on the issue of sovereignty than there 

has been in the past regarding other domi-

nant positions, such as in banking services 

(SWIFT, VISA). The COVID-19 crisis raised 

awareness of digital vulnerability, much like 

the Iranian crisis did for banking vulnerabil-

ity and the Russian crisis for energy vulner-

ability. After crises, actors are often criti-

cized for a lack of foresight. The call for sov-

ereignty is more widely accepted when it 

comes to digital services. However, there 

are noticeable inconsistencies between po-

litical rhetoric and administrative actions, 

whether due to political realism or laziness. 

In France, for example, despite the launch 

of GaiaX, the European cloud services plat-

form, the French government chose Mi-

crosoft's Azure Cloud over OVH for manag-

ing the COVID-19 epidemic monitoring ap-

plication and storing health data, while BPI 

France (the French Public Investment 

Bank) used AWS services for managing 

state-guaranteed loans. This illustrates not 

just political inconsistency but also the chal-

lenge of imposing industrial policy goals on 

public procurement due to differing time-

lines, highlighting the need to clarify the re-

lationship between these two policies when 

necessary. 

 

Legal obstacles at the EU level 

Within the EU, public procurement is gov-

erned by various legal texts, beginning with 

the Treaty on the Functioning of the Euro-

pean Union (TFEU). This treaty enforces 

principles of transparency, equal treatment, 

and non-discrimination in public procure-

ment. EU directives, such as Directive 

2014/24/EU, set minimum harmonization 

rules for the procurement of goods, works, 

and services by public authorities. Article 18 

of this directive emphasizes the non-dis-

crimination principle, prohibiting any artifi-

cial restriction of competition aimed at un-

fairly favoring or disadvantaging specific 

economic operators, for example, based on 

their nationality. This principle has been re-

inforced by the Court of Justice of the Euro-

pean Union (CJEU). The directive excludes 

certain sectors, such as water, energy, 

transport, postal services, defense, and se-

curity, which are covered by other directives 

(e.g., Directive 2014/25/EU and Directive 

2009/81/EC) that also uphold the principle 

of non-discrimination. Exceptions exist only 

for extremely sensitive sectors, like intelli-

gence services (Article 13 of Directive 

2009/81/EC). These EU directives are 

transposed into national laws and apply to 

tenders exceeding specific monetary 

thresholds. 

https://www.euractiv.com/section/health-consumers/news/french-decision-to-have-microsoft-host-health-data-hub-still-attracts-criticism/
https://www.euractiv.com/section/health-consumers/news/french-decision-to-have-microsoft-host-health-data-hub-still-attracts-criticism/
https://www.euractiv.com/section/health-consumers/news/french-decision-to-have-microsoft-host-health-data-hub-still-attracts-criticism/
https://www.usine-digitale.fr/article/pourquoi-les-partenariats-entre-amazon-et-bpifrance-sont-ils-sous-le-feu-des-critiques.N1058339
https://www.usine-digitale.fr/article/pourquoi-les-partenariats-entre-amazon-et-bpifrance-sont-ils-sous-le-feu-des-critiques.N1058339
https://www.usine-digitale.fr/article/pourquoi-les-partenariats-entre-amazon-et-bpifrance-sont-ils-sous-le-feu-des-critiques.N1058339
https://www.usine-digitale.fr/article/pourquoi-les-partenariats-entre-amazon-et-bpifrance-sont-ils-sous-le-feu-des-critiques.N1058339
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0025
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0025
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0081
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0081
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0081
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0081
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0081
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0081
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Legal obstacles at the international level 

Internationally, the main treaty concerning 

public procurement is the Agreement on 

Government Procurement (GPA), which 

opens the EU’s public procurement markets 

to the parties involved. The GPA, signed un-

der the World Trade Organization in 2012, 

enshrines the principle of non-discrimina-

tion. This principle requires each participat-

ing state to provide goods, services, and 

suppliers from other parties with treatment 

no less favorable than that accorded to its 

own or other states’ suppliers. Therefore, 

within the EU, operators from third countries 

must be treated similarly to those from EU 

member states. This is codified in Article 25 

of Directive 2014/24/EU. The GPA applies 

to contracts above certain thresholds, which 

are relatively low (€5,382,000 for works 

contracts and €140,000 or €215,000 for 

supplies and services contracts). The adop-

tion of a European measure that would con-

tradict the GPA to limit access to public pro-

curement markets seems unlikely. While the 

GPA does allow for exceptions, any such 

measures must not result in arbitrary or un-

justifiable discrimination or create disguised 

restrictions on international trade. 

 

Conclusion 

It appears that beyond legal obstacles, it is 

difficult to assign public procurement a role 

in industrial policy because the timelines of 

these policies differ. Public procurement 

must meet immediate needs, which is in-

compatible with the long-term investment 

logic of industrial policy. However, over the 

past 10 years, policies have become more 

attuned to sovereignty issues in certain dig-

ital services and have made progress in de-

veloping a regulatory framework aimed at 

mitigating risks and guiding the allocation of 

digital contracts by public administrations. 

Nonetheless, beyond the requirement for 

reciprocity, the implementation of a national 

bias in favor of European actors has not 

been clearly established. While there are 

signs of digital protectionism through legal 

and regulatory measures, local preference 

policies motivated by environmental con-

cerns have been more successful at the Eu-

ropean level. In the digital sector, the “Brus-

sels effect” may provide a competitive ad-

vantage to European players. Thus, indus-

trial policy seems better suited to promoting 

technological innovation and achieving 

competitive advantages than enforcing a lo-

cal preference principle. Compared to the 

current situation, the economic gain from 

market protection is far less than the politi-

cal cost of European discord. 

To learn more, please consult the report pro-

duced by the Digital, Governance & Sover-

eignty Chair of the School of Public Affairs 

at Sciences Po Paris (S. GUILLOU, F. 

G’SELL, F. LECHEVALIER): 

https://www.sciencespo.fr/public/chaire-nu-

merique/2024/06/06/rapport-buy-european-

tech-act/ 

 

https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0024
https://www.sciencespo.fr/public/chaire-numerique/2024/06/06/rapport-buy-european-tech-act/
https://www.sciencespo.fr/public/chaire-numerique/2024/06/06/rapport-buy-european-tech-act/
https://www.sciencespo.fr/public/chaire-numerique/2024/06/06/rapport-buy-european-tech-act/
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