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I THE UNITED STATES DISTRICT COURT
FOR THE NORTHERX DISTRICT OF CALIFORNIA

EMMA C,, eral.,
Plamtiffs,
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-

DELAINE EASTIN, etal.,
Defendants,

CLASS ACTION

URDER RE: CONTEMPT

This matter came before the Court on Wednesday, August 22, 2001, on an Order to
Show Cause why the Ravenswood City Elementary School District (“Ravenswood™) should
not be held in contempt for violating the Ravenswood Corrective Action Plan, adopted as an
order of this Court on January 10, 2000. Afer carefully considering the parties’ writtsn and
oral arzuments, and the extensive record in this cade, the Court found Ravenswood in civil
conizmpt and stated that further explanation of the Count's reasoning would be set fortk fn a
separate order, The Court also ook under submission the issue of the APPropriae cosrcive
sanctien and erdered Raverswood to submit by August 31, 2001, further details regarding jis
plan to wilize an cutside consultant, Dr. Michael Normar, in its efforts to im plement the
Ravenswood Corrective Action Plan. Tha Court is also in recaipt of the CDE's and
plaintiils’ respoases to Ravenswood's post-hearing submission, dated Septamber 4, and &,

2001, respectively, and Ravenswood’s reply thereto, filed Saptember 13, 2001,
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Having considered a1l of the susplemental filings, and the record herein, the Court
provides further explanation of its finding of contempt, and sets forth the manner in which

this case shall procead at this juncture.

. EACTUAL BACKGROUND

The plaintiffs in this action are children with pliysical, mencal or learming disabilittes
who aftend or have antended school in Ravenswood, a relatively small district serving
raughly 5,000 elementary students in Last Palo Ao, Califeruia. Plaintiffs’ suir, filed in
1996, alleged that Ravenswood was in violation of the Individuals with Disabilities
Education Act (“IDEA™), 20 US.C. § 1400 2f seq., as well as other state drid federal laws
goveming ¢ducation of disabled children. Under the IDEA, qualificd, disabled children are
entitled to a "free appropriate public education” that Enclud-:f: an It_:u.lit'idmllized Education
Plan (*IEP") tzilered to each such child's unique needs. 20 LU.5.C. §8 1400(d), 1414{d). In
November 1997, this Court certified a elass comprised of *[cJhildren with disabilities who
were, are now, or will be in the futwre residing within the jurisdiction of the Ravenswood
Elemenary Schoel District and who were, are now, or will be in the future entitled to g frae
appropriate public education under federal and state laws.” See Nov. 4, 1997 Order at 2,

The plaintiff class challengad every aspect of Ravenswood's special education efforts.
alleging fnter alfz that Ravenswoud fails 1o 1) adequately identfy children with disabilities,
(2) adequately assess and evaluate children onee thv:v are identified, (3) follow proper
procedures in developing Individual Educational Programs (“IEPs") for children with
disabilities, (£) properly implement IEPs, (3) minimize the segregation of children of
disabilities to that which is necessary, (6} hire and maintain adequately trained and
credentialed special education swaff, and (7) maintein adequate records. The complaint

further alleged thar the California Depariment of Education (“CDE™) had failed in its

I
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ebligations to effectively monitor special educarion services at Ravenswood and ensu-¢ that
pupils are provided with a free and appropriate public education,'
[n response to the lawsuit, CDE initdated a comprehensive mvestgation into the

allegations in the complaint. See July 22, 1997 Ragsdale Decl. 79, The resultin o Januarv 8

L]

1998 report, compiled by a t2am of six professional staff, substantiated the plainriffs’
allegations, finding widespread noncompliznee with special education requirements:

The results of the [nvestization show that Ravenswood City Elementary School
Diswrict is not (1) appropilately identifving, referring, assessing those pupils
with exceptional needs, (2) providing & frée approprate public educarion 1o all
pupils with exceptional needs, inclu iﬂ&[hﬂ: development and implementation
of individualized education programs (IEPs), (3) ensuring that pupils have
access 10 qualified stafl, and (4) thar the district is not providing a svstem to
ensure that compliance with stare and federal law |s maintained, The rezults
also indicate that (5) the [CDE] has not fully implemented their Monitoring
responsibility w ensure thal pupils are provided a free appropriaie public

education and that compliance i3 mainained.

See CDE Compliance Report #3-356-96/97 (“1998 Compliance Report™) at 45

' The IDEA imposes obligations dircetly upon the Swie Education Azency (“SEA™,
making it ultimately responsible [or compliance with swiutory requirements, See, e.g, 20
US.C. 55 1412-15; 34 C.E.R. § 300.600; see also Cal. Gov't Code § 7561 (West 2001), Cal,
Edue., Code § 33112(a),

* lustrative of some of the more specific findings are the Hllowing: (1) “That the
District did not have an adequats svstem to record, process and monitor referrals at either the
district or E.chﬂé}i_'; site level . . . Also, in many cases stafl were not able to describe this
process and in some cases, parents indicated their requests for refervals had oo been
responded to as required by code and regulation. The District is now in the process of
addressing and correcting these problems, but at thistime the design and implemeniation of a
student data base system including the 1'.1'a¢]i:i|.1% and menitering of teferrals has not been
completed.” 1998 Compliance Reportat 1]-12.

(2} The District does not have complets written procedures for developing snd or
:Evicwing IEPs. .. [T]here isn't anv consistency i the schools actoss the district.” 14, at21-

- (3) *The District falied to implement IEPs on a consistem basis across the distric,™ fd.
at

(4} The District did not have any procedures and/or did not maintain a system of
studant record keeping at either the distnet andfor site level Rather, the records at both
levels were maintained by a fragmented process by different staff . . . . The District has
undertaken procedures at the district level to correot problems with student record keeping

.. - However, the systen: i3 sull being developed . . " Id ar 37.
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This sweeping critique was blkely no surprise o either CDE or Ravenswoad, CDF
had previously reviewed Ravenswood's special education services in 1993, and found the
District to be noncomphant in numerous areas, See Oct. |, 1997 Order at 9. According to D
David Ragsdale, Team Leader ofthe 1998 Compliance Report, “The previous failure ta
implement CDE’s directives 1s the predominant reason that Ravenswood's noncompliance is
still as serious as it 18" July 22, 1997 Ragsdale Decl. 1 48, Ravenswood's failure to take
effective corrective action in the face of idennfied probiems is 2 pattern that has been
consisteatly repeated.

In 1998, CDE contracted with owtside consultants Dr, Alan Coulter’ and Dr. Kathleen

Gee' to perform a Needs Assessment (“NA™) of Ravenswoad. Aug. 13, 2001 Gee Decl, 79,

LT b

{5) “The Dismict is out of compliance for not mainzining confidential records so
g%rema can access them and for not notifying parents of their right to access records,” /& an

* Dr. Coulrer received his Ph.D in School Psycholozy from the Universiny of Texas,
Austin, Currently, Dr. Coulter is an assaciate professor inthe Department of
Interdisciplinany Human Studies at the Schoel of Allied Health Professions, LSU Medical
Center, Dr. Coulter has consulted for numerous state departments of education and other
education-related entities. [n addition, he has pubhished numerous anticles and instructional
media producrions and telecasts on the subject of spacial éducation and schocl psycholoay.

* Dr. Gez received her Ph.D in Special Education from the University of Califomnia,
Berkelzy and San Francisco State University. Cumrently, Dr. Gee is an associate professor at
5t. Mary's Collzge, Califomnia, af the School of Education. She has also consulted for
numerous state departments of education, local education agencies, cooperatives and
districts. In addition, Dr. Gee has served on many special-education related committees, 2nd
has published numerous anicles on special aducation.

At the A?Lm 12, 2001 heanng, Ravenswood ar%ucd that Dr, (Gee and Dr. Coulter are
biased and asked for the opportunity to cross-examine ther, based on four E-mails proftered
to the Court. The Court has reviewed the E-mails which were sent by Dr. Gez berween
December 10, 1998 and February 1, 1999, While the E-mails refl=ct some of Dr. Gee's
frustrations at that time regarding progress in the aréa of special educanon, they contain
nothing that indicates that she harbors any unfair dias against the Distmict, Nor did counsel
proffer any communications autkored by Dr. Coulter. Morzover, Dr, Gee's and Dr. Coulter’s
declarations are fully consistent with the declaration of Dr. David Rostetier, whom the
Districe its21f has asked 10 serve as a consultant, and wham the District has praised as having |
“exiensive uxr&r‘mnce [in special education maners]. .. anc [being]. . . a recognized expert .
state #nd local edacation agency menitoring systems,” Ravenswood's August 31, 2001 :

&
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With the assistance of 2 team of nationally known, experienced consultants” they
lnvestigated the delivery of special education services at Revenswood and issued =
comprehansive WA Report on July 15, 1998 which confirmed the widespread failures in the
area or'special education identified in the 1998 Compliance Report. Auz. 13, 2001 Ges Decl,
§ 16 ("The findings in the Nesds Assessment Report eciio those stated In the CDE's Jan, §,
1998 Compliance Report in finding system-wide deficiencizs in Ravanswood™: Gee Decl,
T 11-15; Exh. F to Pls.” Aug. 10, 1999 Mot. for Partial Summ. J.

Based upon the NA and the 1998 Compliance Repon, Dis. Gee and Coulter daveloped
a drafy Ravenswood Corrective Action Plan (“RCAP") which contains a “comprehensive,
step-by-step blueprint for transforming the District into a model of IDEA compliance.” Aug,
9, 2001 Rostener Decl, ¥ 26. Specifically, the RCAP ::wicl_es__ _lh_f: actions needed o bring
Ravenswood into compliance with governing law into four ;:rraa:l categories: (1) the
development of systems and structures required to ensure the provision of & free appropriare
educanion (“FAPE™) in the least restrictive environment (“LEE"): (2] the pmvisic'::'n of
qualifizd and trained personnel ro serve children with disabilities, (3) the propsr
idantification, referral, and assessment procedures for children with, or suspected of having,
disabilities, and (4) the acrual implementation of appropriate individual educanon programs
(TEPS™) for each child with disabilities in the LRE. Aug.13, 2001 Gee Decl. 1% 17, 23-31.
Within each category, the RCAP idenrifies specific comective adtivities, expected resulis, a

tuneline for perfoming the activity, the individual responsible for performance, and

Submission. of Plan at 3. Given all of the above, Ravenswood has not demonsirared that an
cvidentiary hearing to explore the alleged bias of Drs, Gee and Coulter is either necessary or
warranted.

* These consulients included Dr. Angela Rickford, Dr. Barbiara Thompson, Dr.
RicImDn:' fi werea, Dr. James Tucker, Ms. Valerie Pitts-Conway, and My, Kevin Wooldridge,
Gee Decl. § 11,
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measures to determune comphance. fd. T 18, see afso Aug, 9, 2001 Coulter Decl, ™1 0-11,
130

Ravenswood had an oppormunity 10 review the drafi RCAP in a series of meeting and
negotiated various changes. See Aug 9, 2001 Coulter Decl. % 12, Aug. 13, 2001 Gee Decl,
Y37, CDE formally issued the RCAP as its comreéctive action plan on September 21, 1993
(later modified on December 10, [998), obliging Ravenswood 19 implement the plan by Tune
30,2001, See Consent Diecree at 3; 10 ULS5.C. § [412(a)(11}; Cal Educ. Code § 33031 (West
2001). Ravenswood had also agreed, back in May 1998, "0 comply with [the 1998
Compliance Report] and [the] RCAP ordered by CDE pursuant 1o regulation and law ™ as
part of a proposed settlement of this case. Dec. 28, 1998 Szgv Decl,, Exh. B. T3, On March

29, 1999, the Court preliminanly approved the RCAF as the substantive remedy for
plamutls’ claims for mjunctive relief subject to a fairness keering pursuant to Fed. R Civ. P.
23, The Court, however, rejectad the parties’ propesad overall settlement of the case as

wholly inadequats to protect the interests of the class.” At that hearing -- approximatzly rwo-

 CDE subsequently added a fifth section to the RCAP in response to findings
conceming Ravenswood made by the United Statss Deparment of Education, Office of Civil
Rights. This fifth section concems the adoption of procedures to implement Section 504
of the Rehabilitation Act, and focuses on uraining interpreters, deliv erﬂ:r ‘appropriate
special education instruction 1o students who have limited Enghsh proficiency, hiring staff
with appropriate rraining and credentials, and providing parenis with translated decuments
upen raguest,

T The proposed “consent decree™ was in fact twa separste, non-integrared, settlement
agreements, one with Ravenswood, and one with CDE. {Ravenswood had appar emlv
declined 1o participate in a :.nmpn.hcran ¢ sertlemnent with all the parties). As the S?ara e
agreements (and the panies’ papers) made clzar, they failed 1o resolve very serious dispures
berween dafendants with respect 1o their respective [egal and financial obligations.

The settlement agreements also failed to adequately address the important issug of
tonitoring and court %penf:amn of the remedial progess. The Ravenswood agreement
completely failed to address this issue. The CDE agreement, while it addressed monitering
and cowrt supervision, was not binding on Ravenswood, and was averly simplistic on this
point, Third, the proposed agreements were out of :Id.l.r.' obselete in ceriain respects, and
| poorly dra.[ttd leaving many items vague and unclear.

Thus, whlll: the Court preliminacily approved the RCAP as the substantive ranedy

fa
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| Janoary 1§, 2000, after notice to the class. [n this same order the Court made the RCAP,

and-a-half years ago — the Court wamed Ravenswood that it was “gravely rroubled” by

Favenswood's arinade toward the case:

U'm gravely troubled. Let me repeat that, U'm gravely troubled by the pparent
artitude of the Ravenswood school district in light of the record in this case
Mothing in Ravensweod's approach te this lingation - from the inception of
Chs case up (o and ineluding its approach 1o this metion for prelinminary
approval - gives me rezson to believe thar the school district undarstands the
implications of 1ts conduet or is commitied te moving forward and advancing
the remedial process in a productive and constructive manner.
March 29, 1999 Tr. a1 9,
Several months later, on September 2, 1999, the parties signed a much improved,
revised consent decree, which agaim incorporatad the December 10, 1998 RCAP a5 “the
remedy for Flainnfis' claims for injunctive relief” Consent Decree 2t 3. The Consert

Decree was then praliminarily approved on November 2, 1999, and firally approved en

which is referenced in the consent decres, “a final order of the Cours that shail be enforced as
an order of the Court and that may be modified or supplemented only upon Court approval ™
Jan. 18, 2000 Order at 2,9 |, The Court Monitor appointed pursuant to the Decree began
fulfilling his duties Tull-time on January |, 2001,

In early 2000, [t became apparent tha: Ravenswood had done virtually nothing 1o
begin implementing the RCAP -- although it had been well aware of its special education
deficiencies for years, the CDE had formally issugd the RCAP over @ vear earlier, in
September 1993, and Ravenswood itself had agreed to implement the RCAP back in May
1955 in order 1o sewtle this case, Accordingly, the Court Monitor wis forced 1o recommend

to the Court, in consultation with: the parties, a revamping of many of the original RCAP

deadlines. Under the new terms, agreed to by Ravenswood, it was stil] required to achieve

(inal RCAP implementation by June 30, 2001, but the deadlines for completin £ key specitic '

whach, if implersented, would effectively address the plaimiffs’ core claims for injunctive
refief, it rejected the two separate and uncoordinaled agrzements with Ravenswood 2nd CDE
on the ground that they failed 1o Fmvid: a fair, ndeqguate, and reasonable sertlement for the
¢lass under Federal Rule of Civil Procadure 23,

¥
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acnviues were substantially extended from the previous deadiines, See May 73, 2000 Order
Approving Maodified RCAP at 1. The Court emphasized again that “the RCAP as modified
above constitues a final order of the Court and shall be =nforced as ar order of the Count. . . .
In this respect, the Court notes that it exoests that the person(s) identified s the “Parson
Responsible” for each corrective action in tha RCAPR shall Be accountable far the
satisfactory completion of such action.” Id. at 2 (emphasis added),

As the number and difficulty of the required RCAP activities increased, the Monitar's
monthly report cards began o show a disturbing tread of increasing nen-compliance, While
the garly report cards in 2000 showed cempliarcs rates ranging from 36% to 85.71%, they
dropped dramaticaly to 27.27% in June, then 0% for July and August, 8.11% for September,
and then 0% for October and MNovember. In November 2000, plaint.fis wrote 1o the Court
expressing their concerns regarding the lack of implementation of the RCAP. In response,
and in. order to help facilitate and encourage a more intensified =ffort by Ravenswood, the
Court commenced monthly meetings at the Courthouse to address issuss pertaining to RCAP
implementation as they arose. These meetings were attended by the Court Monitor, counsel,
one member of the Board of Trusiees of Ravenswood, the Ravenswood Superintendent and
Assistant Superintendent responsible for Specizl Education, the Stata Superntendent of
Public Instruction or a senior designee, and either the undersigned judse or court staff,

Compliance rates nonetheless continued to hoverat abysmal rates (0% for December
2000, 7.6%% for February 2001, 0% for March 2001). While Ravenswood was achieving
partial compliancs en some additional measures, the degree of partial compliance was often
mimimal. In any evenr, pamizl compliance necessarily means thar the requirement was not
satisfied and thus not fully and effectively implzmented. As such, the overall compliance
picture was extremely bleak.

At the same time, Ravenswood's approach 1o RCAP implementation was less than
cooperative and sometimes outright recalcitrant. As one example, although Ravenswood had

agreed to the RCAP, it refused 1o comply with RCAP items 3G, 3H, 3J, 3K, 30, and 3P,
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ctiing “inapposite” authority® See Diec. 8, 2000 Order at 2. The Court wamned the parties in
that Crder of “the Court's growing concarn about the District’s abiiity 10 perform the
functions mandated by the RCAP and the Consent Decree. and of the potential need for the
CDE to perform an expandad rale in ensunng that the special education neéds of the plamnnff
class members are met.” Dec. 8, 2000 Order at 2-3.  Another example concems RCAP item
2.M.L, which required the District to develop a plan 0 provide menored trainin g/coaching to
district staff -« a key component 5f the RCAP. Although Ziven “numerous” opportunites,
Ravenswood repeatedly failed 1o develop 2 plan, much less implament it See Jan. 24, 2001
Order at 2. The Court again wamed the parties “of the Court's growing concern about the
District’s apparert inability to perform the functions mandated by the RCAP and the Corsent
Decree, and of the potentizl need for tie CDE to perform an expanded rele.” Jan, 24, 2001
Order at 2. |

In early March 2001 -- taree months before the RCAP was 1o have haen Fully
implemented -- Ravenswood responded H}.Illt mounting record of noncompliance by
proposing that the Court extend the already modified RCAP deadlines substantially, in some
C#5e5 up 10 Two years. Plaintiffs this ume objected 10 any extensions of the RCAP deadlines,
convinced thar this approach would result enly in further delay rather than genuine PIOETess.
See Pls.” March 7, 2001 lemer, Azril 16, 2001 Sagy Decl., Exh. D. ("'We see absolutely no
Justification 10 the Defendants’ request for an additional two year extension perioc . . .,
Mare importantly, we have no confidence that the Defendants’ efforts te reach compliznce
with the RCAP in the future will be any more successful than those in the past.”). On March
13, 2001, plaimills filed a Motioa for an Crder to Show Cause Why Defendants Should Nat

[
¥
|

be Held in Contempt of Court and Be Sanctioned.

" These nems required Ravenswood to consicer the mput of consultants (who ware
providing fraining, technical assistance, n}::ntn;iuﬁ_r and cozching (o the District's
psychologists), when evaluaning the Dismrict ps%'-: vlogists, and m the development of 2ny
needed performance improvemen: plans, See Modified RCAP,

9
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At the April 30, 2001 heanng on plaimiffs" moticn. the Court agraed with CDE and

plaintiffs” assessment that the “currant state of RCAP implementation is intolerable.” April

3. 2001 Troat4, specifically, the Court ruled, upon review of the tecord. thar

[T]he Monmitor's last 1] monchly fepoet cards present 2 stark pattern of
consistent non-compliance with the RCAP, OF the 200 items that Ravenswood
should have completed by now under the modified RCAP deadline. it has
failed to fully and satisfacrorily complete over rwa-thirds, or 67 and -a -half
percent of them. Even more distressing tome is the fact that the 67 and -a-half
percent 15 not related 10 munor or collateral paris of the RCAP, Tt renresents the
very core of the remediz] plan '

.. oo [Wihile Ravenswood has made some progress around the edges . . . it's
accomplished limtle in terms of implementing the heart of the remedy,

Id at4-5,6 s

Ihe Court was also disturbed that Ravenswond's actions continued o reflect a lack of

comm:tment o implementing the remedy. The Court Moniter féf-uned that the

| Superintendent and a principal had expressed sentiments thar were likely to discourage
RCAP compliance. See, e.g., Mlawer May 7, 2001 Mem., artached to Count’s May 17, 2001
Order Re Dr. Knight's Resp. 10 Ct.’s April 30, 2001 Order. And just ene week befors the
hearing on plaintiffs’ contempt motion, an RCAP training session for principals was very
poarly attended. Dr. Kmght's explanation for their sparse showing “raised mors questions

than it answered,” See May 17, 2001 Order at 2.

Accordingly, ar this same April 30th hearing, the Court again emphzsized to

Ravenswood that its negative attitude, and failure 1o émbrace the remedy, was deeply

disturbing. Specifically, the Court wamed the District thar:

[I]t's aiarming that the District nownere in its papers even acknowledoes that
there’s & prodlem with the rate of implementation of the re_medr;;. sy DB
District’s answer to (he current situation is 5:111%[}- ) give itself a Ienfgth}', up to
two-year, exiension for meetung many of the RCAP requirements. If the Court
felt that Ravenswood was doing zll if could possibly do, or reasonably do, and
simply needed more time, this might be a well recefved suggestion. Itisnot,
however, given the record before me. In my experience with this District over
the years in this case .. . | see a District thai's so far appeared disinterested,
unmornivated and uowillng, or some combmartion th2reof, 0 um the RCAP
into more than just a symbolic piece of paper. _. . [\]t's almost as if
[Ravenswood) signed the papers, the consent decree, and then said, Why are
vou bothering us? Go away

10
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... Tou can be assured that 'm preparad 1o use the full extent of [a federal sourt's]
powers ., . as 13 needed, 1o get this RCAP imiplemented and implemented fully.

April 30, 2001 Tr. at 7-8, 12,

The Court made clear thar it was “most inclized” to find Ravenswood in en niEmpt af
that tirie. Jd. at 9. As indicated above, Ravenswood wias severely out of compliance with the
Court ordered deadiines set forth in the RCAP, and had failed to demonstrate that it had
taken all reasonable steps o comply. S22 id. a1 6 (“Ravenswood does not even make a
Serious attempt 1o justify the appalling lzck of progress it has made.™). Out of an abundance
of caution, however, the Court refrained from immediately issuing the Order to Show Causs
re Contempt because of a possible ambiguity created by the Moniot's Rc_;:;un Cards. Asthe
Court explained, when Ravenswood missed {often repeatedly) & deadling in the RCAP, the
Monitor's practice was to document this failure in his Report Card and identiy a “revised
timeline” when he would re-visit the ftem. The parties were cerrainly well aware that anly
the Coart could modify an RCAP deadline, see Jan |8, 2000 Order at 2.9 I, and therefore the
Menitor could not unilaterally extend deadlines but rather only set re-monitoring dates.
However, to compensate for any ambiguity the Moniter's terminology might have created,
and 10 give Ravenswood every benenit of the doubs, the Court continued plaintiffs’ contempt
mmotion for three months 10 give the Court an opportunity to review additional monthly report
cards for the months April through June, )

The Court further ordered that both the Ravenswooc Supenmierdent, Dr. Knight, and
CDE's Ravensweod liaison, Christine Pirtman, appear personally in court every 30 days over
the next three months to testify regarding the efforts being made to implemsnt the RCAP, In
addition, CDE wes orderéd ro suzstamitally increase its assistance to the District
Specifically, it was directed 10 prepare a work plan and schadule of activities for the EMstrict
to follow thas was designed to complete sach RCAP requirement, provide the Diswict with

all necessary training and wechuical assistance resources 10 complere the work plan, and work
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closely with Ravenswood persennel to ensure they undersizod the actions needed 10
completz the work plan, See Mav 10, 2001 Order at 2.

The Court concluded the April 30, 2001 hearing by observing tha: if Ravenswond
“zontnued its pantem of consistent non-compliancs,” and did not show a “dramatic
murnargund 1a both action and amtude.” it would promptly issue the order 1o show cause why
Ravenswood should not be held 1n contempt. Apnl 30, 2001 Tr. 11-12. The Court azain
wamed Favenswood that the Court would “order such cosrcive actions as appear to be
minmally necessary o procure Ravenswood's compliance with the Consent Decree and with
the RCAP" Id. & 12.

In early May, CDE conducted a Verification Review of Ravenswood. The
veritfication team. which included cutzide consulians, re'.-igg:,:_ed-jﬂ student files, and
interviewed admimstrators, special and general education sté;ﬁ", parents of children with
disabilinies and special education students. Ang. 9, 2001 Rostetter Decl., 7 18; Aug. 13, 2001
Pittman Decl. ¥ 6, attachec 1o CDE's Resp. 10 OS5C. All too predictably, the Verifieation
Eeview confirmed thar a5 of May, 2001, there were 54 iters of systemic noncompliance
based on over 400 individual preblems noted in the studen: files. Aug. 13 2001 Pittman Decl.

T 6. Inshort, the review t2am found that there was “gross, systemic noncompliance with the

IDE A4 resulting in the pervasive denial of FAFPE in the LRE ro children with aisabifines inthe I

District.” Aug. 9, 2001 Rostetter Decl. § 21 (emphasis added).* I
Unforunately, inthe period May through June, Ravenswood achieved disappointingly |

little progress —notwithstanding that it was under the threat of contempt proceedings, subject

to tae intensified scrutiny of the Court, end the beneficiary of greatly enhanced technical

" Dr. David Rostetier, whe assisted with Verificaticn Review, holds a Masters Degree
and an Ed.D. in Education Administration from the State University of New York at Albany.
Among other things, Dr. Rosteiter has served as 2 consuliant to state and lecal education
agencies in special education matters i over 20 suates and US. werritories, and has served 25
court monilor or consuliant In various cases. As noled suprg, note 4. the Disirict has asked
Dr. Rostener to s&rve as a consu.lant,

12
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asgistance from the CDE. Pursuant to the Cours's April 20. 2001 rufing, it held three
evidentiary hearings, on May 31, 2001, June 27, 2001, and July 26, 2001, at which it haard
testimony from both Dr. Kmight and Ms, Pittman and received supperting documentarion,
While there was a-buzz of activity, and the Court elearly caught the anenticn of the
Ravenswood Supenntendent, ™ actual progress fell short of what could and should have been
accomplished during thae time period. The Monitor's repon cards for May and June shawed
pairy comphiance raws of only 7.69% and 4.55% respectively,

The testimony during this period reflected some of the same dysfunction in
Kavenswood that has impeded past implementation of the RCAP ranging from the bunzling
of minor administrative tasks, see Pittman, June 27, 2001 Tr. at 75, to the ineffectiveness of
the Assistant Supermtzndent. see Pinman, Tuly 26, 2001 Tr._at 77, Kmght, July 26, 2001 Tr,
at 62 {explammng that Assistant Superintendent was being replaced), o the failure to follow
through even on promises made in cpen cours, As discussed, infra, despite represeniations
trom Dr, Knight that cerain activities would be completed in the near future, maﬁy such
promises were not fulnilled, At tae July hearing, the Courtalso raised questions regarding
the Supenintendent’s candor, see July 26, 2001 Tr. at 5, which questions have only been

heightened by the recent filing of fraudulent petiuions in this action."

" As Counsel for Ravenswood agreed, plaintiffs’ contempt motion had provicad a
“substantial benefit” by obtaming “the Superintendent's attiention, which, I think, fora
number of reasons, including her prior counsel’s belief as to how the case should proceed,
the Count had not had . " Aug. 22, 2001 Tr, a: 12; see also Ravenswood's Resp. 10 OSC at 3
%,Tim pending contempt motion had a “pesitive impact . .. in cresting a sense of urgency that

as resulted m the District redoubling 1ts efforts to get the job done™).

'' As set forth in the Order of Referral Re Possible Sancrions, filed simulraneously
herewith, counsel for Ravenswoed filed on August 22, 2001, petitions in suppon of the
Ravenswood Board of Trustees and Ravensweod Supenntendent Dr. Charlie Mae Knight,
Counsel subsequently withdrew the petitions, admitling that they contained signatures that
had been obtained for other matters 1n 1997 and 2000,
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At the end of the threz-month period, the Court concluded that while there had been
some change in aninde, Ravenswood had not demonstrated the “dramatic turmaround in Soth
action and aritude" over the previous three months necessary to dissuadé the Couwrr from
granting plaintiffs' request for an Order 10 Show Cause. Julv 26, 2061 Tr. at 109-111.
Accordingly, the Court ordersd Ravenswood to Show Czuse why it theuwld not be held in
contempt for violating the RCAP, entered as a final order of the Court 26 January 18, 2000,
The Court further directed the Court Monitor to prepare a r2pon regarging Ravenswood's
compliance efforts based upen his full-time monntonng of the remedial plan since January
2000. Finally, the Cowrt ordered all of the parties to also address the issue of what remedies
the Court should consider in order to coerce compliznce with the RCAP in the event of a

finding of contempt.

- = =

I W VERSW  CIVIL CONTEN

Under well seuled law, civil contempt occurs when & party disobeys “a sﬁEmflc and
definite court order by failure 1o take all reasonable steps within the party's power to
comply,” Go-Fideo, Inc, v. The Motion Picture Assoc. of Am., 10 F.3d 693, 695 (9th Cir.
1993}, Itls initially the plaintiffs’ burden ro demonstrate, by clear and convincing evidence,
that the alleged contemnors vielated a specific and definite order of the Court. /d.; Stone v,
San Francisce, 968 F.2d 830, 856, u, 9 (9th Cir. 1992). Ths burden then shifis o the
contemuors o demonstrate why they were unable 1o comply.” Stene, 968 F2d at 856, n. 9.
To satisfy this burden, contermnors must show that they toog “every regsenable step to
comply.” Id; Sekaguaprewa v. MacDonald, 544 F.2d 396, 404 (3th Cir, 1976) {issue is
whether defeadants have perfornmed “all reasonable steps within their power to insure
compliance™).

The purpose of civil contempt is remedial, not punitive, As such, the failure i
comply need not be wilful or intentional, and good faith is not & defense, Go-Frdeo, 10 F.3d

at 695; Srone, 968 F.2d at 856. Indeed, intent is “ievelevant™ /d. Where every reasouable
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! l elfort has been made 0 comply, however, 4 few technical or inadvertent vinlations will not

support 4 finding of contempt. Ge-Fides, 0 F.3d at 695; General Signal Corp v. Donalleo,
Inc, 787 F.2d 1376, 1379 (9th Cir. 1986), NMaris Comempt appropriate if the parmy's action
i “based on a good faith and reasonable mterpretation” of the decree, Go-Fides, 10F 1d ar
693, For the reasons explained below, this Court soncludes that a findin g of civil corterapt

is amply justified 1 this case,

A Fiolation of a Specific and Definite Court Order
(1) Whetherthe RCAP iy ¢ “specific and definite” Court Order

As deseribed above, the RCAP is divided into five caregorias, each of which contain
detailed corrective actions, a precise deadline for -:-::mpleri;rg___th&_ action, 2nd the persan
responsible for the action. Raverswood nonetheless conterds that the RCAP s not
sufficiently specific and definite to be enforceabls on contempt. On its face, this argument is
disingenuous, Ravenswood expressiy agreed to implement the RCAP and make it an
enforceable order of the Court in settlement of this case. Sez Consent Decree at 16 (*Upon
the approval of this Decree by the Court, this Decree, including all of its exhibits, and the
RCAP. .. shall become a Decres of the Court, and shall be enforced as an order enteved by
this Court.”) (emphasis added), see a/so Jan. 18, 2000 Order a1 2, 9 1 (approving Consent
Decree and making RCAP “a final order of the Court thar shall be enforced as an order of the
Court™). Moreover, Ravenswood in other papers concedes that the RCAP “is 2
comprehensive decument that provides “specific direction 1o the District” and in fact
complains that the RCAP's “detail” may “interfere with understanding the larger picture of
service delivery " See Ravenswood's Aug. 31, 2001 Submission at 7 (emphasis added); see
alse Aug, 22, 2001 Tr. at 14 (Ravenswood describing RCAP as “so detailed that it can be
viewed as & checklist,”). Given the above, Ravenswood's contention that the RCAP is roa

vague and indefinite to support @ preceeding for contempt s meritless.




United States District Court

It the Peorberm LHmtocr of Uallaaia

Ravenswood's argument rests primarily on its contention that the CDE and the Coun
Monitor disagreed on how to “grade™ certain of Ravenswood's activities, which, in its view,
demonstrates the ambiguous character of the RCAP requirements. The CDE and the Court
Monitor, however, wera “grading” different things. The Monitor was evaluating
Raverswood's compliance with RCAP raquirements while CDE was assessing whetker
Ravenswood had completed ingramenal step-by-step activities it had outlined in monthly
work plans for the months May through July 2001, Accordingly, this argument must fail -
Ravenswoed also ierplies that some RCAP provisions arz smbiguous or 100 subjective
because it disagrees with the Momitor’s assessment of the District’s degree of compliance.
The fzct that Ravenswood may disagree with the Monitor's assessment, however, does not
establish that the RCAP reguirement is vague and ambiguous. Finally, evea assuming
arguendo that & few of the 259 individual items lacked suf ficient specificity, this would not
render the entire RCAP unenforceable.

(2) Evidence of a violarion

There can be no eenume dispute that Ravenswood is in violation of the RCAP.
Although the RCAF was to be fully implemented by June 2001, see May 23, 2000 Qrder
(adopting modified RUAP), Ravenswood has so far made only “very meager progress."”
Mlawer's August 3, 2001 Resp. 1o Ct.'s Directive ("Monitor’s Report™) at 4; see alse id, at
10 (“while thers has been some small amounts of progress in some areas, the district has not
progressed very far toward the outcomes for students required by the RCAP™,

As of July 2001, Ravenswood had vet to comply with the majority (62.5%) of the

RCAP requirements. Moreover, the third of the RCAP items that had bezn fully

* Even if one accepred the comparisons Ravenswood is trying to make, it esszntially
shows differenges only in whether Ravenswood was graded partially compliant or simply
noncompliant. [ndeed, with & couple of exceptions, the CDE and thé Monitor consistently
agreed at Ravenswood had not successfully completed the RCAP requirements at issue
during this three-month perigd.
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implemented concem, for the most part, the “[east challenging [RCAP] activities™ such as
setting up an RCAP Committee, selecting a parsnt 1o participatz on the SELPA's Communicy
Advisory Counsel, developing policies and procedures to provide staff with accass to
professional litersture, waining and confersnces, submitting a montaly list of rranstared
documents to the monitor, and requesting copies of sample manual, policies and procedires
from CCR. Monitor's Repor art

Indeed, the Monitor's Report, along with the recent Verification Review- which as
discussed above found 54 items of systemic non-compliance-- paint 2 grim picture ofa
district that is massively owt of compliance with special edveation requirements, and far from
full implementation of the RUAP. See also Aug. 9, 2001 Restetter Decl. ¥ 21 {"“In cach of the
vital areas . . . the current data . . . as well as infarmation collected during the verification
review process, confirm that there 1s gross, systemic nancuuiplianct with the [DEA resulting
in the pervasive denial of FAPE mn tha LRE 1o children with disabilities in the Diswict™).
See also Aug. 13, 2001 Pitman Decl. % 7 (The “inescapable conclusion” from the
Verification Review and Monitor's Report Cards 15 “a profoundly failed swstem in every
major £rea "),

As the Court Monitor reperted, the “most substantive part of the remedy” awaits
implementation. Monitor's Report ar 5. Specifically, the District has “failed to mmplemen:
any sysiemns for developing policies and procedure, hiring, rainmg," or supervising qualified
stalf; writing proper IEPs, conducting timely [EP reviews and assessments. or monitoring
and evaluating the delivery of services or the progress of students toward their IEP goals and
benclunarks,” Aug. 13, 2001 Piuman Decl. § 7; see alro Mamtor's Keport at 3 (outlming
areas in which little progress has been made). MNotably, in some areas the District s in fact

losing ground. For example, although the RCAP requires placing students in the least

¥ Asof August 2001 Monitor’s Repont, of the nineteen RCAP sections (2.E. through
2.W) that are deveoted 1o training, séventeen have vet te be fully implemented.
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restniciive environment in which their individuzlized aducation program can be satisfactorly
implemented, the rend in the District has been toward fncreased segregation of disabled
studen’s, with the number of diszbled students in county self-contained programs rising
almost 30 percent-from 61 in 1995 t2 90 in 2000. Monitor's Repartar &,

The Distmiet does not seriously dispuie that significant portions of the RCAP remain
unimplemented. Rather, it implicitly concedes this point given its plan to hire a consultant 1o
help it make a pian to implement the RCAP. As the District acknowledged at the August 22,
2001 hearing, it needs time to “come up with a plan that varvone ¢an sien on 1o . . 16 maks
true achievements happen in the future . . . [and) ger at the core values of the Consent Decrse
that the plainuffs rightly refer to." Aug. 22, 2001 Tr. a: 14, See also Ravenswood's Aug_ 3],
2001 Suomission at 34 (Deseribing District’s plan to hire consultant who will fnrer alia
provide schoo!l leaders with the infarmation and resources necessary “to implement 2 special
educarion service delivery system that meets the raquirements of the Consent Decree™) ™

In shart, the evidence 15 bath clear and cun-vim:ing - indeed overwhelming — that

Ravenswood has vielated 2 specific and defintte order of the Cours,

* As noted above, the Diswict rakes {ssue with some of the Monitor's conclusions
1egarding the District’s degree of complianze with respect © some of the RCAP iters, The
Court does not find these complaimts meritorious. For example, at the July 26, 2001 hearing,
Dr. Knight cornplained that the Monftor had marked RCAP item 2.W.2 partially compiiant
instead of compliant because the District had developed, but not vet implementad a
recruitment plan, and the “"RCAP only called for us to desizna plan.” 1r. ar 30 . RCA2 item
2. W2, however, explicitly requizes the District to “design[] and implement] a plan for
recruitmen: and retention of qualificd stalf” See Modified RCAP, atached to Monitor's May
19, 2000 Mem. In any event, the District’s quarrels with certain of the Monitor's conclusions
does not detract from the indisputable fict that Ravenswood has failed to implement
substantial portions of the RCAP
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5. Lise of Al Reasonable Steps within Fower to C aanply

Having reviewed the record a5 2 whole, the Court isaks amply convinced tha-
Raverswood has falled to take all reasonable STEpE N 1S power to comply with the RCAP.
indeed, it is ecutely evident that Ravenswood, for the most part, viewed the RCAP as an
intrusion to be avoided rather than a challenge 1o be embraced. The record on this point is
both compelling and overwhelming.

The period leading up to t3e Court's Japuary 18, 2000 final approval of the RCAP

8 ‘ provides a telling backdrop. Afier development of the RCAP in 1998, Drs. Gae and Coultes

cach spent about nwo wesks 2 menth over a period of twenty months in the District attending

meetings with principals, teachers, psychologists, general administration steffand parents,

F1 || Tarouwgh this inensive contact, they becams very famibar wita Ravenswood’s efforts to

21
22 I
23
24
25
26
27
I8

implement the RCAP. Aug. 9. 2001 Coulter Decl, § 16; Aug. 13, 2001 Ges Decl. £33, As
Dr. Coulter described, during the'r 20 months work:

Eﬁ-‘:] saw 1o progress in the District’s aceeptance of the fact that a change'in
venswood's service delivery svstem was necessary it Ravenswood were to
be capable of providing FAPE to children with disabilities. In general, I saw
no ellos 1o understand the RCAP, adopr, and implement its provisions .

:+ o [W]e were faced with fundamental and continual resistance 1o

mmplementation of the RCAP from top administrative levels, resistance that
permeated and wickled down to the lower levels of adminisration. It was my
impression that Dr. Knight did not rake the time 1o fully understand the RCAP

... did not 1]_::an:n'.'hivr. the oversight necessary to implement the RCAP, did not set up an
accourtabi ]E’ and management structure that would ensure implementation of the
RCAP, and d:d not set a fone arnong her faculty and staff that would encourage RCAP
mplementation. It was as though Dr, Knight thought that the RCAP would ‘just g0
away' if she herself ignored il

Aug. 9, 2001 Coulter Decl. 19 18-19. Dr. Cee's abservations were similar:
During [the 20 months], we saw no progress in the District's acceptance of the
fact that a change in Raverswoud's service delivery system wis necessary. As
& result, no systemic efforts were made (0 achieve compliance. In direct
opposition, wi faced many activities of resistance to the implementation of the
RCAP by Dr. Joseph Totier, tae directar of spzcial education services.

Aug. 13,2001 Gee Decl. § 35, Due to their frustration, and after “much delibaration,” Dr.

Ceulter and Dr. Gee both resignad in May 1999 from their pusitions monitoring RCAP
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maplementation for CDE. fd. As Dr. Coulier explained, although “[rlesigning ., , wasan
extremely difficult and last resort decision for me.” they were “fristratad with the absolute
lack of progress, and {saw] no chance of improvement in the District’s administation's
attitude.” Aug. 9,2001 Coulter Dacl. %22 ; Aug. 13, 2001 (Gee Deel. T 35 "It was our view

.+ that one of two things was raquired: either cooperation or zuthority. VWe had neither.™,

From the tme of the rasignations in May 1999 through the arrival of the Court
Moniter in January 2000, lintle additional progress was made, necessitanng as noted earlier, a
tevamping of the RCAP deadlines. Even the appearance of the Court Monitor (and final
Court zpproval of the RCAP) did linle to spur sustained progress, as is reflected by the
month-after-moenth bleak report cards showing negligible progress since mid-2000. During
this period, leadership in the District in the area of special edueation remained lackluster and
ineffecual. Until just recently, the Board of Trustees - thelbud}' ulumately responsible for
special education compliance in Ravenswood - never exprassed any concems to the
Monitor, and the Monitor was never asked to attend a Board meeting to discuss the RCAP,
Momtor's Reportat 2. Similarly, “the necessary leadership from the district’s
Superintendent and (ormer Associate Superintenden on RCAP implementation has rerely
been iu evidence . , . . [Rather], {t}he lack of leadership . . . has been palpable.” ld. As the
Court Monitor has reported, the Superintendent has, in his presence. and in the prasence of
staff, complained about the RCAP and suggested thst it is unfair that Ravenswood has to
implement a remedial plan while other districts do not. Such remarks appear more designed
to denigrate the RCAP rather than metvare and energize staff to embrace and implement the
remedy. See April 27, 2001 Mlawer Memo, attached to May 17, 2001 Order Re Dr. Knight's
Resp. o Cr."s April 30, 2001 Order.,
One seripus consequence of the lack of leadership has besn the Superintendent's

failure to effectively supervise and hold accountiable principals and staff in matters relating 10
special education. Thus, even when the Superintendemt sends out 2 dirscrive 10 her principals

or s1aff regarding special education matters, it may well go unenforced. Jee e.g. Aua, 13,
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2001 Prrean Decl. § 9, attached 10 State's Resp. 10 O5C (Although Ravenswood was
requirad to send 13 school site teams to Positive Behavior Training, “[alfter seven months of
scheduling efforts by the trainers, including several directives by Superintendent Charkie Mae
Emight 1o staff, only two teams had completed the waining Despite having scheduled make
up sessions at district request for Friday and Samrday, plus numerois maka up sessions, site
staff fatled to show up repeatedly for this required training. There were no disciplinary
consequences for principals or staff who failed to atiend | . _ [TThis chain of events cends 2
message to site staff that district directives and the RCAP iself are unimportant and an
unpecessary intrusion”). The Court Monitor has similarly reporied that:

[g]n spite of ¢ memo from the Superintendent to prinzipals which leu-’l_.ndated

tnat a Student Success Team (551 meeting be held for any smdent in danger

of retention in the *00 - *01 schoa! year, ovar four oulof every ten stadenrs

retained did not receive services from their school's SST, according to data

arovided by the district. In addition, over 50% of those who did receive SST

attention had their first meeting on or after 3/1/01, arguably too late in the

school year to help a student improve performance and avoid retention.

Monitor's Report at 7-8. In yet another example, 2 memo from the Supenimendent
concerming a RUAP-required maining for principals went largely unheeded when eight of the
District’s 13 principals failed to attend. See May 17, 2001 Order Re Knight's Resp. ta Cr.'s
Apnl 30, 2001 Order and anachmen:s thereto.

Another serigus consequence has been Ravenswood's failure to fuily utilize available
resources, The Monitor found for example, that the District was not making its own staff
aware that specially hired consultants were available to assist them. See June Timelines
Repor, Section 11 at 18 (“The majonty of special educators, speech therapists, and
psycho.ogists interviewed were not made aware by the district that the inclusion consuliants
hired by the Monitor were available to assist them in [implementing RCAP requirement
4.1.3]"); see also id. at 19, Ms. Pitman also testified abour he District's failure o pramptly

follow up on consuliant resources made avatlable by the CDE."* Sze also Aug. 9, 2001

" One small example concms an experienced consuliant, Judy Hegenauer, referred to
P P ¥
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Roswerter Decl. 27 (“Rather than embracmg the infusion of expertise and resaurces 1

transform its special education program, the UPpEr managoment appears to regard the effors
to meaningful implementation [sic] of the RCAP a5 unwelcome interfersnce™)s Auz, 9, 2001
Coulter Decl. ' 17-("T saw 2lmost [ne one] 1aking advantage of the resources availahle ta the
District pursuant 1o the RCAP 1o adopt comphiant and sound practices in special education™:
Monitor's Report at 6 ("Ofien the monitor has given the disirict detailed suidance on meelng
particular ezquirements, bus the district has net followed up™).

As Cistussed above, the instant contempt proceedings finallv captured Ravenswood's
attention in April 2001, and some \mproved progress did result. It is clear to the Cowrt,
however, that the degree of prograss was still falling far short of that needed to ensure
effective implementation of the RCAP in a timely manner. Moreover, the evidence
continued to raise questions regarding the District's EDmmitrl'IﬂETI.[ and ability 1o implement the
RCAP, One example of many is Ms. Pittman's testimony regarding a mesting she avended
in May about implementing the District’s LRE plan:

One of the real concerns was at that meeting 1t s2ems that the [Ravenswood!

erson who was to be lead on this effort, thar was the first time she was

nformed of that role and was unaware of the [LRE] plan having been approved

ard didn't have a copy of the approved plan.

June 4, 2001 Tr. 22. See alse Aug. 13, 2001 Pittman Decl. { §, attached 10 CDE’s Resp. to
QSC ("The district staff report that they do not know distnct policy or procedure in key

artas”).” And on August 15, 2001, the Court Monitor issued seven new directives 1o

the Diswrict by CDE, Dr. Knizht testified that Ms. Hegenauzr “did not have adequate 1ime to
devote ‘o this project.” However, when CDE recruited her “she had two weeks available, but
unfortunatel : by the time the Diswict contacted her, she only had five days left.” June 27,
2001 Tr, at42.

" See also Aug. 13, 2001 Piuman Decl. ¥ 8 at 8 [ Although the RCAP requires the
district to translate IEP and other special education documents in the primary languages of
the students and parents, the district “initially falled 10 deve.op a plan for this activity, failed
to include the district’s multilingual effice in the process, ard later failed o implemen: the
plan cventually developed F:r CDE instruction o contract with Stanford Univarsity for the
serviees. There was no follow through by [the Assistant Sunerintendem of Special
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Ravenswood regarding activities that the Distriet had repecredly failed 1o complete. " Allin
all, the Court was not persuaded “ha: there had been 2 sufficiently dramatic change of attitude
or action to dissuade it from issuing the Grder to Show Cayse. As previously noted, the
Court explained thar the last few months had “served largely 10 spatlight the limitations .

it not iIncompetence, of tae then Assisant Superintender; of Special Education.” August 22,
2001 Tr. at 67.

[n sho, the meager progress achisved to date-- amply documented sbove— combinad
will the lack of effective leadership in the area of special education, and the failurs o fully
utilize svailable resources, make it parently clear that the Distriet has nat “taken all
reasoneble steps in its power” to achieve implementation of the RCAP. See Go Fideo, 10
F3d a 693, The record also indicates that Ravenswood mpliently coneedes this very fact,
First, as noted above Ravenswood admitted at the August 22, 2601 hearin ¢ that, prior to

these vontempt proceedings, this case did not have the “Superintendent’s attention " Ay g2

Education]. no coordination berween district administrators, and no oversight by the
supernendent. The net result 15 that docurments are not being translated on a timely basis by
qualified staff and parents are therafore unabla to undersiand the contents of [EPs.™.

T The Court vites but two of these seven as Exﬂmg]fs. The firsT concems a policy
Ravenswood had developed on May 31, 2000 and revised on July 5, 2000 regarding Darent
participarion wn the assessment process. The Monitor, however, discovered that the policy
wis not being fully implemented. “The Monitor's December 2000 Timelines report found no
evidence that the aspect of the procedures regarding assessors making availabie to parents the
results of asscssment prier o [EP meetings, and discuas[ng{ those results with parents pnor 10
the miesting if requested, were being implemented ™ ﬁu% 3, 2001 Directive Re RCAP Jrem
1L.L.3. Accordingly, the Monitor recommended that the District set forth in WILINE steps it
will take 1o eosure that it procedures regarding parent participarion in the assessment
process are fully implemented. A re-menitoring dawe of 2/23/01 was set. However, no
response was received. The February 2001 Report set a re-monitoring date of 4/36/01. Again
no respanse. The April 2001 Report set 4 re-meniloring dae of 5/31/0]. Again no response,
The hﬁa 2001 Rzpen set a re-menitoring date of /31401 Again no response.

he second concerne RCAP item 3.0.4, which requirss the District to develap
proceduras and methods of sr'uFr_n*usiﬂn that ensure that all assgdsment procedures used are
valid for the specific purpose for which they are wsed. The Monitor's Qctober/November
2000 Report found that the distnct had not adn;l:ted provedures and methods of supervision in
this area and set a re-monitoring dare of 1/31/01, No response was received, The anuary
2001 Repor set a re-monitoring cate of 3/31/01, Again no response. The March 2001
Report set a re-monitoring dae of 5/31/01. Again no response, The May 2001 Report set a
re-monitoring date of 7/31/01. Again no response.
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2001 Tr. at 12. While the evidence discussed above indicares an sdministration that has
often been affimnarively resistant, not just inamentive, even a simply inatentive
admupistration has, by definition. not done evervthing within its power 1o reasorably zomply.

Second, the Superintendent testified in May 2001 that she has “bean in [the Court
Moniter's] office more times in the last mont than [she has] been i since he's bieen here
[starting back in January 20001 May 31, 2001 Tr, a147 And in June 2001 she rectified
that she now had ten people working on RCAP implementation in different capacities. While
these increased efforts are to be commended, surely thay could have been undenaken long
aga. Similarly, the Distret’s curment propesal to hire an outside consultant to devise a plan
and gtrategy 10 help it implement the RCAP is clearly a step within its pn-.:r':&r that could hava
been taken before. The same car be said for the other steps It stawes it now intends to tmke:
appointing 2 Board of Trustees subcommitiee to engage in active oversight of the RCAP
process, forming an alliance with the University of San Francisco's Education Deparmment,
and obtaining the cooperation of the San Matzo County Superintendent of Education. Unired
States v. Hawaii, 883 F.Supp. 212, 216 (D. Haw, 1995) (*“The *new and improved’ condust
and plans ottered by Defendants are laudable, but thev are also evidence of previoas
reasonable steps that should have been taken.™).

MNotwithstanding all of the above, the Distriet vigorously contznds that the Court
should nonetheless find that it has, i fact, 1aken all reasonable stepswithin its powers 10
comply with the RCAF, None of the protiered arguments, however, are persuasive. First,
Favenswood's assertion that it has made “substantial prograss™ i3 both factually incarrect and
legally insufficient. Ravenswood emphasizes that (1) the Monitor identified several

substantive accomplishments of the Distnct," and (2) that if the RCAP nems for which the

'* The specific accomplishments identified by the Monitor are as follows: (1)
developing the LRE plan pursuant to 1.D.1. (8 montas late); (2) developing the LEE plan
pursuant 1o |.F.1 (0 menths late); (3) developing procedures o increase and encourage
parental parucipation in the [EF and assessment process; 4) developing and beginning
implementation of the SAST database pursuant 0 3.E, and 3.F, (afier the Monitor issued a
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District is in “'partial comgliance” are combdined with iteme for which the District has
achieved “compliance,"” then the District is either in full or partial compliance of the majoriny
--0r Gd% -- of the RCAP."

While the term “pamial compliance” indicates some activity has occurrad, by
definition, the tem has not achievad its intended objective. This explains why, despite
partial compliance on 77 RCAP items there i5 still “gross, systemic noncompliance with the
[DEA resulting in the pervasive denial of EAPE in the LREF to children with disabiiities in
the District.” Aug. 9, 2001 Rostetter Decl. 9 21; see also July 2001 Verification Review
{finding 59 areas of systemic non-compliance). Indeed. no matter how kird Ravenswood
miay try to tweak the numbers, or spin the Monitor's Repont, the bottom line is that the heart
of the RCAP remains unimplemented. Listle progress has begn made in critical areas,
mcluding training, placing studerts in the least restrictive eavirenment appropriate to their
[EPS, developing methods of supervision, miplementing approved procedures in a nuther of
arcas, appropriately assessing students, and assisting disabled students who are also Fn olish
language leamers. See section [, supra; see also Aung 9 2001 Rostener Decl, 1924 , 26
(Ravenswood has made “only nagligible proeress™ and “the situstion of children with

disabilities in the Distict has scarcely chanzed over the past three years™)

directive, followed Ly a Court order); (35} developin ?'_pmcetu.rﬁﬁ regarding assessment team
functioning pursuani o 3.G.2. {7 months lae}; and ) developing policies and procedures to
mplement Section 504 of tie Rehabililation Act (3 months late). Monitor's Report a1 3-4,

# As of the Monitor's June 2001 Timelines Report fissued July 18, 2001), the
Monitor had found Ravenswood compliant with 93 of the RCAP requirementis 1['3 7.55%)
partially compliant with 77 of the RCAP requirements (30.43%), and noncompliant with 8|
of the RCAP requirements (32.02%). See Monitor's Report at 3, o

As plamtiffs pomt our, “pariial compliance” s not a term provided tor in the Consent
Decree, Rather, the Court Moniter created the category 85 2 vehicle for rECOgnIZING any siep
toward compliance. While it was 4 well-intentioned 2ffort 13 2void demeralizing the District |
with overwhelming non-compliance rates, the Court i3 concerned that Ravenswond I3
reading more into the category then it deserves. Accordingly, the Court grants plaintiffs’
request that the Monitor discontinue use of the “partial compliance™ category, consisten: with |
the terms of the Decree,
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Thus while Ravenswood has certainly made some headway, and those effors should
nat be minimized, the progress achieved s0 far can not fairly be described as “substantial™in
light of the fundamental changes required by the RCAP. More importantly, Ravenswood's
focus on substantial progress is misplaced. As ser forth abcve, the pertinen: inquiry 15 not
whether Ravenswood's prearess zan be labeled “su bstantial,” but whether it can demorsteate
that it took 2!l reasonable steps within its power 1o comply” with the RCAP. Go-Fideo. 10
F.3d at695. As explainad sbove, the District clearly hias not met this hurden

favenswood's next argument -- that it was prevented from making any firther
progress by events beyond I1s cortrol - fares no betier. It emphasizes that its Assistant
Superintendent for Special Educanon and Dirsctor of Special Education both resioned
around September 2000 leaving it with no special educaii:::g_l leadership for four months, until
January 2001. These vacancies, they comend, created 2 “desp hole” from which they have
hed to climb. July 25, 2001 Tr.at 8. As detailed above in seetion | however, the history of
this casz shows that the District began falling into a “degp i;Lnlc" vears ago. Thus, while the
four-mogth interruption in special educaton administrative sta ffing no doubt added o
delays, the District’s attempt 10 pin years of neglect and hostile attitude on this ciréumstance
is hardly persuasive. In fact, the RCAP noncompliance rate had alrezdy climbed to 81,25
percent in the two months prior 1o the departure of the staff 'a questicn. See Monitor's July
18, 200] Report Card report (for June 2001 Timelines); see also Kaizht July 26, 2001 Tr. ar

** In its papers, Ravenswood also indicated that it takes issue with the Monitor's
grading of some RCAP items, which it contends is too subjective, and that its compliance
rates should therefore be higher than that reflected in the Menitor's reports. As such, the
District requested an “opporunity to fully address the subjectivity of the monntonng findings
by calling witnesses, including the Monitor and District personnel mvolved in attempting o
implemem specific RCAPs, before the Courn rules an the pleinniffs’ motion.” Ravenswood's
Resp. 10050 at 2. The evidence [s so averwhelming, however, thar Ravenswood has not
made substantial progress in implementng the RCAF, much less taken all reasonable steps
within its power to comply, that the Court concludes such a hearing would not materially
assist the Eu-u.l't in this proceeding and would cnly result in further delay. The Couwr alsg
notes that prior to this contem ft proceeding, Ravenswood never indicated that it disputed the
Menitor's findings. See Tuly 26, 200] Tr. at 45 (acknowledging that District had not
disputed any findings in the Monitor's repons over the previous vear and a half),
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25 (acknowledging 81.23% nor-compliance rate prior to departure of former Assistant
Superintendent). The District also concedes that “[dluring the last threa months of these
individuals' tenure they . .. made lintle 12 no progress.” Ravenswood Resp. 1o OSC at 8.7
Nor did the Ravewswood’s performancs significantly improve afier it £illed the Assistant
Superintendent position m January. Finally, the Court notes that many RCAP requirements
are the direct respomsibility of either the Superintendent or the Associate Superiniendert -
not the Assistant Superintendent or Director of Special Education. Monitor's Report at 2.
Given all of the above, the Fall 2000 staffing gap does lintle to demonsirate that Ravenswood ;
has otherwise taken al! reasonable steps within its power to comply with the RCAP,

The District also argues that it was prevented from showing hatteri:i'ﬂgfﬂs during the
period May through July 2001 due to actions by the CDE, Specifically, it contends that the
CDE failed to tailor its May, June, and Julv work plans for -he District to the RCAP
requirements being monitored tor those months. As a consequence, the District’s effors,
which were focused on the work 2lans, failed to translate imo improved progress on the
Monitor's report cards. While, for a varisty of reasons, the work plans were not as elosaly
tailored o the items being montered as they might have been, even taking this factor fully
into account, the Court is not convinced that the District 1ock all reasonable s12p3 in (s power
to comply during this three month peried.

First, putting aside the issue of RCAP compliance, the District fell short in its efforts
10 complete the work plans. For example, “the majority™ of the Julv work plan items were

not completed as of July 26, 2001, Pittman July 26, 2001 Tr. 73:74: see also Snell Decl.,

* The District also notes that althaugh the special education staff was making “livle
10 no progress”during these three menths that they “continued te reassure the Distnct
Superintendent that they were working to achieve compliance.” Ravenswood Response 10
O5C at 8. Had the Supeérintenden: or Board held this staff azcountable, however, and either
reviewed their actual preductivity or spoken 1o the Court Monitor, they would have realized
the lack of progress actually being made. This comment thus only serves to highlight the
lack of involvement of, and accountzbility demanded by, tha Superintenden: and the Board in
the aree of RCAP implementation.
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ExbL. B (showing starus of numerous June work plan itzms s only partially complete or not
complete). Second, despite significant overlap between the June work plan and items
monitared at the end of June 2001, see Snell Decl, Exh. B, the District made disappointing
progress. See June RCAP Report Card and Follow-Up Moritering Status Synopsis. Finally,
the Digtrict continued iis panem of failing 1o follow through on RCAP items even afer
specific maner is brought w its anention. At the May 31, 200] aearing, for example, the
Superintendent represented that various items were being worked on andor would be dare
by the end of June or July. In a number of these cazes the irems are still not done = [+ short,
while a more complete correlation berween the work plans and the RCAP monitoring
schedule could have somewhat improved Ravenswood's abvsmal report card results for May

through July, the Cowrt is not persuaded that the Disiict would have shown dramatic

Y For example, at the May 31, 2001 hzaring, the Court Monitor inquired about RCAP
item 2,D.2. which requires an assessment of the program providing early identfication for
young children with disabilities, May 31,2001 Tr, 2140 Tle July/August 2000 Report card
showed that this assessment had not been done. Nor had it bean done when the Monitor re-
monitgred this item in December 2000, February 2001, and Aprit 2001 f4. at 41, The
Superintendenr responded that there is a commines assignad to this task that has been
mieeting diligenily and that the assessment should be completed by June 30, 2001, . Yer, as
of the latest, August 2001 Meniter's RCAP Report Card (covering the period through August
31, 2001 and 1ssued September 20, 2001}, nothing had been provided to the Monitor,

The Court Monitor also inquired about RCAP 2.V, 1 which requires the District to
develop 4 plan to wrain child development center (“CDCY) personnel in practices which assist
them in educating stadents with disabilities. This item was monitored in September 2000,
January 2041 and April 2001 ard no 5"3" had been produced. /¢, at 50. .d.&nin the
Superintendent stated on May 31, 2001 that a committee was working on that lan ard had
submined or was planning o submit semething, fd. On August 31, 2001 the District finally
submitted 2 document setting forth five training dates for child development staft, Ths
document failed, however, to provide for a mentonng component 1o the training, which is
required by the RCAP and is 4 critical aspect of such training. See Modifisd RCAP 2.7 )
{requiring development and implementanion of “menrered raming of CDIC personnel”)
(emphasis added), .

Other similar examples abound. With resgect to RCAP item 3.L.3. the Supermtendant
stated she would check with ker stafT to Lr{‘ﬂnd find out why 1t hadn't been done and noted ic
would be re-monitored on July 31, 2001, ‘May 31, 200] Tr.at62. Yet, as of the laest,
Autgust 2001 Monitor’s RCAP Report Card {Covering the period through August 31, 2001
and, issued September 20, 2001), this item was still ron-compliant. With respect to RCAP
item 3.Q.1, the Superintendent testified that this was a plan “that we ars workin gon. " ld at
31. While the District has finally hired 2 consuliant 1o gveop the plan, as of the latest,
Angust 2001 Monitor's RCAP Keport Card, {covering the period through August 31, 200]
and issued September 20, 2001}, the plan itself still has yet 10 be developed.
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improvement even had tae corrsletion been perfect, Nor, of courss. doss this issue detrace
from the more fundamental point that Ravenswood has fiilsd ta demonstrate that it has taken
all reascnabie steps within s power to comply with the RCAP aver tha life of decres.

The District also emphasizes that since 1996, it has had to respond to two grand jury
Investigations and time consuming Public Records Aci requests. In addition, the
Supsrintendent was charged with, and then tried and acquired of varions felaony counts.
While these events no doubt drained énergy and resaurces, they do not outwe igh the
compelling evidence thar the District has failed to take all reasonahble steps within its power
10 comply with the RCAP. .

= inzlly, the District suggests that its lack of further proeress under the RCAP should
be excused because the RCAP 15 overly ambitious and oneraus...The timelines under which
the Disirict was required to accomplish the 260 corrective astions, twenty-two meanths from
the date the Consant Decree was signed, amounted to an ¢xpectation that the Dismict would
vemnplete gach rask within less than two gays.” Ravenswood’s Resp, to OSC at 7. Asan
initizl matter, the Court notes that the RCAP ciearly contemplates that the District wil’
pursue i variety of ECAP activitizs m differant areas simultaneously pursuant to the carefully
plannec sequence provided for in the RCAP. Thus, the suggestion that the District has only
two days 10 complete each getivity seriously misreads the intent of the RCAP, Second, whils

the RCAP is no doubt ambirious -- as befits the serio ug nature of the problems at hand-—

Ravenswood agreed 1o the timelines contained in both the original RCAP apd in the modifiad
RCAP. Ofcourse, were the District at all close to meetng 15 RCAP obligations, its charge

of undue burden might have more force. The District is so far off the mark, howevar, that its

complaiut rings hollow,
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01 REMEDY FOR CONTEMPT

As (3 oft stated, ""courts have inhersnt power to enferce com piiance with their fawful
arders through eivil comempt.”" Spallons v, United Seares, 483175, 265 s 276, 110 5,Ct, 625,
632 (1990} (cxtation omitted).™ In so doing, courts may draw upon their “broad egquitable
powers,” Srone, 865 F.2d at 361, 50 as to adequately address the task ar hand. Spallane, 433
U.5. at274. Arthe same time, federal courts must be mindful of the ““inrerests of stire and
local autherities in managing their own affairs,” Jd. (citation omined). As such, they must
ENSICige restraint, using “the ‘least possible power adequare 1o the end proposad. ™ 74 a 280
(ciration omunted); Srone. 958 F.2d at 861; see also Missouri v Jenkine 435 U5, 33, 51
{1990} ( before mwruding on local authoriey, district court must assure itacl_r"mzt no leszer
alternatives are adequate to the task.), Where, a5 here, cq:rn,'tg_:_mp: sanctions are invokead 1o
coerce ooedience, the Count must also consider “the character and magnitude af the harm
threatened by continued contumacy, and the probable effeciiveness of any suggested sanction
In brirging about the result desired.” United Mine Workers of Am. v. United States, 330 118
238, 304, 67 5.Ct. 677, 701 (1947},

In this case, plaintitts and the CDE ask the Court to tempararily transfer the lezal
powers, duties. and responsibilities of the Ravenswood Board of Trustees and Superintendent
10 the 3tate Superintendent of Public Instruction (*SPI™). They contemplate that the SPI
would then appoint an administrator to act as a receiver for the District. The administretor
would oversee the implemeniation of the RCAP and operations of the District until such time
as the RCAP is fully implemented.

' A consent decres s enforceable as a judicial decrze and “1s subiect to the rules
generally applicable to other judgments and decrees.'” Labor/Cmey Strateey Crr v Los _
Angeles Metrp, Trarsp, Auth Mo, 99-56381, 2001 U.S. App. LEXYS 19410, at* .3 (%h Cir.
Auag 3., 2000y,  F.3d (citing Rufo v. famares of Sufolk County Jail, 502 U.S. 367,
378(1692), indeed, a federal coun's power to enforge a consent decree 15 no less than the

ower 1o enforce any other judgment. Sronz v. San Francisco, 968 F.2d 850, 861 1.20 (91h
ir, 1932) {"The respect due the federal judgment is not lessened because the judament was
entered by consant™],
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As the case law makes clear, the fact that local officals zre “elected . . canno: put
[them] beyond the reach of the law.” Morgan v. McDonorigh. 540 F.24 527, 514 (it Cir.
1975). Thus, courts are empowerad o appoint receivers to take aver state or local
mstitutions, including lecal schoois, if necessary o enforce a court ardar. /4 at £33
(appointing receiver for Boston High School): Divon v, Barry, 967 F.Supp. 335(D.DC.
L957) (appointing receiver for Commission oa Mengml Health Services), Newnran v.
Algoama, 466 F.Supp. 628, 635-35 (M. Ala. 1979 { appoming receiver for Alabamra St
Prisons); Turner v. Gooliby, 233 F.Sup p. 724, 730 (S.D. Ga. 19661 State superintendent
appointed receiver for Taliaferro Counry school system): Gary IF, v, Louisiana, 1990 WL
17537 (E.D. La, Feb, 16, | 990) {appointing receiver to overses state childrens' services
agencies); The Judge Roienberg Educ. Cnrr., fnc. v, Comm r of the Dep't of Mental
Retardarion, 677 N.E.2d 127, 424 Mass 430 {1597) (a ppu-ir:;'ing receiver of state Deperiment
of Mental Retardation); see gemerally Stone, 968 F.2d at 861 (“when tha least inmrusivs
measures fail 1o rectify the problems, mare intrusive measures are justifiabla™), :

As plainiiffs and CDE acknowledge, hawever, ordering a state tekeover of a losal
school district is an “exiraordinary remedy™ to be invoked only “when the ficts indicate that
all ther remedies will fail.” CDE Resp. to O5C at 2, In Morgan, 340 F 24 527, for example,
the Court observed that “direct judicial intervention in the operation of a school system is not
o be welecomad, and it should not be continued ionger than necessary. Butif in
extraordinary circumstances it is the only reasonable altemative to noncompliance with a
court(] [remedy], it may, with aporopriate restraint, be ardered.” f4. a1 333: see also id
("@hen the usyal remedies are inadequare, & court of equity 15 justified . . . in tuming to less
commaon ones, such as a receivership, © get the job done™); Newman, 456 F Supp. at 635
(*"The extraordinary circumstances of this case diciate that the only alternative to non-
compliznce with the Court’s orders is the appointment of a receiver for the Alabama
prisons.™); Draceo v, Lackner, 462 F.Supp. 436, 436 (N.D. Cal, L9T8) (receivership (s

“remedy of last resort’™),
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Plaintifls and CDIE vigorously assert thar the time for deference to local officials in
Ravenswood has passed and that further aneripts to implement the RCAP under the ~uent
administration will ba funilz, leaving recervership as the Court's only viable option. This
may well be true. -Education expans and consuitants familiar with the case have concluded
as much. See Aug. 9, 2001 Rostensr Decl, § 28 {“In the absénce of sweeping changes at the
tep administration. I cannot envision the suceessful implementation of the changes the
Disiric: must make in order to comply with the IDEA"); Avg. 9, 2001 Coulier Decl. 721
(expressing opinion that unless the current top administration 13 replaced, no effective change
will take place in Ravenswood's sapacity and abilitv to provide FAPE ‘o children wita
disabilitiesy; Aug. 13, 2001 Pittmzn Deel. 19 £, 10 {same), .

The Court is also deeply cognizant that the tnjuries flicted on the snudents by the
District’s failure to provide adequate specizl education services are often irreparable. As Dr,
Coulter observed, “many chiidren had already suffered from the loss of educational
Upporiunity at critical times in their lives. Those losses will be difficult to ravars.:e.” Aug, 13,
2001 Coulter Dzcl. 712, See alvo July 22, 1997 Ragsdale Decl, ¥ 53 {“[O]ne w two vears of
lack ol proper services may cause irreversible injury to the students’ develonment™),

The Court also notes that many of the children served by Ravenswood are low-income. and
come Jom racial minority groups with limited English proficiency who already face kigher
dropout rates and lower employment rates. For those students who face the addimonal
challenge of a disability, the risk of injury from lack of special education services is even
more grave, Heurnann Decl, 9 11,

Ravenswood contends. however, that the Court is obliged to give it one more
opportumity to demuonstrate that itis capable of effectively implementing the RCAP, It
assens that it now stands ready and able w lackle the RCAF with repewed determination and
additionz] resources, and that it is “poised to make substantial progress.” Ravenswood Reply
at6. It points out that the Board of Trustees has become substantially more involved in the

RCAP in the past few weeks and has appointed a subcommiticr of two members whao will
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shgagein active oversight of the RCAP implementation process, including ensurin 2 that
contracts are prompily approved and funding requesis given top prioritv. It further represents
that it has formed an alliance with members of the University of San Francisco's Fducation
Deparment who will assist the District with team building, and development of oversighr

technigues. Snefl Decl, Exh. O (Decl. of Dr. Patricia Mitchell), The District has also

wbrainzd assurances fror the San Mateo Couaty Superinterdent that it wil] assist
Ravenswood in implementation of the RCAP.  Also newly on board is Dr. Pamels Downing-
Hosten, who is expected to serve as the Assisiant Superintesdent for Special Education, and
whom CDE has praised as “quite capable.” July 26, 2001 T= at 77, Other important mid-
level positions have also recently been filled including IEP coordinator, Student Study Team
(“$5T") facilitator and Data Manager, Ravenswood partic yllg_r[yl graphasizes, however, that it
has retained an ourside consultant, Dr, Michasl Norman wha will spend &0 days during the
period Seprember 1, 2001 - March 31, 2002* 1o provide “technical assistance and support,”
Aug. 22, 2001 Tr.at8; Ravenswood's Aug. 31, 2001 Submission, Exh. A

Although Dr. Norman's contract provides no specifics, Ravenswood states that Dr,
Norman {5 expected to: (1) provice a comprehensive needs issessment ibv Ccmober 13,
2001), (2} develop a conceprual framework and development plan for a commoniy accepted
set of data and related database for use by all the parties, (3} design a school-based
comnpliznce monitoring system, () design a monitoring, quelity assurarce and control
system, and student performance measurement system, {5} audit the diswrict’s ability to
implemeznt school-based and District-based plans, (6) provide menthly reports on
implernentation of compliance systems. and {7) work cooperatively with the Board,

Superintendent, and Assistant Superintendent for Special Educanon, building-based

leadership, the Monitor, and the parties 1o identify priorities and student-basad outcomes io

I

" The contract alse allows Dr. Norman, upon consulation with the Board, 10 identify |

and use associates of The Study Group, Inc. for panicular assignments for up to §0 additicnal
V5.

Iad
d
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1 I be addressed, monitored and refined. Revenswood's Augz, 31, 2001 submission at 3-4. Inall

respects, Dr, Norman will report to the Board and Superintendent, /4, at 5,
The Court remaing skepucal that Ravenswood will ke abie 1o efficiently and
eifectively purge its comempr even with the assistance of Dr. Norman ang the Study Group.

If the fundamental problem lies with the District's top leadership, then the hiring of 2 pan-

time censultant wha repors 1o the Board and Supermiendent and has himited authorin will
not ultimately succeed. The specific tasks outlined for Dr. Norman alsa raise questions as to
the District’s approach. For example, while it is understandable that Dr. Morman would want
to undertake some initial evaluation of the Distnct’s hendling of RCAP implementation,

undertaking & “comprehensive needs assessment” appears ineffizient given that the recent

compliznce. Itis also unclear why Dir, Norman nesds 1o dev élup a8 separate school-based

11 I Verification Review, and Monitor's monthly reports, already detadl the current state of RCAP

compliance sysiem or a separate monitoring svstem since these are arese already covered by
the RCAP, Finally, the gbove {tems are not linked 10 specific RCAP items and this ft is

difficult 1o evaluate the extent of RCAP implementation that the District expects to achieve

pursuant 1o his contact.

Wotwithstanding these concerns, the Court very reluctantly concludes that i is
constrained under case precedeant 10 give Ravenswood one final oppormnity to demonsirate
that it is capable of effeciively implementing the RCAP in 2 prompt and efficient manner,
Neither plaintiffs no: the CDE can provide the Court with any authonty in which a
recervership of a school district was impoesed at this juncwre of the court proceedings.

Rather, the authorirty relied upon concems singations in which the Count took the last rason

step of a receivership enly afier the district or entity had been afforded further opporiinities.
Particularly, where as here, the District is actively, albeit belatedly, asserting it5 intent 1o
cooperate with the Court's order, has expressed new found enthustasm, and has taken some
concrete, albeit questicnably sufficient, steps 10 improve its chances of success, the proper

exercise of discretion requires that the Court provide the District with one last o pportunity 1o
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purge its contempt before the Court resons 10 the most intrusive and extraordinary remedy
within its power,

In reaching this conclusion, the Court has also taken into consideration that neither
CDE nor plaintiffs have yet presented the Court with more -han the abstract notion ofa
receivership. No specific adrministrator{s) have been proposed who can be evaluated: nor has
any such admimstrator cutlined anv approach feor bringinz the Distriet into compliance on an
efficiert timetable. See e.g Dixon, 967 F.Supp. at 550-31 (in weighing whether receivership
is justified, court should consider whether 2 recetver would provids effective and prompt
refief).

This is not to say that this Court 15 requirad to stand passivelyv by for an uadue time
while students continue 10 be depnived of entical services and suffer possible imeparable
infury. While some courts may have waited inexplicably long periods of rime before
appointing a receiver, see e.g. Cary, 1990 WL 173337, at *28 {receiver appointed after 15
years of failed remedies), as plainufis observe, the mistakes of those cases, and the anendant
loss of vears of critical services, nzed not, and shall not, be repeated nere. As discussed in
section [ above, this Court has already exhausted a2 number of lesser remedies and
intermediate steps. These include several explicit wamings to Ravenswood, the extension of
deadlines in the modified RCAP, the imtiation of monthly court meetings in December 2004,
the intensive technical assistance and support provided by the CDE, and the three-manth
continuation of the hearing on plaintiffs” contzmpt motion. combined with menthly progress
hearings in court. It should be clear then, that this is not a situation in which the Court is just
beginning 10 exhaust lesser remedies, Rather, this is a case in which a number of lesser steps
have already Deen tned and exhausted without success. While, as discussed above, the Court
concludes that it iz compellec to offer the Dhisirict one more opportunity to demonstrate that it

has the ability and commimment 1o effectivaly and fficiently implement the RCAP before
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uming to receivership --given the history of this case, it is ustifiably just that -~ one sy
appﬂr.‘u.r:ir:.',:'i

Accordingly, and in lighe of the above, the Court has dztemmined rhat it will proceed as
follows, The contract berween Dr. Worman and the District bagan on Seprember |, 2001 and
concludes on March 31, 2002, a period of 7 months. This i3 more than ample time within
which 1o judge whether Ravenswood's professed renewed commiment and enhanced ability
will in fact ranslzte into the effective and efficient implementation of the RCAP. In

particular, the Court will assess whether Ravenswood has accomplistied the following:

(1) Bengd from now through December 31, 200]
(2} Whether Ravenswood has completad dcvtl::pmen_t__pf_al_l plans, policies,
procedures and methods of supervision mandated by t'he RCAP in a manner
fully compliznt with RCAP requirements by the goveriing re-monitoring date
or December 31, 2001, whichever i3 eariierr. Completion of the above shﬁuld
ensure that all plans, procedures, and policies necessary to implement the
RCAP are in place, and compliant with RCAP requirements, by the end of the

V.

** The Court notes that, whilz it does not now rule en the efficacy of other potential
“*partial receivership”- type remedies at this time, the panties have indicated that they would
likely be¢ o0 impracticable as to be futile. For example, the uncontroveried evidence before
the Couwrt demonstrates that the provision of regular and special education services are so
closelv intertwined that it is essentially im pnss?ble_. 10 effectively appoint an administwator to
oversee one element and not the other. See Halvorsen Decl, 9 7; Heumann Decl. % 9 [2-13;
Aug. 2 200] Rostetter Decl, § 22; Aug. 9, 20071 Coulter Decl % 24; Parker Decl. 9 4,
attached to CIDE"s Resp. to OSC; Aug, 13, 2001 Gee Decl. 97 18, 21. Ravenswood appears
10 be in agreement with this point as well. See Ravenswood's August 31, 2001 Submission at
9Tt is aqually important that . . . [any system) recognize that special education is 2 subset
of the general education system . . . Any tempiation 10 Creals a separate managemeni 5ysiem
for special education must be avoided”); Knizht, July 26, 2001 Tr. at 65 (“If you are going o
improve the quality of special education you must start wita regular
education. ). Accordingly, creating a “pamial receivership” or “co-superintendam” thai is
just responsible for special education does not appear to be a viable approach and would
insteac resull in paralle] administrative structures that would likely create more problems
than they solve.
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(b Whether the District has complied with all “next steps”specified by the
Monitor in his monthly reports by the specified re-monitoring dates.”™ As such,
the District must comply with zll re-monitoring dates that currently fall, or will

fall, within this period of ume.

(2} Petiod from Januarv 1, 2003 trouzh March 31, 2002
(&} Whether Ravenswood has satnsfied a selected set of “ouwtcomes™ for
Ravenswood students by March 31. 2002, By “outcome” the Court 15 referring
to both the “Expected Results” and “Standard for Assessing Effective
Completien™ columns provided for each corrective activity iderified in the
RCAP. This will engble the Court to judge whether Ravenswood 15 able to
move beyond the development of policies, plans, E.l?d: procedures, and

eftectuvely and efficienty implement the core elements of the RCAF.

The selected ser of outcomes (and any appropriate interim re-monitoring dates
berween January 1, 2002, and March 31, 2002, for obtaining such outcomes) should
be consistent with what a functioning and competert school district, teking all
reasonable steps within its power, should be expected to achieve. They shall

be determined through the following process:

(i) The District shall file and serve by hand cr fax a proposed
specific set of outcomes (with suggesied re-monitoring daies of
January 31, 2002, February 28, 2002, or March 31, 2002) by no

later than 14 calendar days from the date of this Order.

= “Mext sreps” are typically incrementel steps designed to assist the District in
achieving commpliance with a particular RCAP requirement.
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(ii) The plaintiffs and CDE shall then, within 10 calendar davs of
service of the Distnct’s proposal, file a response indicating either
agreement with the proposal or offering an altemative speeific

proposal,

(111} The Court Monitor shall thereafter promptly meerwith Dr. Norman

and Dr. Downing-Hosten w jointly develop, by no later than November

15, 2001, a szlectad set of outcomes. In the event that no agreement can

be reached the Court will determine the selected ser of outcomes.
(b} Whether the Disrict has complied with.all “next steps’.specified by the Mounitor in
his monthly repons by the specifiad re-monitoring :ﬁfts. As such, the District
must comply with all re-menitoring dates that curremtly fall, or will fall, within this

period of time,

The Monitor shall continue to file mouthly reports that docurnent Ravenswood's
progress consistent with the above, The CDE shall contmue 10 meet weekly with
Ravenswood to offer techoical assistance and support as peeded, The CDE shall file monthly
reports identifying the technical assistance and suppon offered 10 Ravenswood during the
previous calendar meath. The reports shall also indicate whetlier such technical assisiunce or
support was acraally provided, and if not, the reason therefore,

Ower these next critical months, the Count will also clusely evaluate Ravenswood's
atitude wward the remedial process, and its level of coopesation with the Court Monitor.
Both factors must weigh considerably in any derermination whether the District can
confidently be expected to effectively and efficiently implement the RCAP. And while the

Diswict’s pronouncements of a changed attitude are welcome, 1t is forewarned that gencral
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expressions of good intentions rapidly lose credibility and force if they are not reinforced, or
worse yef, are underminegd by inconsistent messages or actions oy enther the Board of
Trustees, the Superintendent, school principals. or other Districr administratars.

The Court retains under submission the issue of any further appropriate remedies for
Ravenswood's contempt, including the propriery of 2 receivership. [t wall notify the parties

of further hearings on this issue as its gets closer to March 2002.5

IT IS SO ORDERED. 2l (

patep_! Y4/ 1 g
/ TON E. HENDERSON
UNITED STATES DISTRICT JUDGE

..:ﬁ ™

~ In addition to receivership, plaintiffs requested two additional remedies, bott: of
which are denied. First, plaintiffs ureed the Court to order COE to conduct 2 fiscal audit of
Ravenswocd. Plaintiffs ]EL]E ‘¢ failed, however, 10 demonstrate why such an audit is necassary
Lo coerce compliance with the RCAP. Moreover, the San Matee Counry Superintendent of
schools has aiready commenced an inquiry into the financial mana gement of the Districs,
Plaintiffs also request that plaintiffs (or their designee) be afforded wide-rangm% access o
District dawabases, files, classrooms, etc. Again, plaintiffs fail to demonstrate w ¥ such an
order is necmmi to achieve compliance with the RCAP-- particularly given that'a Court
Monitor already has firl] access to these items and is en gaging in comprehensive moniwring
of the Dhstrict’s RCAP-related actions.
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