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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
 
 

MICHAEL R. FUQUA, 
Plaintiff—Appellant, 

 
v. 
 

CHARLES L. RYAN, et al., 
Defendants—Appellees. 

 
 
 

APPELLANT’S REPLY BRIEF 
 
 
 

INTRODUCTION 

The Prison Litigation Reform Act requires inmates to exhaust 

their administrative remedies before bringing suit, but only those 

remedies that are available. At issue here is the interaction of parallel 

remedies in Arizona—the DO 802 grievance process and DO 803 

disciplinary appeal process—which cannot be used concurrently in the 

limited circumstances of this case. Because Michael Fuqua’s prison 

disciplined him for exercising his religious beliefs, he exhausted the 

only remedy available to protect his rights: DO 803. 
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 2 

Specifically, the administrative remedies in Arizona provide that 

once an inmate faces discipline subject to DO 803, he is foreclosed from 

raising the matter through a DO 802 grievance: “The Inmate Grievance 

Procedure does not serve as a duplicate appeal process or substitute 

appeal process for . . . [the] Disciplinary Hearing Process outlined in 

Department Order #803.” DO 802.01, 1.3, 1.3.1. 

This Court should therefore reverse and remand for trial for either 

of two reasons. First, Mr. Fuqua satisfied the PLRA by completing the 

DO 803 disciplinary appeal because he was precluded from the DO 802 

grievance process by its text. Defendants argue Mr. Fuqua could have 

grieved once disciplined, but DO 802 plainly kicks him to the DO 803 

process in that event. Or second, a DO 802 grievance was unavailable to 

Mr. Fuqua under Ross v. Blake, 136 S.Ct. 1850 (2016), because that 

option is too opaque to use in the rare circumstances of this case—i.e., 

when an inmate faces DO 803 discipline on an otherwise-grievable 

matter. Defendants focus on DO 802’s supposed clarity in the abstract, 

but fail to consider the operative question of how its interaction with 

DO 803 makes the administrative scheme too opaque to use here. 
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In the alternative, this Court should reverse and remand for the 

district court to apply the Supreme Court’s intervening decision in Ross.  

ARGUMENT 

I. THE DISCIPLINARY APPEAL WAS THE ONLY REMEDY 
AVAILABLE TO MR. FUQUA TO ADDRESS HIS CLAIMS. 

A. Because DO 802 precludes inmates from grieving a 
matter involving discipline, the DO 803 disciplinary 
appeal exhausted available remedies under the PLRA. 

The PLRA requires an inmate to exhaust administrative remedies 

before bringing suit in federal court. 42 U.S.C. § 1997e(a). The 

exhaustion rule, which is meant to streamline the protection of inmate 

civil rights, allows prisons a “fair opportunity to correct their own 

errors” and, in turn, “improve[s] the quality of prisoner suits.” 

Woodford v. Ngo, 548 U.S. 81, 94 (2006) (internal quotation marks 

omitted). But the PLRA does not insist inmates pursue every 

conceivable remedy; rather, it requires exhaustion of only such 

remedies “as are available.” 42 U.S.C. § 1997e(a). Remedies that may be 

on the books but are too “opaque” to be capable of actual use, for 

example, need not be pursued. Ross, 136 S.Ct. at 1859. 
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The Arizona Department of Corrections (ADOC) provides two 

pertinent administrative remedies, DO 802 and DO 803. The latter, DO 

803, is called the “Inmate Disciplinary Procedure” and, true to its name, 

is triggered where an inmate’s act or omission results in discipline. See 

generally DO 803. The former, DO 802, is called the “Inmate Grievance 

Procedure” and is followed where an inmate complains of mistreatment 

or various prison conditions, but only where the situation falls outside 

an already designated complaint process—including, notably, the DO 

803 “Inmate Discipline Procedure.” DO 802.01, 1.3, 1.4 (underline in 

original).  

Indeed, DO 802 makes clear by its terms that its grievance 

process is neither a “duplicate” nor “substitute” for a disciplinary appeal 

under DO 803. DO 802.01, 1.3, 1.3.1. To the contrary, DO 802 forbids an 

inmate from bringing a grievance where a disciplinary appeal would lie 

unless the “primary issue is outside the scope” of that latter process. 

DO 802.01, 1.4. 
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B. Mr. Fuqua exhausted a disciplinary appeal, the sole 
remedy available for his mistreatment, and one that 
could and did address his religious claims. 

1. Mr. Fuqua’s religious claims fell squarely within 
DO 803’s disciplinary appeal process. 

Again, inmates who “attempt to file grievances” that are within 

the disciplinary appeal mechanism of DO 803 are “instructed to follow 

the [latter] process.” DO 802.01, 1.4. Because Mr. Fuqua’s insistence on 

his right to abstain from work to observe a High Sabbath was both the 

sole cause and defense for his treatment, it fell squarely in DO 803.   

Mr. Fuqua’s objection to working a religious holiday and resulting 

treatment for refusing a work assignment that day were central to his 

DO 803 disciplinary appeal. In fact, Mr. Fuqua’s only reason for 

refusing to work was his High Sabbath. (See 2 ER-48-49, 73-75, 77-79.) 

And Mr. Fuqua made this objection clear at every step—from when he 

reported to the kitchen, to his discipline for not working, and through 

the appeal.  

Defendants argue the disciplinary appeal “did not and could not 

encompass [Mr. Fuqua’s] religious exercise claims” because the DO 803 

regulation lists three factors to consider: (1) due process; (2) adequate 

proof; and (3) the assessment of penalties. Answering Brief, p. 21. But 
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the relevant text merely provides the Deputy Warden “shall consider” 

these three factors. DO 803.09, 1.2.4 (emphasis added). At no point does 

it state only these factors are considered. See DO 803.09, 1.2.4, 1.2.5. 

A complete reading of DO 803 confirms that listed considerations 

are not exclusive. See Roberts v. Sea-Land Services, Inc., 566 U.S. 93, 

101 (2012) (“Statutory language, however, cannot be construed in a 

vacuum. It is a fundamental canon of statutory construction that the 

words of a statute must be read in their context.”) (internal quotation 

marks omitted). Provisions in DO 803.09, for example, support that the 

regulation contemplates the consideration of other factors.  

DO 803.09, 1.1 says the Deputy Warden’s review of the 

disciplinary hearing “shall include, but is not limited to” the 

enumerated considerations. DO 803.09, 1.1 (emphasis added). Likewise, 

because an inmate has only five calendar days to file First and Second 

Level Appeals, the Deputy Warden and Director must necessarily 

possess the power to review the timeliness of an appeal. DO 803.09, 

1.2.4, 1.2.5.  

 In any event, Mr. Fuqua’s religious claims were in fact considered 

(and rejected) as part of the adequacy-of-proof inquiry—i.e., the second 
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enumerated factor above. The Deputy Warden, for example, upheld the 

Disciplinary Officer’s findings in a Decision of Appeal as follows: 

On 09/24/14, you received discipline after you refused to 
work your job assignment in the Kitchen. You claim you 
submitted your appeal and did not receive a response in the 
allotted time however this response is well within the 
timeframes due to a Postponement of Timeframes Memo 
that was properly submitted. You further claim you did not 
work due to observing a religious holiday however this is not 
a holiday observed by the Department of Corrections 
according to the Chaplian’s [sic] Office. 
 

(2 ER-74.) And because the Warden thereafter addressed due process 

and penalties, see id., the just-quoted “religious holiday” paragraph is 

either an adequacy-of-proof or unenumerated analysis of Mr. Fuqua’s 

faith-based need to abstain from work that day. Either way, the claim 

was addressed. 

Contrary to the district court’s understanding that this inquiry 

only “addressed whether there was sufficient evidence to support [Mr. 

Fuqua’s] disciplinary conviction, not whether [Mr. Fuqua’s] religious 

rights were violated,” the appeal could have, and did, address religious 

rights. (1 ER-13; see also 2 ER-74 (Deputy Warden’s Decision of Appeal 

quoted above); 2 ER-71, 73 (Director’s affirmance, which indicates his 

consideration of Mr. Fuqua’s religious-rights “narrative”).) In sum, Mr. 
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Fuqua’s punishment and religious claims were not, and could not be, 

bifurcated.  

2. The disciplinary appeal offered Mr. Fuqua the 
promise of redress for his religious claims. 

As for relief, even defendants admit to “some overlap” between 

what Mr. Fuqua seeks in this lawsuit and the disciplinary appeal. 

Answering Brief, pp. 24-25. The discipline exhibited on Mr. Fuqua 

manifested a failure to recognize his religious beliefs, and not simply 

the refusal of a work assignment in the abstract. In fact, the district 

court noted that one of the correctional officers involved stated there 

was no issue with Mr. Fuqua’s employment “except [his] refusal to work 

on [his] Sabbaths.” (1 ER-18.) Consequently, had the discipline been 

dismissed, Mr. Fuqua’s religious rights would necessarily have been 

vindicated as well. 

In his complaint, Mr. Fuqua alleges he was subjected to 

disciplinary punishment and convicted of a felony for exercising his 

religious beliefs. (2 ER-140-41.) And throughout his administrative 

appeal, Mr. Fuqua raised, and prison officials considered, his religious 

claims—indeed, they even consulted the Chaplain. (See 2 ER-71-75.) 

Because Mr. Fuqua’s religious claims were addressed and redressable 

  Case: 16-15597, 06/14/2017, ID: 10472935, DktEntry: 30, Page 13 of 34



 9 

through the disciplinary appeal, DO 803 was the appropriate vehicle for 

his claims. 

3.  The prison thwarted Mr. Fuqua’s ability to 
pursue a grievance when it denied his rights. 

When Mr. Fuqua abstained from work to observe a High Sabbath 

on September 24, 2014, he was immediately disciplined and placed on 

report for “Aggravated Refusal of an Assignment.” (2 ER-76); DO 803, 

Attach. A at 3 (ADD-56.) Mr. Fuqua’s challenge to mistreatment for his 

religious beliefs was therefore always within the scope of DO 803’s 

disciplinary appeal process. See DO 802.01, 1.3.1; DO 803, Attach. A at 

3 (ADD-56.) Defendants suggest Mr. Fuqua could have submitted a DO 

802 grievance about the misconduct on which his claims were based. 

See Answering Br., p. 26. But by the time his rights were violated he no 

longer had access to DO 802. See DO 802.01, 1.3.1.  

Defendants highlight that Mr. Fuqua did not receive notice for a 

hearing on the disciplinary charge until eight days after his refusal to 

work. Answering Br., p. 27. But delivery of a hearing notice is not the 

pivotal moment. Rather, the text of DO 802 demonstrates that Mr. 

Fuqua was precluded from that grievance procedure at the start, i.e., on 

September 24. On that date, he was “Formal[ly]” on report, as noted in 
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the Inmate Disciplinary Report, a DO 803 form. (2 ER-77 (“Statement of 

Violation”).)  

Had Mr. Fuqua tried to grieve the matter at any time on or after 

September 24—when the disciplinary report was made (2 ER-77)—

DO 802 would have booted him to the disciplinary process: “The Inmate 

Grievance Procedure does not serve as a duplicate appeal process or 

substitute appeal process for the following, which have independent 

appeal processes:  . . . [the DO 803] Disciplinary Hearing Process.” 

DO 802.01, 1.3, 1.3.1. Contrary to defendants’ assertions, DO 802 was 

no longer available at the “critical time.” Answering Br., p. 27-28.  

4.  The prison considered (and rejected) Mr. Fuqua’s 
claims throughout the disciplinary appeal. 

The district court found that Mr. Fuqua’s disciplinary appeal 

failed to satisfy the PLRA because, in its view, it did not address 

“whether [Mr. Fuqua’s] religious rights were violated.” (1 ER-13.) The 

court is mistaken. Rather, prison officials considered and rejected Mr. 

Fuqua’s religious claims repeatedly in the process, and never indicated 

that DO 803 was an inappropriate vehicle to address them. (See 2 ER-

71-75.) 
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Defendants claim Mr. Fuqua’s religious claims were considered 

and rejected “solely” on the enumerated factors under DO 803.09. 

Answering Br., p. 22. In support, they cite a Result of Disciplinary 

Hearing form. Answering Brief, p. 21 (citing 2 ER-76.) But this form 

simply provides checkboxes for the Hearing Officer to indicate the 

evidence considered and penalty. (2 ER-76.) At no point does the form 

lay out the scope of the disciplinary appeal process or foreclose other 

factors from consideration. 

And from there, the Deputy Warden and Director plainly 

addressed Mr. Fuqua’s religious claims. Once the Hearing Officer made 

a finding, Mr. Fuqua’s “Appeal of Disciplinary Charge”—with his 

religious claims—was sent to the Deputy Warden. (2 ER-74-75); 

DO 803.09, 1.2.4. And in the Warden’s Decision of Appeal, he noted Mr. 

Fuqua said he would not work “due to observing a religious holiday” but 

found that this holiday is not “observed by the Department of 

Corrections.” (2 ER-74.) In other words, the Warden reviewed the 

conflict between Mr. Fuqua’s work duties and faith on which his 

religious claims are based, insisting on the former.  
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Likewise, in the second-level appeal the Director addressed and 

rejected Mr. Fuqua’s religious claims—albeit in a more cursory fashion. 

In response to Mr. Fuqua’s appeal, the Director rejected the issues 

raised in his “narrative;” and it was in that “narrative” that Mr. Fuqua 

had made clear his claim to abstain from work on a religious holiday 

based on his “right to freedom to exercise his religion.” (2 ER-71, 73.) 

Defendants assert Mr. Fuqua “was familiar with and knew how to 

utilize the remedies established under D.O. 802,” and thus should have 

known remedies for his religious claims were not available under 

DO 803. Answering Br., p. 26. But the Deputy Warden and Director 

assess these appeals far more frequently, understand the contours of 

their own policies, and yet still addressed the substance of Mr. Fuqua’s 

religious claims. If DO 803 was truly not the appropriate vehicle for Mr. 

Fuqua’s religious claims, the Director or Deputy Warden never said so.  

Finally, defendants mischaracterize Mr. Fuqua’s argument that 

he exhausted under DO 803 as one of constructive exhaustion, an 

approach rejected in Panaro v. City of N. Las Vegas, 432 F.3d 949 (9th 

Cir. 2005). See Answering Br., p. 25. But Mr. Fuqua did not 
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constructively exhaust his remedies; he actually exhausted them. 

Panaro is inapposite.  

In any event, the court in Panaro considered whether an inmate 

could exhaust administrative remedies under the PLRA by 

participating only in an internal-affairs investigation—as opposed to an 

appeal for the underlying mistreatment. 432 F.3d at 950-53. Unlike the 

present case, therefore, the question in Panaro is limited to whether 

participating in an internal-affairs investigation constitutes 

constructive exhaustion of administrative remedies. Id. at 953. And 

again, Mr. Panaro initiated no administrative-remedies process, while 

Mr. Fuqua completed the entire disciplinary appeal process under 

DO 803. (2 ER-71.)  

II. THE OPTION OF A SEPARATE GRIEVANCE PROCESS 
UNDER DO 802 WOULD OTHERWISE HAVE BEEN TOO 
OPAQUE TO MR. FUQUA TO BE AVAILABLE TO HIM. 

A. Defendants’ view requiring simultaneous disciplinary 
appeals and grievances for the same matter makes the 
administrative scheme so opaque as to be unusable.  

The Supreme Court held in Ross that an administrative scheme is 

unavailable under the PLRA when it is “so opaque” that no reasonable 

prisoner would know to use it. 136 S.Ct. at 1859-60. Ross addressed 
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when two schemes conflicted—there, internal investigations and 

grievances. Id. at 1860-61. Similarly, Mr. Fuqua contends that the 

ADOC disciplinary appeal and grievance processes conflict, making a 

grievance unavailable because no reasonable prisoner would know to 

also grieve when discipline is involved. See Appellant’s Suppl. Br. 

pp. 21-26.  

Defendants focus their argument on DO 802, claiming “[n]othing 

about [it] is opaque or confusing.” Answering Br., p. 35. This blinkered 

response misses the point. It is not that Mr. Fuqua did not know which 

scheme to use, or that DO 802 is opaque in the abstract. Compare id. at 

p. 15 with Appellant’s Suppl. Br., p. 24. Instead, the issue here is when 

and how DO 802 and DO 803 interact.  

Mr. Fuqua did know, or should reasonably have been expected to 

know, not to use DO 802 because, unlike in a typical grievance, DO 803 

discipline was involved. See Ross, 136 S.Ct. 1859-60. This is not a 

special-circumstances argument—it’s a textual one: the administrative 

scheme is too opaque to use the DO 802 grievance process when 803 

discipline is involved. Furthermore, the regulations’ practical 

application, as well as exhaustion’s overall purpose demonstrate why. 
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Entire parts of DO 802 and 803 would lead any reasonable 

prisoner to think DO 802 grievances are unavailable to inmates facing 

discipline—not just, as defendants accuse, “one or two sentences” 

parsed out from the regulations. Answering Br., p. 15. Indeed, the full 

text of the DO 802 subsections causes the relevant confusion: 

1.3 The Inmate Grievance Procedure does not serve as a 
duplicate appeal process or substitute appeal process for the 
following, which have independent appeal processes: 

1.3.1 Disciplinary Hearing Process outlined in Department 
Order #803, Inmate Discipline Procedure . . . . 

1.4 Inmates who attempt to file grievances and appeal for 
actions outlined in 1.3 of this section will be instructed to 
follow the appeal process outlined in the specific Department 
Order or written instruction. Appeals to the Central Office 
Appeals Unit on these actions may be considered only if the 
primary issue is outside the scope of the established appeals 
process. 

DO 802.01 (emphases added). Subsection 1.3 tells prisoners a grievance 

cannot duplicate matters where discipline is involved. And 1.4 says if 

inmates try to grieve, they will be redirected to a disciplinary appeal.  

It is also crucial to note what DO 802 does not say. The grievance 

policy “does not, however, state that, in order to be properly exhausted, 

some issues may have to be pursued under more than one 

administrative remedy procedure.” Olmos v. Ryan, 2013 WL 394879 at 
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*15 (D. Ariz. Jan. 31, 2013) (refusing to dismiss a claim as unexhausted 

when an inmate neglected to file a grievance when discipline was 

involved). In other words, when Mr. Fuqua was immediately disciplined 

for refusing to work because of a religious holiday, he could not 

reasonably have thought DO 802 was available.  

Instead, Mr. Fuqua’s only plausible path was the Inmate 

Discipline Procedure under DO 803. And that process is exhaustive: 

“The decision of the Director or designee is final and all administrative 

remedies shall be considered exhausted with the Step Two Appeal. (See 

Attachment D, Inmate Disciplinary Appeals Process.)” DO 803.09, 

1.2.5.5.1 No inmate should reasonably be expected to read the 

regulations contrary to their words. And any contrary suggestion that 

an inmate ignore that text and try to use both processes would make 

the administrative scheme “so opaque that it becomes, practically 

speaking, incapable of use.” Ross, 136 S.Ct. at 1859. 

Arizona’s practice also demonstrates no reasonable prisoner could 

know to use both DO 802 and 803 for the same issue. ADOC’s own form 

                                       
1 The referenced Attachment D does not include any reference to 
DO 802 as an available, let alone necessary, process. (ADD-66.) 
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includes a pre-written, check-the-box option to reject DO 802 grievances 

as improper when discipline is involved. It reads: “Inmates may not use 

the inmate grievance system for Classification, Disciplinary Hearing 

Process . . . . They have their own appeal process.” (2 ER-81.) And at 

least two Arizona prisons have in fact rejected and returned inmate 

grievances unprocessed because they are improper when discipline is 

involved. See Smith v. Ryan, 2016 WL 7338343 at *3 (D. Ariz. Dec. 19, 

2016); Thomas v. Ryan, 2014 WL 11321390 at *2 (D. Ariz. Aug. 13, 

2014).  

Moreover, administrative exhaustion is designed to alert prison 

officials to a problem. Jones v. Bock, 549 U.S. 199, 219 (2007); Reyes v. 

Smith, 810 F.3d 654, 659 (9th Cir. 2016). But when an inmate’s problem 

is addressed in a disciplinary appeal, requiring a futile attempt to also 

grieve serves no purpose, let alone the PLRA’s policy requiring 

exhaustion. From the first write-up of Mr. Fuqua’s discipline, prison 

officials recognized the problem he continues to raise: a religious 

holiday prevented him from complying with an order to work, which 

resulted in his discipline. (See 2 ER-79.) No inmate could reasonably 

suspect they must also grieve in order to serve exhaustion’s purpose. 
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Arizona’s prison grievance and disciplinary appeal regulations, 

their practical application, and the reason the law requires inmates 

exhaust all available administrative remedies belie defendants’ 

assertion that there is “nothing about DO 802 [that] is opaque.” 

Answering Br., p. 16. Instead, each demonstrates why any reasonable 

inmate in the rare circumstance faced here would find the two 

regulations side-by-side too opaque to use both.2 

B. Mr. Fuqua has not waived the opaqueness argument, 
and this Court should address it in his favor. 

1. Mr. Fuqua raised opaqueness, and the district 
court addressed it (albeit without the benefit of 
Ross). 

Courts liberally construe the filings of pro se litigants, especially 

inmates seeking to vindicate civil rights. Blaisdell v. Frappiea, 729 F.3d 

1237, 1241 (9th Cir. 2013). Courts similarly “avoid applying summary 

judgment rules strictly” to dispose of pro se litigants’ claims. Thomas v. 

Ponder, 611 F.3d 1144, 1150 (9th Cir. 2010). And in any event, 

                                       
2 It does not appear state or federal courts in Arizona have previously 
faced a circumstance where an inmate’s disciplinary and religious 
liberty issues are so conflated: Mr. Fuqua was ordered to work and 
punished for failing to follow that order because of a religious holiday. 
So, any disciplinary appeal necessarily would (and did) address both. 
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regardless whether a party raises an issue before the district court, this 

Court will “not deem [the] issue waived if the district court actually 

considered it.” United States v. Williams, 846 F.3d 303, 313 (9th Cir. 

2016).  

Mr. Fuqua raised several arguments to the district court about 

opaqueness and unavailability under the PLRA as a pro se litigant. 

Liberally construed, his papers complain of the problem where an 

inmate faces discipline under DO 803. For example, in his Complaint he 

said his disciplinary appeal “effectively exhausted any possible 

Administrative Remedies.” (2 ER-139.) Mr. Fuqua likewise maintained 

on summary judgment that he “did not realize that [an 802 Grievance] 

was the proper way to Exhaust,” citing 802’s admonition about not 

being a “duplicate” or “substitute” process. (2 ER-38.) He went on to 

argue that any DO 802 grievance “would have been sent back to him 

without a Case Number with a uniform ‘Rejected and Unprocessed 

Grievance(s)’ Form.” (2 ER-40.) In sum, Mr. Fuqua argued there, as he 

does here, that “802 does not apply to this situation” and he “‘Exhausted 

(all possible) Administrative Remedies,’ pursuant to PLRA.” (2 ER-32, 

46.)  
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Moreover, the district court addressed Mr. Fuqua’s arguments 

related to opaqueness:  

The administrative remedies available to Plaintiff were 
clearly outlined in DO 802 . . . . Moreover, there is no 
evidence that Plaintiff’s pursuit of a grievance was thwarted 
or otherwise prevented by a prison official’s actions or that 
Plaintiff was misled or given incorrect information that 
would render the DO 802 essentially unavailable.”  

(1 ER-11 (emphases added).) Granted, the district court did not have 

the benefit of Ross’s new formulation of availability under the PLRA. 

Nor did it have discovery about DO 802’s opaqueness when an inmate 

faces discipline under DO 803. But the district court did at least 

address those factors sufficiently for this Court to reject defendants’ 

assertion that Mr. Fuqua “improperly” raises opaqueness and Ross “for 

the first time on appeal.” Answering Br., p. 15, 29, 33, 35-37. 

2. In any event, this Court can and should consider 
Ross in resolving this appeal. 

Courts of appeals also have discretion to take up and resolve 

issues presented for the first time on appeal based on the particular 

facts. Singleton v. Wulff, 428 U.S. 106, 121 (1976). This Court tends to 

exercise that discretion in three circumstances: “(1) to prevent a 

miscarriage of justice; (2) when a change in law raises a new issue while 
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an appeal is pending; and (3) when the issue is purely one of law.” 

Japanese Village, LLC v. Federal Transit Administration, 843 F.3d 445, 

455 (9th Cir. 2016) (internal quotation marks omitted).  

This Court has applied intervening precedent clarifying relevant 

legal elements even when the new case has not been extensively 

briefed. See Beck v. City of Upland, 527 F.3d 853, 866-67 (9th Cir. 2008) 

(applying Supreme Court precedent “that the district court did not have 

the opportunity to consider” and which arose during appellate briefing). 

And this Court has also applied intervening precedent on a summary 

judgment record, and considered new arguments on appeal when they 

present only questions of law. Id.; Weissburg v. Lancaster School Dist., 

591 F.3d 1255, 1259 n.3 (9th Cir. 2010).  

Notably, the Second Circuit applied Ross to a pending appeal from 

the dismissal of an inmate claim for non-exhaustion. Williams v. 

Priatno, 829 F.3d 118, 121 (2d Cir. 2016). That court observed, 

“[b]ecause that framework can be easily applied to the parties’ 

arguments and the record on appeal, we review the district court’s 

decision under Ross and conclude that the court erred in granting 

defendants’ motion to dismiss.” Id.  
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This Court can and should address Ross availability (if it does not 

reverse for other reasons). See Appellant’s Suppl. Br., pp. 16-21. Not 

only would this serve the interest of justice, it would comport with the 

other reasons for exercising its discretion: an intervening change in law 

and an issue purely of law. See Japanese Village, LLC, 843 F.3d at 455. 

On this record, the Court can find Arizona’s inmate grievance process so 

opaque as to be incapable of use in conjunction with the disciplinary 

appeal process. See Appellant’s Suppl. Br., pp. 21-26. Indeed, this is 

precisely what the Second Circuit did in Priatno. 829 F.3d at 121.  

Finally, the reasons for limiting the issues litigants can raise 

anew on appeal are not implicated. Those include preserving the trial 

court’s authority to make factual determinations, ensuring litigants’ 

ability to offer relevant evidence, and avoiding surprise. See Hormel v. 

Helvering, 312 U.S. 552, 556 (1941). Because opaqueness can be found 

on the text of the Arizona regulations, addressing Ross availability does 

not undermine the trial forum’s authority to find facts or defendants’ 

ability to present them. Nor can defendants claim surprise, having 

responded in full here. See Answering Br., p. 29-37; Appellant’s Suppl. 

Br., pp. 21-26. 
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3. At bottom, defendants’ argument that Mr. Fuqua 
“improperly” raises opaqueness is bootless. 

Defendants argue Mr. Fuqua “improperly” raises opaqueness for 

the first time on appeal. Answering Br., p. 15. But either Mr. Fuqua in 

fact raised opaqueness issues below, making them available on appeal. 

Or Ross’s definition of opaqueness is intervening, controlling precedent 

this Court can and should address on appeal. Either way, the 

availability of administrative remedies under the PLRA, the dispositive 

matter here, should not be resolved without addressing the Supreme 

Court’s seminal case on the meaning of that availability. 

III. ALTERNATIVELY, THIS COURT SHOULD REVERSE AND 
REMAND FOR THE DISTRICT COURT TO APPLY ROSS. 

Should this Court find it improper for Mr. Fuqua to raise Ross 

availability in this appeal, it should at least remand for the district 

court to apply that controlling precedent. See Appellant Suppl. Br., 

pp. 26-30. This would mirror the Supreme Court and Fourth Circuit’s 

treatment of Ross itself. 136 S.Ct. at 1862; Blake v. Ross, 667 Fed. 

Appx. 408 (4th Cir. 2016). It would also mirror the Third Circuit’s 

treatment of a case where Ross intervened during the appeal and the 
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court felt it needed additional facts. Shumanis v. Lehigh County, 

2017 WL 192957 at *4 (3d Cir. 2017).  

At a minimum, for any defense motion for summary judgment to 

be affirmed here, further factual development would be needed in light 

of Ross. Cf. Albino v. Baca, 747 F.3d 1162, 1172 (9th Cir. 2014) 

(stressing defense burden to show exhaustion). It is unclear from this 

record, for example, whether and how Arizona prisons reject grievances 

in the rare circumstance where inmates face discipline for exercising 

their religious rights. To prevail on summary judgment, defendants 

should at least have to face discovery on the regulations’ operation and 

confront Ross’s specific formulation of availability under the PLRA. 

In any event, the opaqueness arguments in this case should not be 

resolved without any court applying the clarifying definition of 

availability detailed in Ross. 

CONCLUSION 

Read together, the regulations are clear in Mr. Fuqua’s favor: 

DO 803 and DO 802 foreclose grievances when discipline is involved, 

meaning he did in fact exhaust through 803. And in any event, no 

reasonable prisoner could have interpreted the administrative scheme 
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otherwise, meaning it becomes so opaque as to be unavailable in the 

circumstances here.  

This Court should reverse summary judgment and remand for 

trial. Alternatively, it should reverse and remand for the district court 

to apply the intervening definition of availability in Ross. 
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