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Shining a light on shady

personal-injury claims

By Nora Freeman Engstrom

that are unique in many important respects.!

First, their case volumes are higher than
average. While plaintiffs’ personal-injury lawyers
are known to have sizable caseloads compared to
other lawyers in other specialties, settlement mills’
claim volumes appear to be triple the personal-injury
average; some settlement mill attorneys report
simultaneously juggling hundreds of claims.?

Second, the kind of claims settlement mills

process is distinctive. Namely, claims tend to be
small and of a particular type — mostly softtissue
injuries (sprains, strains, contusions and whiplash)
sustained in automobile accidents.’

: ; ettlement mills are personal-injury law firms

Third, settlement mills’ client screening is also
different. Most personal-injury lawyers expend
significant resources vetting clients and, almost
universally, decline far more cases than they accept.
Settlement mills, by contrast, spend little time
and effort screening clients and tend to take most
comers.* At one Florida firm, for example, a former
lawyer recounted that the “modus operandi was to
sign everything up.”

Fourth and finally, settlement mill procedures

deter corrupt bodily-injury claims.

Abstract: Ouwer the last three decades, no development in the legal services industry has been more
widely observed but less carefully scrutinized than the emergence of firms called “settlements mills.”
These are high volume personalinjury law firms that aggressively advertise and mass produce the resolu-
tion of claims, typically with little client interaction and without initiating lawsuits, much less taking
claims to trial. This essay explains what settlement mills are, considers how settlement mills may —
unwittingly or not — contribute to the significant problem of fraud and medical buildup in the auto-ac-
cident system. And finally, this essay proposes a policy reform that, if implemented properly, could help
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are unusual; they are uniquely mechanized,
routinized and systematized. Little attention is
paid to fine-grained assessments of fault, and few
resources are invested in each case’s factual and legal
development. As one former settlement mill founder
said: “[I[]t’s a cookie-cutter. It is routine. You call and
they offer you $500 and you ask for $2,000 a month,
and then you go to $1,000. If you get $1,200, you do
it, but it is just boom, boom, boom like that.”
Settlement mills
represent a relatively
new development
in the legal-services
industry — and
they have many
unique costs and
benefits. To be
sure, they do have
benefits. Among
their advantages,
settlement mills
offer their clients
relative speed and
predictability, while
sparing clients
from litigation’s crushing expense, emotional
entanglements and bruising ordeals.” They also
confer societal advantages: By not filing lawsuits,
they appear to alleviate court congestion and reduce
the cost of processing and defending each claim. But
there are drawbacks. Importantly, settlement mills
create an environment that is susceptible to fraud
and abusive medical buildup.

Are fraud and buildup building?

It has long been said that the tort system, by
virtue of payment for potentially large non-economic
losses, is “marred by temptations to dishonesty
that lure into their snares a stunning percentage of
drivers and victims.”® The tort system can encourage
dishonesty, in part, because compensation for
non-economic loss (mainly for “pain and suffering”)
leaves money in one’s pocket — thus creating some
incentive to feign or grossly exaggerate one’s injury.
The valuation of tort claims also can encourage
corruption because, in the rough-and-tumble world
of claims adjustment, a plaintiff’s economic loss
(“special damages”) often is multiplied to calculate a
plaintiff’s total recovery.’

"[llt's a cookie-cutter. It is routine. You
call and they offer you $500 and you ask
for $2,000 a month, and then you go to

$1,000. If you get $1,200, you do it, but it is
just boom, boom, boom like that”

That multiplication creates a temptation to
inflate special damages as high as possible. As a
former California settlement mill attorney explained,
“If a person goes to a chiropractor and gets some
treatment, gets some medical specials, all of a sudden
instead of having a case that is worth $1,500, you
have a case that is worth $3,500.”1° Often called
“medical buildup,” this incentive structure has
been called “[o]ne of the central flaws in the tort
insurance market.
And it takes a
tremendous toll.
Fraud and medical
buildup add billions
of dollars to the cost
of the auto-injury
reparation system
annually.”?

Because of
settlement mills’
unique operation,
they might be
especially susceptible
to encouraging
fraudulent, built or

”11

unmeritorious claims.

First and most obviously, in contrast to more
conventional counsel who spends significant
resources vetting clients, as noted, settlement mills
do not tend to engage in rigorous pre-retention
review. At one Georgia settlement mill, for example,
an attorney recalled that the “overwhelming”
number of prospective clients were accepted.” At a
Louisiana firm, meanwhile, statistics suggest that, in
one year, roughly 95 percent of those who called the
firm seeking compensation after an auto accident
were, at least initially, signed up as clients." Such
open-door policies are not likely to turn fraudsters
and malingerers away.

Second, as noted previously, settlement mills
commonly represent claimants with soft-tissue
injuries.”” These injuries represent a class of injury
that is notoriously difficult to verify and thus is
easily — and studies suggest often — feigned. Indeed,
one study concluded that approximately 42 percent
of reported softtissue injury claims (narrowly
defined as sprains and strains to the neck and back)
in dollarthreshold no-fault and tort states were for
nonexistent or preexistent injuries.'®

Third, when it comes to encouraging fraud
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and medical buildup, it appears that settlement

mills maintain particularly close relationships with
doctors and chiropractors, who are in positions

to benefit handsomely from providing extra and
unnecessary medical care. Overall, statistics suggest
that relationships between many lawyers and medical
providers are quite cozy.

Lawyers advise on providers

Nearly one-third (31 percent) of surveyed
claimants who hired attorneys “indicated that their
attorneys advised them on which medical care
providers to visit,” according to a recent Insurance
Research Council (IRC) study."” Taking that a step
further, some settlement mills make a physician’s
services part of the sell. One Louisiana firm, for
example, made a 10-part “guarantee” to each client.
One tenet was: “I will arrange all doctor care! No
out of pocket expense!”® Going further still, another
settlement mill had an ad that reportedly trumpeted:
“Your doctor does not believe you're really injured.

Call the People’s Lawyer at 444-4441 for a lawyer
and a doctor who are on your side, who will wait
until the case settles to get paid, who know that
people really do get hurt in car accidents.”"’

Settlement mills’ unusually large case volume
poses a fourth and final challenge. Here, the issue
is that trained and observant insurance adjusters
may well identify inflated or questionable claims.?°
Yet even then, adjusters may be tempted to tender
a nuisance-value settlement rather than reject the
claim altogether.?!

This temptation may be especially strong and
difficult to resist when adjusters negotiate with
plaintiffs’ attorneys (or non-attorneys) with whom
they frequently bargain, because guaranteed future
interaction creates an added incentive to engender
goodwill to pave the way for future bargaining.??
Given settlement mills’ exceedingly high volumes,
and the frequent adjuster-negotiator interaction on
display, it is no surprise that some settlement mill
negotiators reported that, in their experience, even
questionable claims could be amicably resolved.?
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To be sure, it is impossible to accurately gauge
to what extent settlement mills encourage medical
buildup or represent claimants with fraudulent
or wholly non-meritorious claims. It also is vital
to stress that the numbers will vary considerably
between settlement mills, as some appear far more
scrupulous than others.?* But there are indications
that settlement mills may, more often than most,
blur ethical boundaries and bend to the temptations

of fraud.

Proposal: Require closing statements

What can be done? For starters, it is important
to get a handle on just how prevalent settlement
mills are — a task that likely can be achieved only
with insurers’ cooperation. I have so far gathered
data on 12 law firms that, in their prime, collectively

accounted for the settlement of some 15,000 claims
annually. Is that the extent of the settlement mill
phenomenon or merely the tip of the iceberg? There

is strong reason to suspect the latter. But more — and
better — research is needed.?

Moreover, even if settlement mills are scarce,
the problem of fraud and medical buildup in the
auto-accident system is, a load of research suggests,
solidly entrenched and remarkably widespread.?
And, though insurers, publicinterest groups and
government bodies are working hard to deter it in
any number of ways — investing in medical audits,
advocating and enforcing tough anti-fraud laws,
funding public-education campaigns, and suing
corrupt lawyers and medical clinics — claim abuse
remains too common and is, some research suggests,
still on the rise.”

This essay thus proposes a new mechanism,
similar to reforms taking place in the health-care
industry and loosely modeled on a longstanding
requirement to file closing statements in parts
of New York.?® The mechanism, if properly
implemented, would dramatically increase
transparency and ease pressure on current
fraud-detection and deterrence systems.

First, states should require all contingency-fee
practitioners to file closing statements at the
conclusion of each client representation where
personal-injury or wrongful death claims are asserted
(except where a class action is certified).?’ Closing
statements should specify matters such as claim type
(medical malpractice, product liability, auto accident,
etc.); whether a suit was initiated and if so, how the
suit was resolved (settlement, dismissal, summary
judgment, verdict, etc.); the economic loss claimed;
and the final recovery attained (if any).

Second, reporting should be mandatory, and
its veracity should be policed. Plaintiffs’ lawyers
who fail to supply accurate information should be
disciplined and subject to stiff penalties. To promote
accuracy, clients, defendants and (if applicable)
defense counsel and insurers also should be sent a
copy of the closing statement. All recipients should
be required to bring material errors or omissions to
the attention of relevant authorities. Defense lawyers
and insurers should be sanctioned for any willful
failure to comply.

Third, unlike in New York where closing
statement data remain confidential, here, statistics
drawn from closing statements should be made
public. Statistics should be published on the Internet
and made searchable by plaintiffs’ lawyer, law firm
or other criteria (median net recovery attained, for
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example). Certain steps should be taken, however, to
preserve the confidentiality of potentially sensitive
material: The identity of the plaintiff, defendant and
insurer and the date of the accident and settlement
should be concealed. And closing statement data
should be made public only semi-annually to make
it more difficult to associate a specific closing
statement with a specific
client or controversy.
Fourth, the data
should be searchable
by category (e.g., net
recovery, time elapsed,
etc.), lawyer or law
firm. Prospective
clients searching by
category thus should
be able to identify the
top 10 plaintiffs’ law
firms in their state,
as judged by the ratio
of “economic loss” to
“gross recovery.” Alternatively, prospective clients
who have narrowed their search and are interested
in retaining a particular law firm to represent them
in, say, an auto-accident case, should be able to see
a detailed firm profile. This profile could include
the percentage of the firm’s caseload involving auto
accidents, how often the firm obtains a recovery
for its auto-accident clients, and the average gross
and net recoveries obtained. The prospective client,
additionally and importantly, also should be able to
compare these measurements with other providers.

Help deter fraudulent and inflated claims

Requiring that closing statements be filed,
and filed publicly, could dramatically alter the
tort system, mostly for the better. Among its
advantages, the reform measure has potential to help
level the playing field between sophisticated and
unsophisticated claimants; deter deceptive attorney
advertising; help researchers and policymakers
devise and evaluate more thoughtful policy reforms;
inject price competition into the contingency-fee
marketplace; and curb settlement mills” worst abuses
while preserving their core advantages.

Last but not least, for two important reasons,
the proposal also would help deter fraudulent and
exaggerated claims.

“If insurers reduce claim payments
when they suspect fraud and improper
inflation, law firms that facilitate or
encourage such practices would
have low net recoveries and low
loss-to-recovery ratios.”

First, the mandated disclosure of abandoned
claims, paltry settlements, dismissals and outright
losses will discourage law firms from accepting
clients with doubtful or unmeritorious claims,
since those claims are most apt to be lost at trial or
pretrial or, even if settled, are apt to be settled for
substantially reduced sums.* Notably, the screening
practices of high-echelon
personal-injury firms
would be relatively
unaffected. Those
firms already invest
heavily in pre-retention
review and accept
only cases with a high
likelihood of success.
But lower-echelon firms
that do not currently
invest much in screening
would have a new and
powerful reason to give
potentially fraudulent,
abusive or long-shot claims a harder look.

Second, reporting ratios and net recoveries
would spur firms to minimize clients’ claimed
economic losses. This would help to deter fraud and
buildup for two reasons.

First, net recoveries would be calculated by
subtracting attorney fees and a client’s claimed
economic loss from the client’s gross recovery. So
calculated, high fees and hefty medical bills would
take a big bite out of net recoveries, meaning net
recoveries are apt to be low when fees are high and
medical bills are inflated. Publicizing net recoveries
— and having intermediaries (such as the news
media, bar groups and watchdog organizations)
encourage potential clients to hire firms with high
net recoveries — thus could exert a powerful positive
influence.

Second, data suggest that insurers can identify
at least some fraud and medical buildup. And when
insurers do suspect fraud and buildup, they reduce
general damage payouts accordingly. For example,
IRC data suggest there has long been rampant fraud
and buildup in New York City. Not surprisingly,
then, injured third-party claimants there recover
lower ratios than claimants in other parts of the
state. In 2002, New York City metro-area claimants
had an economic loss-to-recovery ratio of 1:32, while
upstate claimants’ ratio was significantly higher at
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2:33. Built or suspicious claims, that study suggests,
may be paid, but payment for clients’ non-economic
damages are heavily reduced.’

This discounting has an important implication:
If insurers reduce claim payments when they
suspect fraud and improper inflation, law firms that
facilitate or encourage such practices would have low
net recoveries and low loss-to-recovery ratios. So,
again, to the extent that publicity draws attention to
net recoveries and ratios, more-ethical plaintiffs’ law
firms would fare better, and closing statements could
powerfully curb firms’ inflationary impulses.

To be sure, this proposal is far from perfect.
Despite safeguards, some firms will manipulate
the data or fail to report altogether. Some clients
still might retain bad and shady lawyers. The worst
offenders might only be marginally deterred. But
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