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Vaccination without Litigation — Addressing Religious

Objections to Hospital Influenza-Vaccination Mandates
Douglas J. Opel, M.D., M.P.H., James A. Sonne, J.D., and Michelle M. Mello, J.D., Ph.D.

n April 2016, the Equal Employment Opportunity

Commission (EEOC) sued Mission Hospital, a

large North Carolina health system, over its de-
nial of employee requests for religious exemptions

from an influenza-vaccination re-
quirement. The lawsuit, which
alleges religious discrimination
in violation of Title VII of the
Civil Rights Act of 1964, settled
in January 2018, with Mission
agreeing to both compensate the
employees and revise its policy
on vaccination exemptions.

EEOC v. Mission Hospital is one of
three instances in the past 2 years
when the EEOC has intervened to
challenge vaccination mandates
for health care workers (see table).
A federal agency created by Title
VII to oversee employment-dis-
crimination claims, the EEOC typ-
ically injects itself into an individ-
ual employee’s dispute only when
it perceives that the worker’s case
presents an issue of public con-

cern that extends beyond the
particulars of the complaint. The
EEOC’s recent interest in cases in-
volving influenza-vaccination man-
dates is therefore noteworthy.
Indeed, the EEOC litigation is
cause for unease among the grow-
ing number of hospitals with
mandatory influenza-vaccination
policies — especially those that
allow exemptions only for medi-
cal contraindications. These pol-
icies are an important public
health strategy, since vaccination
rates for health care workers con-
tinue to fall short of the Healthy
People 2020 target of 90%.! But
they create thorny problems when
it comes to exemptions. In partic-
ular, when and how must health
care workers’ religious objections

N ENGL )] MED

The New England Journal of Medicine

NEJM.ORG

be accommodated to conform to
the law?

Two previous vaccine-related
cases brought by individuals offer
insight into the types of beliefs
that qualify for a religious ex-
emption under Title VII (see table).
Fallon v. Mercy Catholic Medical Cen-
ter of Southeastern Pennsylvania con-
cerned a conscientious objection
that the risks of influenza vacci-
nation outweighed the benefits.
Chenzira v. Cincinnati Children’s Hos-
pital Medical Center involved an ob-
jection rooted in the employee’s
commitment to veganism.

It is significant that the plain-
tiffs in both these cases invoked
the EEOC’s working definition
of the word “religion,” which “in-
clude[s] moral or ethical beliefs
as to what is right and wrong
which are sincerely held with the
strength of traditional religious
views.” And although courts are
not bound by the EEOC’s defini-
tion, its breadth creates practical
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Cases Challenging Hospital Influenza-Vaccination Mandates on Religious Grounds.

Case Date Filed Summary Outcome

EEOCv. St. Vincent Hospital ~ 9/22/16 Six employees did not provide clergy attestation with their Settled; hospital agreed to apply Title
and Health Center, Inc., exemption requests as required by hospital policy. They VIl “religion” and “undue hard-
no. 16-224 (W.D. Pa.) were fired for refusing vaccination. ship” definitions and not require

clergy certification.

EEOC v. Baystate Medical 6/6/16 Human-resources employee with no patient contact was Currently completing discovery pro-
Center, no. 3:16-cv-30086 ordered to wear a mask in lieu of vaccination. She could cess in preparation for trial.
(D. Mass.) not communicate effectively while wearing it and was sus-

pended without pay after the hospital refused to provide
different accommodation.

EEOC v. Mission Hospital, 4/28/16 Three employees missed the hospital’s deadline for religious-  Settled; hospital agreed to compen-
no. 1:16-CV-00118 exemption requests. Hospital refused to consider their sate employees and revise its
(W.D.N.C)) requests. policy on vaccination exemption

requests.

Fallon v. Mercy Catholic 2/22/16 Psychiatric-intake worker alleged violation of Title VIl because ~ Court dismissed the case because
Medical Center of South- he believed influenza-vaccination risks outweighed bene- the employee did not state a
eastern Pennsylvania, 200 fits with a “conviction similar to a religious belief.” “religious belief,” only a “per-
F.Supp.3d 553 (E.D. Pa.) sonal and social” belief.

Washington State Nurses 12/15/14 Nurses’ union alleged violation of state antidiscrimination Settled.

Association v. MultiCare statute because hospital was unduly stringent in denying
Tacoma General Hospital, nurses’ religious-exemption requests (e.g., because clergy
no. 14-2-15016-0 attestation was “not sufficiently specific”).

(Wash. Super. Ct.)

Aiken v. Methodist Healthcare 8/19/14 Cardiac sonographer was fired for refusing vaccination after she Settled.
Memphis Hospitals, no. failed to provide clergy attestation. She claimed hospital
14-02641 (W.D. Tenn.) should have allowed her to wear a mask instead.

Delgado v. Fulton-DeKalb 6/14/14 Patient care technician filed timely religious-exemption request Settled.
Hospital Authority, with clergy attestation, as required by hospital policy.
no. 14-01978 Hospital allegedly denied it without valid reason, dispar-

(N.D. Ga.) aged employee for seeking exemption, and suspended her.

Robinson v. Children’s Hospital  2/4/14  After emergency department intake worker objected to vacci-  Court granted summary judgment
Boston, no. 14-10263 nation, hospital offered a pork-free vaccine, a leave of ab- to hospital because it reason-
(D. Mass.) sence, and help finding another position without patient ably accommodated employee

contact. Hospital policy required all persons who worked and exempting employee would
in or accessed patient care areas to be vaccinated. have been an undue hardship.

Good v. Coshocton County 1/2/14  Nurse filed exemption request with clergy attestation, as re- Settled.

Memorial Hospital quired by hospital policy. Hospital denied request and fired
Association, no. 14-00001 her despite having granted her similar request in the past
(S.D. Ohio) and although she offered to wear a mask.

Bashista v. St. Joseph Hospital ~ 1/1/14  Nurse submitted exemption request including clergy attestation. Court dismissed the case because in-
System, no. 14-10001 She alleged hospital denied request without cause and with- coherently drafted complaint failed
(E.D. Mich.) out agreeing to accommodation such as wearing a mask. to make out claim sufficiently.

Lemieux-Lewis v. Hartford 12/17/13 Accountant with limited patient contact was granted an ex- Settled.

Healthcare Corporation, emption but required to wear a mask and badge sticker
no. 13-cv-01865 indicating she was unvaccinated. She objected that these
(D. Conn.) accommodations unfairly highlighted her religious status.

Usack v. Mountain States 10/21/13 Nurse's exemption request was denied because “personally Settled.
Health Alliance, no. 13— held and/or philosophical objections” were not associated
00021 (E.D. Tenn.) with any particular denomination and she therefore could

not provide clergy attestation.

Chenzira v. Cincinnati Children’s 12/28/11 Customer-service employee was fired after her exemption re-  Court denied hospital’s motion to

Hospital Medical Center, quest was denied on the basis that her vegan beliefs did dismiss, permitting employee
no. 1:11-cv-00917 not qualify as religious beliefs. to try to show that veganism
(S.D. Ohio) constitutes a religious belief.

The parties settled.

Edwards v. Elmhurst Hospital  9/26/11 Hospital threatened to fire institutional supply aide for refus-  Court dismissed the case because
Center, no. 11-cv-04693 ing New York State influenza-vaccination mandate, which employee did not suffer adverse
(E.D.N.Y.) did not allow religious exemptions. Eight days later, the employment action.

State rescinded its vaccination requirement.
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uncertainty about whether there
are any meaningful distinctions
between religious and philosoph-
ical objections to vaccination. Ex-
emplifying this uncertainty, the
Chenzira court found it “plausible”
that a vegan lifestyle constituted
a religious belief and greenlighted
the case for trial. The parties
settled.

The Fallon court, in contrast,
dismissed the conscience claim
and offered two helpful clarifica-
tions in defining religious belief
under Title VII. First, the court
cited the U.S. Supreme Court’s
exclusion of a mere “personal
moral code” from the definition
of religion in the military-draft
context®* — a definition the
EEOC borrows. Second, the court
emphasized the EEOC’s internal
guidance that “religion typically
concerns ‘ultimate ideas’ about
‘life, purpose and death™ and ex-
cludes “social, political, or eco-
nomic philosophies, as well as
mere personal preferences.”

Fallon therefore indicates that
“religious belief” is not as broad
as the EEOC definition might
suggest: though the belief need
not be theistic, it must relate to
ultimate questions, not just vac-
cines. At a minimum, hospitals
should feel fairly confident in re-
jecting mere anxieties about vac-
cine safety. Providing a religious-
belief definition in vaccination
policies and explaining what does
and doesn’t qualify should also
help reduce misguided requests
and lawsuits.

Assuming that an employee
has a sincere “religious belief,”
Title VII requires employers to
“reasonably accommodate” it un-
less doing so imposes an “undue
hardship” on their business — a
term that is defined further as
anything beyond a de minimis
burden.’ Three cases provide in-
sight into how courts evaluate

reasonableness and hardship in
the context of vaccination.

In the pending case of EEOC v.
Baystate Medical Center, the employer
exempted a Christian human-
resources employee but insisted
she wear a mask during influenza
season. The EEOC contends that
this requirement was unreason-
able because the mask interfered
with the employee’s work: others
had a hard time understanding
her when she spoke. The EEOC
asserts further that allowing the
employee to remove the mask
while speaking would have posed
no hardship to the hospital given
her lack of patient contact.

In Lemieux-Lewis v. Hartford Health-
care Corporation, although the em-
ployer required masks only when
unvaccinated employees were near
a patient care area, it affixed to
any such employee’s ID badge a
sticker indicating that he or she
was unvaccinated. An accountant
whose job involved little patient
contact objected, claiming that
the sticker was stigmatizing. The
parties settled before a court rul-
ing was issued.

In contrast, the hospital pre-
vailed in Robinson v. Children’s Hos-
pital Boston, in which an emergen-
cy department worker’s Muslim
beliefs prohibited her from re-
ceiving vaccines with pork by-
products. The hospital’s vacci-
nation policy had no religious
exemption, but the employee was
offered a pork-free vaccine, which
she declined. The hospital also
offered her a leave of absence and
help in identifying other hospital
jobs not subject to the vaccination
mandate. The court found the
hospital’s efforts reasonable and
that exempting the employee from
vaccination would pose an undue
hardship by heightening the risk
of spreading illness given her di-
rect contact with patients.

Robinson indicates that in lieu
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of an outright exemption, hospi-
tals might satisfy a Title VII obli-
gation to accommodate employees
in other ways. This trio of cases
suggests, however, that when con-
sidering alternatives, hospitals
should try to find the least oner-
ous option that achieves the goal
of protecting patients. Rigidly en-
forcing mask rules for employees
who rarely come into contact
with patients, for example, is tin-
der that can easily flare into liti-
gation. It may be appropriate,
rather, to require masks for em-
ployees with patient contact but
counsel hand-washing or staying
home when symptomatic for those
without such contact. Though it
can be tempting to draft uniform
rules out of concern for fairness
or an eagerness to increase vac-
cination rates, an unduly burden-
some approach is unlikely to sway
objectors or have a substantial
incremental benefit over a more
tailored one.

A common theme in many
cases is a hospital’s arbitrariness
in evaluating religious objections.
In Mission, for example, the EEOC
was troubled that the hospital of-
fered a grace period for employees
who missed a December vaccina-
tion deadline but strictly enforced
a September deadline for exemp-
tion requests. Other cases have
challenged requirements that a
clergy member attest to the reli-
gious belief in question, which
disadvantages people who do not
belong to a religious congrega-
tion (see table).

Cases have also arisen when
hospitals denied requests in odd
ways. In Good v. Coshocton County
Memorial Hospital Association, for
example, the worker’s exemption
had been granted in the past
under the same circumstances. In
Delgado v. Fulton-DeKalb Hospital
Authority, the manager handling
the request allegedly berated the
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plaintiff for submitting it. Both
cases were settled.

Procedural unfairness stokes a
sense of injustice. It is also avoid-
able. Asking employees to describe
their beliefs, for example, is a
reasonable alternative to clergy
attestation for assessing whether
they are religious and sincere.
Hospitals should also offer rea-
sonable grace periods for ex-
emption requests. Finally, a trans-
parent procedure should be
developed that includes consulta-
tion with the employee when a
denial is being considered, and
a meaningful explanation when
denials are issued.

Influenza-vaccination mandates

for health care workers represent
good policy, but heavy-handed,
context-free implementation does
not. Hospitals that pursue an in-
flexible approach to minimize
religious exemptions are likely to
find that the juice isn’t worth the
squeeze. In contrast, well-drafted
and reasonably applied policies
should avoid or withstand legal
challenge, while also protecting
patients.

Disclosure forms provided by the authors
are available at NEJM.org.
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