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REFLECTIONS ON CHARLOTTESVILLE 
Steven R. Shapiro† 

I began my legal career as a young staff lawyer at the New York State af-
filiate of the American Civil Liberties Union (ACLU) in 1976. Shortly thereaf-
ter, the ACLU was embroiled in controversy when it agreed to represent a 
group of neo-Nazis that had been denied permission to march in the village of 
Skokie, Illinois, a Chicago bedroom community that was home to a significant 
number of Holocaust survivors. I left the ACLU four decades later, in 2016, 
ending a twenty-three-year tenure as the organization’s national legal director. 
A few months after I left, the ACLU was again embroiled in controversy for its 
decision to represent a group of White supremacists in Charlottesville, Virginia, 
after the city revoked their original demonstration permit at the downtown site 
of the Robert E. Lee memorial and sought to move their protest to a different 
city park several miles away. 

I was not directly involved in either case but the two cases bracket my time 
at the ACLU. Each provoked what I regard as a healthy national discussion 
about the meaning of free speech. That debate is never permanently settled, nor 
should it be. 

Why do we tolerate hate speech? What is the alternative? What makes 
speech dangerous? Are judgments about speech necessarily contextual? Do 
time and place matter? Should we be less tolerant of intolerant speech when 
those views are gaining political momentum than when they are confined to the 
political margins? Who do we trust to draw the lines? What does history teach 
us about the perils of free speech and the perils of its suppression? These are 
important questions that need to be asked by each generation. And precisely 
because these questions are so important, we should never assume the answers. 

Before addressing those questions directly, it is helpful to separate the ac-
tual legal controversies in Skokie and Charlottesville from the broader public 
discussions they ultimately generated. The litigation in Skokie challenged three 
village ordinances enacted after local officials learned that a small group of 
neo-Nazis planned to march through town wearing Nazi uniforms.1 The first 
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ordinance required any group seeking a parade permit to obtain $300,000 in li-
ability insurance and $50,000 in property insurance.2 The second ordinance 
prohibited the dissemination of any material that “promote[d] and incite[d] ha-
tred against persons by reason of their race, national origin, or religion, and 
[was] intended to do so.”3 The third ordinance prohibited demonstrators from 
wearing “military-style” uniforms.4 All three ordinances were struck down.5 

Indeed, by the time the case reached the Seventh Circuit, the Village had 
agreed that the insurance requirement represented an insuperable barrier for 
many demonstrators and was no longer seeking to apply it against the Nazi 
march. It had also conceded the unconstitutionality of a total ban on military-
style uniforms at all demonstration.6 The Village’s remaining argument—that 
Nazi uniforms and swastikas could still be banned from the proposed demon-
stration because they promoted religious hatred in violation of the second of the 
three ordinances—was rejected by the Seventh Circuit on the theory that the 
First Amendment does not permit the suppression of speech merely because it 
is offensive or hurtful.7 

The ordinances in Skokie were written in neutral terms. None specifically 
referred to Nazism or any other particular ideology. That was not enough to 
save the ordinances in the end, but it did have one interesting and ironic conse-
quence. The only group that was ever prevented from marching in Skokie as a 
result of the challenged ordinances was the American Jewish War Veterans, 
who wanted to march in their own military uniforms as a response to the 
planned Nazi march but were not allowed to do so during the pendency of the 
litigation.8 

In contrast to Skokie, the legal dispute in Charlottesville focused on where 
the White supremacists would be allowed to march, not whether they would be 
allowed to march. The organizers initially sought and obtained a permit to rally 
in Emancipation Park, located downtown. The park, previously known as Lee 
Park, was the site of a Robert E. Lee statue. The stated purpose of the rally was 
to express opposition to the renaming of the park and support for the statue, 
which others were urging the City to take down. Over the next few weeks, the 
City also issued permits to several groups of counter-demonstrators to rally in 
other public parks a few blocks away. Then, five days before the scheduled 
demonstration, the City notified the organizers that it had revoked the original 
permit and issued a new one, moving the demonstration to a different park 
more than a mile away. The counter-demonstrators were allowed to remain at 
their originally designated sites. 
 

2. Id. at 1199. 
3. Id. 
4. Id. at 1200. 
5. Id. at 1207-09. 
6. Id. at 1207. 
7. Id. 
8. See PHILIPPA STRUM, WHEN THE NAZIS CAME TO SKOKIE: FREEDOM FOR SPEECH WE 

HATE 145 (1999). 
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Responding to a motion for a preliminary injunction, the City explained its 
decision by noting that the number of people it now expected to attend the 
demonstration and counter-demonstration had raised “safety concerns.”9 The 
City never elaborated on those safety concerns, however, and never explained 
in its response to the preliminary injunction why whatever safety concerns it 
had justified moving the demonstrators but not the counter-demonstrators.10 
Based on that sparse record, the district court concluded that the City’s decision 
reflected hostility toward the demonstrator’s White supremacist message and 
could not survive First Amendment scrutiny.11 

The judicial rulings in both Skokie and Charlottesville rested on the same 
legal principle of content and viewpoint neutrality. As the Supreme Court has 
explained, “above all else, the First Amendment means that government has no 
power to restrict expression because of its message, its ideas, its subject matter, 
or its content.”12 Were the decisions in Charlottesville and Skokie both right? 
Were they both wrong? Are there meaningful differences between the two situ-
ations? As things turned out, the demonstration in Skokie never took place.13 
The demonstration in Charlottesville did take place and led to tragedy when 
Heather Heyer was killed by a car that had been driven into a crowd of counter-
demonstrators by a self-professed neo-Nazi, who has since been charged with 
first-degree murder.14 

Given the current political climate, it is important to begin with a proposi-
tion that should be self-evident. The argument that those who espouse racial 
hatred and those who oppose it are both protected by the First Amendment does 
not imply a moral equivalency between the two. When President Trump sug-
gested otherwise by stating that there were “very fine people” on both sides at 
Charlottesville,15 he was widely and appropriately criticized.16 The Supreme 

 
9. Kessler v. City of Charlottesville, No. 3:17CV00056, 2017 WL 3474071, at *1 

(W.D. Va. Aug. 11, 2017). 
10. Id. 
11. Id. at *2 (“The disparity in treatment between the two groups with opposing views 

suggests that the defendants’ decision to revoke Kessler’s permit was based on the content of 
his speech rather than other neutral factors that would be equally applicable to Kessler and 
those protesting against him.”). 

12. Police Dep’t of Chi. v. Mosley, 408 U.S. 92, 95 (1972). 
13. After winning their case, the Nazis decided to relocate their demonstration from 

Skokie to Chicago. Strum, supra note 8, at 154. 
14. Paul Duggan, Charge Upgraded to First-Degree Murder for Driver Accused of 

Ramming Charlottesville Crowd, WASH. POST (Dec. 14, 2017), 
https://www.washingtonpost.com/local/crime/driver-accused-of-plowing-into-
charlottesville-crowd-killing-heather-heyer-due-in-court/2017/12/13/6cbb4ce8-e029-11e7-
89e8-edec16379010_story.html?utm_term=.14dc50bc5ed1. 

15. President Donald J. Trump, Remarks by President Trump on Infrastructure 
(Aug. 15, 2017) (transcript available at https://www.whitehouse.gov/briefings-statements/ 
remarks-president-trump-infrastructure/). 

16. See Eli Blumenthal, Trump’s Remarks on Charlottesville Draw Strong Reactions 
Across Political Spectrum, USA TODAY (Aug. 12, 2017, 11:31 PM), 
https://www.usatoday.com/story/news/2017/08/12/the-latest-trumps-remarks-on-clashes-



48      STANFORD JOURNAL OF CIVIL RIGHTS & CIVIL LIBERTIES [XIV:SI45 

Court has said that “there is no such thing as a false idea,” as opposed to a false 
statement of fact.17 But recognizing the distinction between fact and opinion 
should not prevent us from acknowledging that certain ideas have been discred-
ited by history. White supremacy and Nazism are high on that list. We fought a 
civil war to combat the former and a world war to defeat the latter. Those who 
seek to revive those discredited ideas cannot be equated with those who resist 
them on any credible scale of moral values. 

It is equally important to distinguish between speech and violence. The 
First Amendment protects “the right of the people peaceably to assemble.”18 
Violence, conspiracy to engage in violence, incitement to violence, and true 
threats of violence, are not constitutionally protected. There is no constitutional 
impediment, therefore, to imposing civil and/or criminal liability on anyone 
who engaged in such activities at Charlottesville or any other political protest. 
Political motivation does not immunize unlawful activity.19 

I also have no difficulty with a related proposition that has been the subject 
of some discussion in the wake of Charlottesville. In my view, cities can ban 
guns from mass gatherings, including political protests, even in places that oth-
erwise permit the carrying of guns in public (whether open or concealed). It is 
true, as a general principle, that the government cannot require the sacrifice of 
one constitutional right for another.20 But the Supreme Court’s recognition of 
an individual right to bear arms under the Second Amendment, misguided as I 
believe it to be, does not exempt guns and gun possession from all regulation.21 
Banning guns and other weapons from mass demonstrations strikes me as a 
reasonable regulatory response to the increased possibility of lethal violence 
when large numbers of people gather in a public space. 

The debate over Charlottesville would not be nearly so intense, however, if 
the only call were to investigate and punish those who engaged in violence. It is 

 
draw-strong-reactions/104540810/. 

17. Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-40 (1974). 
18. U.S. CONST. amend. I. 
19. See generally Nat’l Org. for Women v. Scheidler, 510 U.S. 249 (1994). Civil law-

suits have been filed against the organizers of the Charlottesville protest on precisely this 
theory, including one brought on behalf of eleven people injured during the event. See Com-
plaint, Sines v. Kessler, No. 3:17CV00072, 2017 WL 4586839, (W.D. Va. Nov. 30, 2017). 

20. The unconstitutional conditions doctrine prohibits the government from demanding 
the relinquishment of a constitutional right in order to receive an otherwise available gov-
ernment benefit. For example, the Supreme Court ruled more than a half-century ago that 
California could not condition a property tax exemption for veterans on the signing of a loy-
alty oath. Speiser v. Randall, 357 U.S. 513 (1958). That is true even when there is no enti-
tlement to the benefit, see Bd. of Cty. Comm’rs v. Umbehr, 518 U.S. 668, 674-75 (1996) 
(collecting cases), let alone when two constitutional rights are at stake. 

21. The Supreme Court upheld an individual right to bear arms in District of Columbia 
v. Heller, 554 U.S. 570 (2008), but recognized that the right is “not unlimited” and does not 
imply “a right to keep and carry any weapon whatsoever in any manner whatsoever and for 
whatever purpose.” Id. at 626. See also McDonald v. City of Chicago, 561 U.S. 742, 786 
(2010) (plurality opinion) (asserting that Heller “does not imperil every law regulating fire-
arms”). 



2018] REFLECTIONS ON CHARLOTTESVILLE 49 

America’s constitutional tolerance for hate speech, even when divorced from 
actual violence, that has now been called into question, just as it was two gen-
erations ago following the controversy in Skokie. The principle that hate speech 
is a protected form of free speech is almost uniquely an American one. Interna-
tional law not only condemns hate speech, it requires all countries to prohibit 
it.22 The United States has chosen instead to opt out of that aspect of the inter-
national legal framework and the obligations it imposes.23 It is fair to ask why, 
and whether that stance can be justified in a country whose Constitution and 
ethos purport to value equality as well as liberty. 

Platitudes about the First Amendment are not sufficient. Nor can we pre-
tend that the consequences of hate speech are harmless. At an individual level, 
it can cause emotional and psychic injuries that are more enduring than physi-
cal injuries. At a social level, it can impact public policies and attitudes in a 
way that reinforces and purportedly rationalizes racial, religious, and ethnic in-
equalities that stubbornly persist in such critical areas of American life as vot-
ing, education, housing, criminal justice, income, and wealth, among others.24 

Traditional First Amendment theory offers a variety of justifications for 
our robust protection of free speech.25 The question in my mind is not whether 
those justifications makes sense in general, but whether they make sense with 
regard to hate speech in particular. In other words, Charlottesville and Skokie 
do not present a facial challenge to free speech but an as-applied one. With that 
in mind, it is worth measuring each of the traditional justifications for free 
speech against the specific harms that can be (and often are) occasioned by hate 
speech. 

First, the right to believe what we want and say what we believe is a basic 
attribute of our humanity. Free speech is an expression of our individual con-
sciousness. It defines who we are as separate and distinct from other human be-
ings, and respect for those differences promotes human dignity. Under this the-
ory, we protect free speech as a good in itself and not merely for its 
instrumental value in achieving other desired ends. Rights of conscience have 
never been treated as absolute, however. The government’s ability to accom-
modate the free exercise of religion, for example, is limited by the impact of 

 
22. Article 20 of the International Covenant on Civil and Political Rights (ICCPR), 999 

U.N.T.S. 171 (adopted Dec. 19, 1966) provides: “Any advocacy of national, racial, or reli-
gious hatred that constitutes incitement to discrimination, hostility or violence shall be pro-
hibited by law.” 

23. The U.S. ratification of the ICCPR contained an express reservation to Article 20, 
which was regarded as inconsistent with the First Amendment. S. COMM. ON FOREIGN 
RELATIONS, REPORT ON THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS, S. 
EXEC. REP. NO. 102-23, at 6-7 (2d Sess. 1992). 

24. For an influential discussion of these impacts, see MARI J. MATSUDA, CHARLES R. 
LAWRENCE III, RICHARD DELGADO & KIMBERLE WILLIAMS CRENSHAW, WORDS THAT 
WOUND: CRITICAL RACE THEORY, ASSAULTIVE SPEECH AND THE FIRST AMENDMENT (1993). 

25. See generally THOMAS I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION  6-7 
(1970) (explaining the functions freedom of expression plays in a democratic society). 
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that accommodation on third parties.26 It is not immediately obvious why the 
impact on others should not also be relevant in assessing possible limits on free 
speech. And, indeed, that is the entire basis for treating defamation as outside 
the protection of the First Amendment entirely. To be sure, defamation law al-
lows recovery for false statements of fact, not false opinions or ideas. And even 
with regard to false statements of fact, we require a showing of constitutional 
malice when the defamation plaintiff is either a public official or public figure-
i.e., knowledge that the statement is false or reckless disregard of whether it 
is true or falsein order to minimize the chill on public discourse.27 But these 
First Amendment safeguards, important as they are, have less to do with indi-
vidual autonomy than the communitarian value we attach to uninhibited politi-
cal exchange. 

Second, it is said that free speech drives the search for truth. In the words 
of Justice Brandeis, the remedy for speech is “more speech, not enforced si-
lence.”28 Under this theory, ideas are tested and improved through the market-
place of ideas. This process, it is claimed, weeds out pernicious ideas and re-
fines socially beneficial ones. This may well be true with regard to scientific 
inquiry and it would be nice if it were true in the political realm, as well. Histo-
ry, however, offers too many examples of despotic regimes for me to take com-
fort in the assumption that good ideas will inevitably triumph over evil ones so 
long as there is a free and open debate. And, even if that is true over the long 
course of history in the belief that the arc of the moral universe bends toward 
justice, as Dr. Martin Luther King, Jr. so often said,29 there can be much dam-
age done in the short run. Take the resurgence of neo-Nazi ideologies in Europe 
and elsewhere. Do we really need to engage in a free and open debate with 
those who embrace that ideology to appreciate its dangers and discard it again? 
One can and should be encouraged by the response to neo-Nazism and White 
supremacy that we have seen in Charlottesville and other cities. But can we re-
ally be certain that we know what the future holds so long as we trust in the 
process? Certainly, Europe has made a different judgment. 

Third, and relatedly, a strong First Amendment has been deemed essential 
to a functioning democracy.30 There is undoubtedly logic to the notion that de-
mocracy cannot flourish without an informed electorate, and an informed elec-
torate is not possible without the free flow of information and ideas. But, is it 
 

26. Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 708-09 (1985) (holding unconsti-
tutional under the Establishment Clause a Connecticut statute guaranteeing every employee 
the right to observe her own Sabbath because it left no room to consider the “burden or in-
convenience this imposes on the employer or fellow workers”). 

27. New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964). 
28. Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring). 
29. Our God Is Marching On! (Mar. 25, 1965) (transcript available at 

https://kinginstitute.stanford.edu/our-god-marching) (speech delivered at the conclusion of 
the Selma-to-Montgomery march). 

30. E.g., ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-
GOVERNMENT 93-94 (1948) (“[T]he principle of freedom of speech is derived . . . from the 
necessities of self-government by universal suffrage.”). 
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really true that the suppression of any ideas, no matter how anti-democratic, 
will necessarily stifle democracy? Again, Europe offers a counter-example. 
Hate speech has been widely banned;31 yet, it would be hard to argue that Eng-
land, France and Germany—to take just three examples—do not have function-
ing democracies. If anything, the range of political discourse in each of those 
countries strikes me as even broader than in the United States, extending fur-
ther on the political spectrum to both the left and the right. This is not to en-
dorse the regulation of hate speech as Europe has practiced it,32 but merely to 
raise questions about the often implicit assumption in the United States that any 
regulation of hate speech is, ipso facto, incompatible with democracy. 

Fourth, the First Amendment has been regarded as a political safety valve 
in two ways. Permitting dissident and even hateful groups to voice their views 
publicly allows time and opportunity for the opposition to galvanize. Converse-
ly, suppressing such groups only drives them underground where their anger 
can fester and they are more difficult to monitor. Perhaps that is true, but it is 
also true that mighty oaks from little acorns grow. Hitler started with only a 
handful of supporters but ultimately took over Germany and ravaged Europe. 
Hate speech can be like a match thrown in the woods.  It can either expire 
harmlessly or lead to a raging forest fire. History offers examples of both. 

In addition to these affirmative First Amendment theories, there is what 
may be described as a negative rationale for our belief in a system of free ex-
pression: distrust of the government’s ability to draw a line between protected 
and unprotected speech that does not favor the powerful and popular over the 
vulnerable and unpopular. The Supreme Court may have written that free 
speech “best serve[s] its high purpose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they are, or even stirs people to an-
ger.”33 And Thomas Jefferson may have believed that “a little rebellion now 
and then is a good thing.”34 Those in power rarely share either sentiment; they 
are far more likely to perceive challenges to their own authority or majority 
opinion as engines of instability and threats to the social order. The rule against 
content and viewpoint discrimination was developed to safeguard against that 
natural human tendency.35 Likewise, the Supreme Court has held that speech 
can only be punished as an incitement to violence if it is intended and likely to 
 

31. A collection of European hate speech laws is available at European Hate Speech 
Laws, THE LEGAL SPEECH PROJECT, http://www.legal-project.org/issues/european-hate-
speech-laws. 

32. For example, France’s highest court recently upheld the conviction of twelve pro-
Palestinians activists for violating France’s hate speech laws by wearing T-shirts that read: 
“Long Live Palestine – Boycott Israel.” See Glenn Greenwald, In Europe, Hate Speech Laws 
Are Often Used to Suppress and Punish Left-Wing Viewpoints, THE INTERCEPT (Aug. 29, 
2017, 8:42 AM), https://theintercept.com/2017/08/29/in-europe-hate-speech-laws-are-often-
used-to-suppress-and-punish-left-wing-viewpoints/. 

33. Terminiello v. City of Chi., 337 U.S. 1, 4 (1949). 
34. Letter from Thomas Jefferson to James Madison, (Jan. 30, 1787) (available at 

https://www.monticello.org/site/jefferson/little-rebellionquotation). 
35. See Mosley, supra note 12 (and accompanying text). 
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cause imminent lawless action.36 
Beyond the general proposition that censorship powers are almost always 

abused if for no other reason than “the business of the censor is to censor,”37 
history amply demonstrates the risk of allowing government officials to sup-
press speech deemed too dangerous to tolerate. Throughout the early part of the 
twentieth century, war protestors, labor picketers, civil rights activists, and fem-
inists were routinely arrested and jailed for engaging in speech (or such expres-
sive activities as picketing) that were viewed by those with the power to decide 
as presenting “a clear and present danger . . . [of] substantive evils that Con-
gress ha[d] a right to prevent.”38  Margaret Sanger, who went on to found 
Planned Parenthood, was the subject of an arrest warrant in 1914 on the ground 
that she had violated the obscenity laws by publishing a sex education column 
entitled “What Every Girl Should Know.”39 In 1919, Eugene Debs, a prominent 
labor leader and five-time presidential candidate, was convicted under the Es-
pionage Act of 1917 and sentenced to ten years in prison for giving a speech in 
praise of socialism, on the theory that its anti-war sentiments would discourage 
others from joining the Army and thus interfere with the government’s recruit-
ment efforts.40 As recently as 1962, Dr. Martin Luther King, Jr. was sentenced 
to forty-five days in jail in Albany, Georgia (after refusing to pay a fine) for 
praying outside city hall as part of an anti-segregation campaign.41 

The development of the modern First Amendment, with its emphasis on 
content and viewpoint neutrality, helped propel the great social movements of 
our time and the so-called rights revolution. That was true for the labor move-
ment,42 and it was true for the civil rights movement. The greatest legislative 
achievements of the civil rights era—the Civil Rights Act of 1964, the Voting 
Rights Act of 1965, the Fair Housing Act of 1968—were the result of a sus-
tained political effort, much of which took place in the streets. Not coinci-
dentally, many of the Court’s most important civil rights decisions following 
Brown v. Board of Education43 involved the First Amendment. 

For example, in Edwards v. South Carolina, civil rights protestors were ar-
rested for breach of the peace while engaged in a non-violent demonstration 

 
36. Brandenberg v. Ohio, 395 U.S. 444, 447 (1969). By requiring a close nexus be-

tween speech and any unlawful conduct that may occur afterwards, the decision in Branden-
burg provided constitutional protection for “mere advocacy,” which “our Constitution has 
immunized from government control.” Id. at 448. 

37. Freedman v. State of Md., 380 U.S. 51, 57 (1965). 
38. Schenck v. U.S., 249 U.S. 47, 52 (1919). 
39. See Gloria Feldt, Margaret Sanger’s Obscenity, N.Y. TIMES (Oct. 15, 2006), 

http://www.nytimes.com/2006/10/15/opinion/nyregionopinions/15CIfeldt.html. 
40. Debs v. U.S., 249 U.S. 211, 215 (1919). 
41. Taylor Branch, PARTING THE WATERS: AMERICA IN THE KING YEARS 600 (1988). 
42. E.g., Thornhill v. Alabama, 310 U.S. 88 (1940) (upholding the First Amendment 

right to engage in peaceful labor picketing); Hague v. CIO, 307 U.S. 496 (1939) (affirming 
the right of a labor union to hold public meetings in Jersey City). 

43. 347 U.S. 483 (1954). 
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outside the statehouse.44 Their convictions were reversed by the Supreme 
Court. In Shuttlesworth v. City of Birmingham, civil rights protestors were ar-
rested for marching without a permit in violation of an ordinance that gave city 
officials unfettered discretion to grant or deny such permits.45 Their convic-
tions, too, were overturned by the Supreme Court. In Gregory v. City of Chica-
go, civil rights protestors were arrested for refusing to suspend their peaceful 
march despite a police order to disperse.46 The Supreme Court again reversed, 
calling it a “simple case.”47 And, in NAACP v. Claiborne Hardware Co., the 
Court overturned what would have been a crippling damages award against the 
Mississippi chapter of the NAACP and its leader, Charles Evers, holding that 
the First Amendment protected their right to organize a peaceful boycott of lo-
cal merchants in support of integration, and that they could not be held liable 
for violence associated with the boycott despite their “emotionally charged 
rhetoric,” absent evidence that they had participated in the violence or unlaw-
fully incited it.48 Not all of these decisions explicitly rested on the neutrality 
principle, but the Court’s reliance on other doctrines was nonetheless informed 
by its skepticism that the government decisions under review were in fact moti-
vated by ideological hostility toward disfavored speakers.49 

Is any of this history relevant to the current hate speech debate? My answer 
is yes. The power to suppress hate speech (assuming it is expressed peacefully) 
necessarily assumes the power to suppress ideas that are deemed unacceptable. 
The decision of what ideas are suitable for public expression will never be 
made by those who need the First Amendment most—the politically marginal-
ized and “discrete and insular” minorities that cannot rely on the political sys-
tem to vindicate their rights.50 It will be made by the politically powerful, who 
have a self-interest in perpetuating their own power. 

Is hate speech different? Can it be treated as an exception to the rule that 
political advocacy is constitutionally protected? For me, the relevant question is 
not whether hate speech has uniquely harmful consequences that distinguish it 
from other political advocacy, but whether those who will be drawing the lines 
are likely to recognize the same limiting principles. Neither history nor con-
temporary events fill me with confidence. Only a few months ago, in Novem-
ber 2017, a leaked report revealed that the FBI had created a new counter-
terrorism label for Black Identity Extremists, which led to fears that the FBI 
would then use that label to justify political surveillance of Black Lives Matter 

 
44. 372 U.S. 229, 235-36 (1963). 
45. 394 U.S. 147, 150-51 (1969) 
46. 394 U.S. 111 (1969). 
47. Id. at 111. 
48. 458 U.S. 886, 928 (1982). 
49. See Elena Kagan, Private Speech, Public Purpose: The Role of Government Motive 

in First Amendment Doctrine, 63 U. CHI. L. REV. 413, 414 (1996) (arguing that “First 
Amendment law, as developed by the Supreme Court over the past several decades, has as 
its primary, though unstated, object the discovery of improper governmental motives”). 

50. U.S. v. Carolene Products, 304 U.S. 144, 153 n.4 (1938). 
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and other groups protesting police brutality and discriminatory law enforce-
ment (although the FBI denied that any such surveillance was taking place at 
the moment).51 There is peril in opening Pandora’s box. 

The country is not in the same place today that it was in the late 1970s 
when the Nazis tried to march in Skokie and we should not pretend otherwise. 
Justice Holmes once explained his disagreement with a 20-year sentence im-
posed on two defendants who had been convicted under the Espionage Act for 
distributing anti-war leaflets during World War I by describing them as “puny 
anonymities.”52 That same characterization could have been applied with more 
justification to Frank Collins and his handful of neo-Nazi cohorts at the center 
of the Skokie controversy.53 Sadly, it is impossible to dismiss the White su-
premacists who gathered in Charlottesville quite so easily. Their numbers have 
grown, in part due to the organizing capacity of social media, and we now have 
major party politicians, including President Trump, who seem quite willing to 
exploit racial division for political gain. 

That growing strength is cause for serious concern, but also highlights the 
risk of creating exceptions to the First Amendment that can then be used like a 
boomerang against those seeking to protest in favor of progressive causes. Al-
ready, we have seen a record number of anti-protest bills introduced in state 
legislatures around the country, and they are not directed at the White suprema-
cists.54 More than one hundred people who participated in a protest in Wash-
ington, D.C. on the day of President Trump’s inauguration were charged with 
rioting despite little or no evidence that they had engaged in any violent activi-
ty.55 

There are no easy answers or guaranteed outcomes to the hate speech prob-
lem.  Permitting hate speech carries the risk that it will be persuasive, leading to 
further inequality (or worse) and an even more divided society. Changing the 
free speech rules to suppress hate speech carries the risk that a diluted First 
Amendment will no longer protect those who seek to oppose hate speech with 
more speech, and may produce other unintended consequences as well, espe-
cially if those whose core ideology is hostile to civil liberties achieve greater 
political power. In the end, I am more willing to trust in a strong First Amend-
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ment and an independent judiciary. It is, I recognize, as much a leap of faith as 
an exercise in reason. As Justice Holmes wisely observed many years ago: The 
Constitution “is an experiment, as all life is an experiment.”56 A century later, 
the experiment continues. 
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