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The long-standing chasm between federal and 
state marijuana policy recently widened when 
U.S. Attorney General Jeff Sessions rescinded 

Obama-era guidance indicating that the Justice De-

partment would not make it a 
priority to prosecute federal mari-
juana crimes in states where the 
activities are legal. At present, a 
budgetary amendment is the only 
legal barrier to Justice Department 
enforcement of the Controlled 
Substances Act (CSA) against users 
and sellers of medical marijuana 
in the 30 states that have legal-
ized it. Nothing prevents federal 
prosecution of recreational mari-
juana activities in jurisdictions 
where they are legal. However, 
spurred by Sessions’s policy, Sena-
tor Elizabeth Warren (D-MA) in-
troduced a bipartisan bill in June 
2018 (S.3032) that would exempt 
most marijuana-related activities 
from CSA application when they’re 
allowed under state or tribal law 
— legislation that President Don-

ald Trump says he will support. 
As the marijuana-policy terrain 
shifts, it’s important to consider 
the potential public health bene-
fits of closing the federal–state 
divide.

Controversy over marijuana pol-
icy originates from the 1970 fed-
eral decision to classify marijuana 
as a Schedule I substance under 
the CSA. Schedule I drugs are 
deemed to have high potential 
for abuse and no accepted medical 
use. Crimes involving such drugs 
can result in penalties of thou-
sands to millions of dollars and 
substantial prison time. Mari-
juana’s Schedule I classification 
has been repeatedly challenged in 
all branches of the federal govern-
ment (see timeline), but although 
synthesized versions of some mari-

juana components, including the 
psychoactive compound tetrahy-
drocannabinol (THC), have been 
rescheduled and approved by the 
Food and Drug Administration 
(FDA), the plant as a whole has 
not. The FDA did recently approve 
a plant-based product, cannabidiol 
(CBD; Epidiolex), for the treatment 
of certain seizures in children.1 
The Drug Enforcement Adminis-
tration is expected to reschedule 
CBD so that Epidiolex can be 
sold legally.

Although the Obama adminis-
tration did not support reschedul-
ing of marijuana, it signaled in 
a series of Justice Department 
memos that it would ease federal 
marijuana-crime enforcement in 
some circumstances. This guid-
ance culminated in the 2013 Cole 
Memorandum, which deprioritized 
marijuana prosecutions in states 
where use was legal, indicating 
that states could proceed with 
carefully regulating and taxing 
marijuana. The Rohrabacher–Blu-
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menauer Amendment (previous-
ly the Rohrabacher–Farr Amend-
ment), adopted by Congress the 
following year and currently re-
newed through September 2018, 
went further, prohibiting the use 
of federal funds to prosecute med-
ical marijuana activities.

Encouraged by these develop-
ments, states have moved toward 
marijuana legalization, which 
more than 6 in 10 Americans 
now favor, according to a survey 
by the Pew Research Center. Start-
ing with California in 1996, more 
than half the states have legal-
ized medical marijuana, and at 
least three are currently consid-
ering doing so. This year, at least 
six more states are poised to fol-
low the nine states and District 
of Columbia that have legalized 
recreational marijuana.

As state legal restrictions have 
eased and evidence concerning 
marijuana’s medical benefits has 
accumulated, marijuana use has 
increased: about 9% of Ameri-
cans 12 years of age or older 
used marijuana in 2016, accord-
ing to the National Survey on 
Drug Use and Health. Marijuana 
sales in states where they are le-
gal topped $8 billion in 2017 and 
are projected to grow to $24 bil-
lion by 2025.2 State revenues from 
taxes and permits — totaling 
$745 million in 2017 and used 
for budget shortfalls, schools, 
public heath, and law-enforce-
ment programs — are expected 
to reach $4.3 billion in 2020.2 In 
short, state marijuana legaliza-
tion and industry growth show 
no signs of slowing.

Sessions’s about-face in Janu-
ary introduced new uncertainty. 
Although marijuana taxes typical-
ly account for at most 1% of state 
general-fund revenues, states’ reli-
ance on this money may increase 
as sales grow. Marijuana busi-
nesses face difficulty obtaining 

federally regulated credit and 
other banking services because 
of their precarious legal status.3

Such effects could jeopardize 
the continuity of the medical mari-
juana supply. In some states, dis-
pensaries are licensed to supply 
to both recreational and medical 
users, so action against them or 
their suppliers shrinks access for 
all. For patients using marijuana 
in lieu of potentially riskier alter-
natives such as opioids, supply re-
ductions could worsen health out-
comes. Furthermore, marijuana’s 
Schedule I status is a known hin-
drance to conducting the research 
required to secure FDA approval 
of medical marijuana products; 
federal funding for such research 
has been meager, and the federal 
government has a monopoly on 
supplying marijuana for clinical 
trials.

Another threat to medical users 
is the possibility that Congress 
will not renew the Rohrabacher–
Blumenauer Amendment, leaving 
prescribers, dispensers, and pa-
tients vulnerable to federal crim-
inal enforcement. Ultimately, in-
dividual U.S. attorneys’ offices will 
have to decide how to prioritize 
prosecution of federal marijuana 
offenses in light of competing 
demands on their resources — 
which will exacerbate the unpre-
dictability of marijuana markets. 
U.S. attorneys have considerable 
discretion, and though the social 
climate for prosecuting medical 
users in particular is not favor-
able, there are no longer any guar-
antees.

In addition, the absence of a 
sensible, stable federal marijuana 
policy affects the safety of mari-
juana products and physicians’ 
comfort in recommending or pre-
scribing them. Although the FDA 
has an approval track for botani-
cals, only one purified plant-
based marijuana product is cur-

rently regulated by the FDA.1 
Inconsistency in marijuana regu-
lation from state to state can al-
low inappropriate marketing, for-
mulation, and packaging practices 
to persist — making THC content 
across samples unpredictable, for 
instance, or permitting market-
ing of edibles that appeal to chil-
dren.4 Without FDA approval, a 
lack of information about efficacy, 
dosing, adverse effects, and avail-
ability of marijuana products de-
ters providers from recommend-
ing them.

The present state of conflicting 
laws seems unstable and subop-
timal for rational drug control. 
Federal regulation that accommo-
dates and reinforces state medi-
cal marijuana regulatory regimes 
would result in a safer, more reli-
able, more accessible supply of 
marijuana products. Congress, be-
cause it answers to the people 
and represents the states, appears 
the most likely branch to move 
on marijuana policy; it could even 
be encouraged to act by Canada’s 
recent legalization of recreational 
marijuana. Federal courts are in-
creasingly hearing challenges to 
marijuana’s Schedule I status but 
have so far been unwilling to 
deem Congress’s scheduling de-
termination irrational and there-
fore unconstitutional.

In Congress, rescheduling mari-
juana by amending the CSA is 
one attractive option. The execu-
tive branch, too, can reschedule 
CSA substances,3 but the mecha-
nisms are time consuming and 
unlikely to attract interest within 
the current administration. Be-
cause considerable evidence now 
supports marijuana’s therapeutic 
benefits in reducing chronic pain, 
nausea, and vomiting in patients 
with cancer, as well as multiple 
sclerosis–related muscle spasms,5 
there is a compelling argument 
that marijuana is more appropri-
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U.S. Marijuana Policy Milestones, 1970–2018.
Information is from the National Conference of State Legislatures. FDA denotes Food and Drug Administration, CSA Controlled Substances 
Act, and DEA Drug Enforcement Administration.

Gray: State action
Green:  Administrative action
Orange: Judicial action
Blue: Congressional action 

FEDERAL GOVERNMENTSTATE GOVERNMENT

1970

1980

1990

2000

2010

2018

1970: CSA passes: marijuana classified as Schedule I

1972: First petition filed to allow doctors to prescribe marijuana (denied after 22 yr of appeals)

1986: Dronabinol/THC (oral preparation) rescheduled from Schedule I to Schedule II
1986: DEA initiates public hearings on marijuana rescheduling
1986: Anti-Drug Abuse Act imposes stringent prison sentences for drug crimes 

1988: Administrative law judge rules marijuana be rescheduled; DEA administrator overrules

1987: Nabilone (oral preparation) designated Schedule II substance

1985: Synthetic cannabinoid oral preparations dronabinol/tetrahydrocannabinol (THC)
and nabilone approved by FDA

1994: D.C. Court of Appeals: DEA determination that marijuana not be rescheduled upheld

1995: Petition to DEA filed to reschedule marijuana based on evidence of  nonaddictiveness
(denied in 2001)

1999: Dronabinol/THC (oral preparation) rescheduled from Schedule II to Schedule III upon
manufacturer petition

2005: Supreme Court: federal commerce authority to prosecute medical marijuana crimes 
despite state legalization affirmed (Gonzales v. Raich)

2009: Ogden Memorandum deprioritizes federal prosecution of marijuana crimes in states
where medical marijuana is legal

2011: First bill introduced to deschedule marijuana altogether
2011: First Cole Memorandum reinforces Ogden Memorandum

2013: Second Cole Memorandum deprioritizes federal prosecution of marijuana crimes
in states where any marijuana use is legal

2014: Rohrabacher–Blumenauer Amendment prohibits use of federal funds to prosecute 
persons complying with state medical marijuana law

2002: 9th Circuit: doctors have free-speech right to advise patients re: marijuana
(Conant v. Walters)

2002: Petition to DEA filed to reschedule marijuana (denied 2013)

1996: CA approves medical marijuana

2003: MD approves medical marijuana

1998: AK, DC, OR, and WA approve medical
marijuana

1999: ME approves medical marijuana

2000: CO, HI, and NV approve medical marijuana

2004: MT and VT approve medical marijuana

2008: MI approves medical marijuana

2009: NJ approves medical marijuana

2010: AZ approves medical marijuana

2011: DE approves medical marijuana

2007: NM and RI approve medical marijuana

2013: IL and NH approve medical marijuana

2014: Guam, MN, and NY approve medical
marijuana; AK, DC, and OR approve
recreational marijuana

2016: FL, AR, ND, PA, and OH approve medical
marijuana; MA, ME, NV, and CA approve
recreational marijuana

2017: WV and LA approve medical marijuana

2018: OK approves medical marijuana; VT
 approves recreational marijuana

2012: CT and MA approve medical marijuana; WA 
and CO approve recreational marijuana   

1973: 2nd circuit: Schedule I classification is not irrational (U.S. v. Kiffer)
1973: DEA created to enforce CSA

1981–2018: Down-scheduling bills introduced annually
1981: First house bill introduced to down-schedule marijuana from Schedule I to Schedule II

2015: U.S. District Court: marijuana’s Schedule I status not unconstitutional (U.S. v. Schweder)

2016: 9th Circuit: Rohrabacher–Blumenauer Amendment affirmed (U.S. v. McIntosh) 
2016: DEA reaffirms position on Schedule I status after FDA review

2017: FDA approves Syndros, a liquid form of THC, and DEA designates it Schedule II

2018: Senate bill proposes to exempt from CSA marijuana activities legal in states or tribes 
2018: FDA advisory panel recommends approval of first cannabidiol-based product, Epidiolex
2018: U.S. District Court: constitutional challenges to marijuana’s Schedule I status dismissed

(Washington v. Sessions)
2018: Attorney General Sessions rescinds Cole and Ogden Memoranda
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ately designated as a Schedule II 
or Schedule III drug. Reschedul-
ing would facilitate further study 
of products for FDA approval, but 
would not automatically change 
the severity of penalties for mari-
juana crimes or alter international 
treaty obligations, enshrined in 
the CSA, to ensure that all psy-
choactive substances are used 
only for legitimate medical and 
scientific purposes.3

Congress could also remove 
marijuana from the CSA sched-
ules altogether. This dramatic 
action could be coupled with leg-
islation authorizing FDA oversight 
of marijuana products. Whether 
marijuana’s psychoactive effects 
preclude this move away from 
regulation as a controlled sub-
stance would provoke consider-
able debate. Subjecting marijuana 
products to FDA approval would 
hinder access initially but ultimate-
ly foster a robust system for reg-
ulation and research. FDA over-
sight of marketing would also 
improve product safety and con-
sistent promotion across states.3

The Warren legislation repre-
sents a third option designed to 

respect states’ rights — codify-
ing the approach articulated in 
the Cole Memorandum by amend-
ing the CSA to exempt marijuana 
activities that are lawful in the 
jurisdiction where they occur. This 
solution would be more perma-
nent than attorney-general guid-
ance or agreements between states 
and the attorney general regard-
ing enforcement, which shift with 
the political winds, and would 
therefore promote stability for 
medical users and suppliers. But 
it would not facilitate research 
into marijuana harms and bene-
fits, bring products within the 
FDA’s purview to ensure safety 
and efficacy, alleviate interstate 
health risks, or address potential 
conflicts with international treaty 
obligations.

We think this third option, 
which addresses some pressing 
conflict-of-law concerns such as 
unpredictable criminal enforce-
ment, is preferable to the current 
blurred vision of the future of mar-
ijuana policy. Ultimately, a more 
comprehensive federal regime that 
perhaps resembles Canada’s recent 
legalization of recreational mari-

juana could affirmatively promote 
health and safety through research 
and regulation.
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