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I. Introduction 

"The great lives arc lived against the perceived current of their 
times." 1 

GoVERNANCE OF ouR socrn1Y 1s BASED ON MAJOR­
I1Y RULE, with constitutional limits to protect civil liberties. 
ff citizens could readily opt out of paying taxes for police 
protection by local government because they prefer private 
provision of security services, the municipality would have 
considerable difficulty maintaining an effective local police 
force. Similarly, if citizens could opt out of paying taxes for 
public schools-perhaps because they are homeowners who 
no longer have children in the public schools or are ideolog-

t Russell Owen Washington. Nin, }wtir:es -1md Nine l'ers,m.alilie.s, N.Y. TIMES, Jan. 5, 
1936, at SM3 (referring loJusLices as ''nine. ol<I mP.n in black"). DREW PEARSON AND Rom,:in 
S. ALLEN, THI!. NtNE OLD MF.N (1936) (referring to the Justices a.~ "Lhe nine old men"). 

* Charles A. Beardsley Professor of Law Emeritus ar. Stanford Law School; Chairman 
of the National Lahor Relations Board (1994-1998); Chairman of Lhe C.alifornia 
Agriculturnl Labor Relation:; Board (2014-2017). The author was one of the signar.ories lO 

the Brief of Prufe.,.wrx Cynthia 1.. Estlund 111 al. as Ami,;i <:urar. in SujJj1ort of Rr..sjJondents in JantH 
v. A"i. Fril'n ,if Stale, Cty., rmrl Municipal Emp.s., Counr.il 31, No. 16-1466 (Feb. 9, 2018). The 
author is gnueful to Neil K. Damron, Stanford Law School JD '20 for his valuable rcscan:h 
assistance in connect.ion with this article. I have benefited from discussions with Rafael 
Gely and Tom Sobel • as well a.s Michael Subit, .John West, .Jeremiah Collins, Teague 
Paterson, Jason Walta, and Maryann Parker, labor lawyers addressing the consequence of 
Janus. Benjamin Oliphant of' Vancouver, Rriti~h Columbia ha~ been helpful in my 
examination of Justice Rand's decision promoting the. agency shop in Canada and it.~ 
impact upon the United States ,lC the time of the 1947 Taft-Ilanlc)' am,mdmellls. Of 
course, none of these individuals arc responsible for any limitations of this article. This is 
my responsihilily alone. 

1. William B. Goul<l, The Supreme Court's Labor and Employment Docket in the 1980 Term: 
.Jusli1:11 Rm1.nm1'.~ Tmn, .'i3 U. CoLo. L. REV. I. 4 (1981) (citing Murray Kempton, On Cardi­
nt1l Wy.tzy11ski, N.Y. R.i::v. m BooJ{.5,July 16, 1981, al 8). 
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ically opposed to public provision of education-public edu­
cation would suffer because the level of funding would 
decline significantly. Depending on the varying objections of 
the citizenry, the funding base for public services would be 
undermined with inevitably negative effects on the provision 
of those services. 2 

Five years ago l was anything but clairvoyant. in assessing the fu­
ture of litigation about union security or "fair share" provisions of col­
lective agreements requiring employees to pay union dues in the 
public sector. I said the "good news is thatjustice Scalia," whose views 
were so sensible merely three decades ago,:" could stilt tip the balance 
of a deeply divided Court. The "bad news," I said, is "that Justice Scalia 
could tip the balance."4 This commentary could not properly antki­
pate Justice Scalia's death5 and the arguably unconstitutional obdu­
racy of Senator Mitch McConnell blocking President Barack Obama's 
appointment of the moderate Chief Judge Garland Lo the Supreme 
Court to fill the Scalia vacancy.6 Moreover, it did not anticipate the 
profound politicization of the Court by President Trump through the 
2016 election and the subsequent appointment of Justice Neal Gor­
such7 (and later Brett Kavanaugh), which was to tip the balance of the 
so-called "fair share" issue.s 

The Gorsuch appointment and Senate's unwillingness to even 
consider President Obama's nomination of Merrick Garland set the 
stage for Janus v. American Federation of State, County, and Municipal Em­
ployees, Council 31 and a 5-4 opinion authored for the majority by Jus· 

2. Brief of Prolcssors Cynthia L. Estlund el al. as Amid Curiae in Support of Respon­
denl:< al l.15-16,Janus v. Am. Fed'n of S1ate, Cty., ancl Municipal Emps., Council 31. 138. S. 
Ct. 2448 (2018) (No. 16-1446). 

3. Lehnert v. Ferris Fac:ulty Ass'n, 500 U.S. 506, 550 (1991 ). 
4. William B. Gould rv. 07WJniud Lnbor, '!11e S1tpreme Court, ttnd Hnrri.1 v. Quinn: Dija 

Vu All Over Again?, 20\4 S111•. Cr. Rt:v. 133, 173 (2014), 
5. Adam Liptak, Antonin Smliri, fwtice ,m tit~ SuJ,mnr. Cou1·t, Dit:s 111 79, N.Y. T1MF.s 

(Feb. 13. 2016), hups://www.nylimes.<:om/2016/02/14/us/anlonin-scalia-death.html 
[lltlps:/ /pcrma.cc/9GYK-7P65 I. 

6. Nicholas Fandos, Garlan,l ShtJultln 't Be Considmid Aft11r El.e,:tion, McConnell Says, N.Y. 
TIMES (Mar. 20, 2016), https:/ /www.ny1.imes.com/2016/0V2l/us/polilics/merrick-gar 
laml-supremc-court-mitch-mcconnell.hunl [https://perma.cc/UESA-KVHTl. 

7. Julie Hirschfeld Davis, Neil Gm:m,;h ls Swarn in a.1 Supremr. Courl.Justic:e, N.Y. TIMF.S 

(Apr. 10, 2017), https:/ /www.nytimes.com/2017 /04/10/us/politics/neil-gom1ch~11 
premc-court.html [https://perma.cc/AR8C-KXD4]. 

8. See /{1/nerally Eph; Sys. Corp. v. Lewis, 138 S. Ct 1612 (2018) (denying employee 
group protests (in a .">-4 opinion wrilten by.Justice Gorsuch) and demon.~1.rating a willing­
ness to brush aside inconvenient facu; in 01-der to reach a result which would diminish the 
strength and solidarity of labor (while not pre~enting a fair share issue), by ignoring the 
fact that ('.Oller.tive action is frequently unrelated lO union activity). 
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ticc Samuel Alito, who had expressed considerable impatience for the 
better part of this decade with the Court's extant precedent and the 
principle of stare decisis.9 As Yale Law School scholar Linda Green­
house wrote on the eve of Janus: 

It's no secret that public employee unions skew Democratic. 
Teachers unions, in particular, give Democrats a lot of money, 
some $60 million alone during the 2016 election. It's also no secret. 
that as private sector unions shrink into near invisibility-6.5 per­
cent of the private sector work force was unionized in 2017-un­
ions still cover 34.4 percent of public sector workers, and public 
sector unions represent the future of organized labor. Take them 
down, and you remove a. money engine Jar the Democrats and cast a big 
shadow over the future of org,mi.zed labor if.se[f1° 

Ms. Greenhouse, noting the 2018 upheaval_ and protest by public 
school teachers in stat.es to which collective bargaining had not ex­
tended, 11 stressed the fact that not only was the Court transparently 
political in its involvement in the politics of labor management rela­
tions but that it had also reflected the polarization of the political 
parties.12 

9. Janus v. Am. Fed'n of State, Cty, and Mun. Emps., Council 31, 138 S. Ct. 2448, 
2478-79 (2018); Richard M. Re, S111:on,d Thoughts on "Onr. Last Ch1m1:e"?, UCIA L. RF.v. 

(forthcoming 2019) (citations omiued): 
Had Hillary Clinton won the presidency instead of Donald Trump, Janus almost 
certainly wo11l<l not have happened-and Ab(lod'., supponcrs would have had the 
doctrine of one last chance to thank. Jmius thus offers an example of how de­
ferred dec.isions create opportunities for politics to either check or reinforce the 
Court: during the 2016 presi<lcncial election, unions, their mernbers, and rhe 
public were on no1ice that Ahood was hanging in the hahrnc.e. Those actors could 
mobilize and vote accordingly. 

10. Linda Greenhouse, A Question of l,egiti11t(l,1;y l,1111ms JM· the S1if1reme Court, N.Y. TIMES 

(June 21, 2018), https:/ /www.nyt.imes.com/2018/06/21/ opinion/supreme-court:janus­
unions.htrnl {https://perma.cc/TT7Z-AI\8WJ. 

11. Dana Goldstein, Arizo11a T,u,du,~ Vote in Favor of Statewide Wa/k(lul, N.Y. T1Mr-.s (Apr. 
20, 2018), https:/ /www.nytirnes.com/2018/04/20/lls/arizona-teacher-walkout.html 
[lmps://pcrma.cc/!>AVK-C2V7); Dana Goldstein, Teacher Wa/J,.outs: \Vhat to Know rtnd W'hat 
'" F.xpe,:t, N.Y. TIMES (Apr. 26, 2018), https://www.nytimes.com/2018/04/03/us/tcachcr­
walkouL~ ... ~trikes.html [http.~://perma.cc/7QGB-DTKZ); Dana Goldstein & Alexander 
Burns, Teacher Wallwu.ts Threaten Republicans' Grip on Red States, N.Y. T1M1::s (Apr. 26, 2018), 
https://www.nytimes.com/ 2018/ 04/ 12/ us/ teach er-wal kout.s-th rcaten-repu bl ican-glip-on­
conserva1 ive-states. hun I [https://perma.cc/4lJXN-LfiQUJ; Michelle Chen, The Oklahoma 
Teacher's Strike ls a Mutiny Against A1uteri!y, IN T1msr,: T,~n:s (Apr. 5, 2018, 7:37 AM), http:// 
in thesetimes.com/worki ng/ en try /21040 / 0 klahoma-tcachers~tti ke-austeri ty-wes t-virgi11 ia­
kentucky-wageHtudcnts [https:/ /perma.cc/HG7P-65RJ); Noam Scheiber, Can Wr.ak Un­
ions Gel Teachers More Money?, N.Y. TtMl'.S (May 5, 2018), l1ttps;//www.nytimes.com/2018/ 
05/05/sunday-review/unions-rcachcrs-money-strike.hunl [hltp.~://pcrma.cc/B82H· 
UG7B]. 

12. See generally Wu.uAM B. COULD IV, LAnoRtm RF.IATIONs: I.Aw, Pouncs, ANIJ THE 

NLRB -A MEMOIR (2000) (highlighting the integration of politics and law in the manage­
ment of labor relations and uniom). 
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This reality is vividly demonstrated by the fact that just seventy 
years ago a leading conservative spokesman of the Republican party, 
Senator Robert Taft of Ohio, could shape the Taft-Hartley amend­
ments by expressing support for the so-called Rand formula.n This 
was reflected in the Canadian arbitration decision when he discussed 
the union security provisions of the 1947 Act by stating: 

The rule adopted by the committee is substantially the rule now in 
effect in Canada ... [T] he present rule in Canada is that there can 
be a closed shop or union shop, and the union does not have to 
admit an employee who applies for union membership, but [if] the 
employee ... pays dues without joining the union, he has the f'ight 
to be employed.14 

Senator Taft expressed himself in support of a compromise be­
tween the union shop requiring full membership as a condition of 
employment and the open shop which precluded any encouragement 
of union membership. This position became that of American Labor 
law which in some respects, is now wholly out of step with an 
expanding support for right-Lo-work legislation (twenty-seven states 
now have enacted such legislation 15), as well as the Janus interpre­
tation of the First Amendment, which is illustrative of expansive 1t1 

I?,. W1LLLA.\f KAl'LAN, CANAOIA.'l MAVER1c.1<: THI! Lim AND T11,n:s 01·· lvA..-s C. RANo 
165-220 (2009). 

14. Note, The Agerwy Sh11/1, Federal Law, and Ille Right-lo-Work States, 71 YAu: LJ. 330, 
333-34 (1961 ). 

15. W1LL1AM B. Got1Lu rv, A PRIMER ON AMF.RIC.AN LABOR 1../\w (6th ed. forthcoming 
2019) (Alabama, Arizona, A,·kansas, "Florida, Georgia, Idaho, Indiana, Iowa, Kansas, Kcn­
rucky, Loui.~iana, Michigan, Mississippi. Nebraska, Nevada, North Carolina, North Dakota, 
Oklahoma, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, West Virginia, 
Wisconsin, and Wyoming c11rrendy have right-to-work laws); Kurt Erickson &Jack Suntrup, 
Democrats, union.t dei:lnr,, vidory as lright lo wU1k' losr.s i,y wide wirgin in Miswuri, ST. Lour~ 
PosT-D1sPATC1J (Aug. 8, 2018), https://www.:sllioday.com/news/local/govt-and-politics/ 
de1nocrats-union.Hleclare-victory-as-right-to-work-loses-by/anide_d75f<:640-45c0-5ccc-93c.9-
!)lcecca~6113.html (hups://perma.cc/W4AT-DA7L] (Mi~~ouri has repealed it~ legislation 
through a 2018 referendum); Noam Scheiber, Missouri Voters &jecl llr1ti-Uni1m I.aw in a 
Victory JiJr l.abor, N.Y. T!~n:s (Aug. 7, 2018), lmps://www.nycimcs.com/2018/08/07/busi 
ness/cconomy/missouri-labor-right-to-work.html (https://pcrma.cc/9LCX-8XKL). 

16. Walker, Ill v. Tex. Div. Sons of Confederate Veterans, Inc., 135 S. Ct. 2239, 
2245-46 (2015); m genr.mlly Ple~~ant Grove City v. Summum, 129 S. CL. 1125 (2009) (hold­
ing that the government allowing some private entities to place penna11e11t monuments in 
a park but not others is government speech not 1,;overed by the First Amendment); .wre 
gmerally Johanns v. Livestock Mktg. Ass'n., 544 U.S. 550 (2005) (holoing that the govern­
ment's generic advertising funded by beef producers was government speech not suscepti­
ble to the First Amendment); s11e genem,lly Delano Farms Co. v. Cal. Tahlc. Grape Comm'n, 
417 P.~rl 699 (Cal. 2018) (holding that thP. Table Grape Commission·.~ campaign funded 
hy grape producers was not compelled speech but government speech); William Baude & 
Eugene Volokh, Compe.llt:d Subsidi,.s and the Fi~l Awmdnumt, 132 HARV. L. RE.v. 171, 171-72 
(2018) ("( t)he employees in Janus were not. compelled to speak, or to associate. They were 
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and misleading17 judicial activism. 
We have been here before. The initiatives undertaken by Presi­

dent Roosevelt and the Democratic Congresses in the Great Depres­
sion of the 1930's produced enormous tension as the Court of "nine 
old men" invalidated a series of legislative enactments produced by 
the New Deal. In their wake, President Franklin D. Roosevelt pro­
posed what came to be known as the "Court packing" proposal. But 
today new ideas about more limited tenure or terms for Court mem­
bers have emerged again 18 as the Court seems to have injected itself so 
extensively into legislative policy judgment,; by demonstrating a will­
ingness to upend precedent as part of an unparalleled judicial activ­
ism, far beyond anything for which the Warren Court was criticized.19 

The "switch in time which saves nine" came with the Court's shift 
in sustaining legislation regulating minimum wages and providing for 
collective bargaining through majority rule, both of which saved that 
day. 20 A new edifice emerged as the Court, confronted by the claims 
on behalf of individual liberty and advantage said: 

The practice and philosophy of collective bargaining looks wiLh 
suspicion on such individual advantages ... adv.rntages to individu­
als may prove as disruprjve of industrial peace as disadvantages. 
They are a fruitful way of inte1fering with organization and choice 
of representatives; increased compensation, if individuaUy de­
served, is often earned at the cosl of breaking down some olher 
standard thought to be for the welfare of the group, and always 
creates the suspicion of being paid at the long-range expense of 

compelled to pay.just as we all are compelled to pay taxes; our having to pay taxes doesn't 
violate om· Firsl Amendment rights, even when the taxes arc used for speech we disapprove 
of .... "; lhis persuasive point is, of cour.~e. separate from the dispute about so-called 
govermm:11t speech). 

17. Baude & Volokh, suf,ra note 16, at 184 (the Court in Abuod,}anus, and many other 
cases has vaguely hinted a1 a historical argument, dting Jefferson's ohjcc.tion "r.o com­
pel [ling] a man to furnish contributions of money for the propagation of. opinions which 
he disbelieves and auhor[s];" but Jefferson was actually talking about the propagation of 
religious opinions in thar. quote, which is regnlaled by a separate constitutional provision­
the Establishment Clause (citations omittf~d)). 

18. David Leonhardt, Opinion, The Supremf. Court Ner.rfs Terra J,i1nil.<, N.Y. T1:,.ms (Sept. 
18, 2018), https:/ /www.nytimes.com/2018/09/ 18/ opinion/ columnists/hrett-kavanaugh­
supreme-court-term-limits.html (https:/ /penna.cc/ZB3M-E48L): David Leonhardt, Opin­
ion, 111e Suprr.me r,ottrl b Coming Apart, N.Y. TIMES (SepL. 23, 2018), https://www.nytimes 
.com/ 2018/09/23 /opinion/col um nis ~/ supreme-coun-brett-kavanaugh,partisan,republi 
cans.html [hups://pcrma.cc/WTF4-PB73]. 

19. S11e gmr.mlty CHARI.RS L. BIJ\CJ<,JR., THE I'EOPLF. AND THF. COURT: Jt:ntCIAI. RF.VlF.W IN 

/1. Di::MuCu.AC.'Y (1960) (highlighting the fundamentally different standards applicable lo ar­
eas of Warren Court activism compared to the judicial activism of the 1920s-30s). 

20. West Coast Hotel Co. v. Parrish, 300 U.S. 379, 400 (1937); NLRB v. Jones & 
Laughlin Steel Corp., 301 U.S. 1. 4.3 (1937). 
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the group as a whole ... [t)he workman is free, if he values his own 
bargaining posilion more than that of the group, to volt: again.st 
representation; but the majority rules, and if it collectivizes the em­
ployment bargain, individual advantages or favors will generally in 
practice go in a.s a contribution to the collective result."21 

In the same year, the Court fashioned an implied duty of fair rep­
resentation that the union owed to all employees that it represented 
within the bargaining unit, be they union or nonunion supporters.n 
The above-referenced brief filed by labor law academics23 in Janus 
made the fundamental point that just as the Court had deferred to 
the legislative judgments supporting collective bargaining in the 
1930's in the private sector, comparable deference was necessitated by 
the political decisions that the states had made to promote the collec­
tive bargaining process through the same public sector private financ­
ing of the system that had already become rooted in the above noted 
priv.:tte sector 20 years earlier.24 Employers, as well as labor unions, 
saw a considerable benefit in this process in that it was inevitably 
based upon the view that frivolous grievances would be screened out 
by the exclusive bargaining agent, conserving its resources to focus 
upon more important or meritorious cases, some of which might in­
volve precedents for the entire workforce in the bargaining unit. 

Now in 2018, the Court in Janus held by a 5-4 vole that this private 
system of dispute resolution finance, insofar as it rests upon the pay­
ment of dues by nonmembers as well as members, is unconstitutional 
under a newly minted version of the First Amendment's protection of 
freedom of speech and against a wide varieLy of issues of which this 
Court disapproves. The Court in Janus opined: 

[P)ublic-sector union membership has come to surpass private-sec­
tor union membership, even though there are nearly four times as 
many total private-sector employees as public-sector employees ... 
This ascendance of public-sector unions has been marked by a par­
allel increase in public spending ... the mounting costs of public­
employee wag·es, benefit~, and pensions undoubtedly played a sub­
stantial role ... These developments, and the political debate over 
public spending and debt they have spurred, have given collective-

21. J. I. Case Co. v. NLRB, ~21 U.S. :n2, 338-39 (1911). 

22. Steele v. Louisville & Nashville R.R. Co., ~l!~ U.S. H/2, 204 (1944). 

23. Amicu.~ Brief, .wif,m note 2, at 14. 

24. Compare Unitt:<l Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 
574, 585 (1%0), 1tnrl Uniierl Steelworkers of Am. v. Am. Mfg. Co., 363 U.S. 564, 568 
(1960), and United Steelworkers v. Enter. Wheel & Car Corp., 363 U.S. 591, 598-99 
(1960), and Vaca v. Sipes, 386 U.S. 171. 177 (1967), with Clayton v. Int'I Union, United 
Auto., Aerospace, & Agr. Implement Workers of Am., 451 U.S. 679, 6% (l!-181). 
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bargaining issues a political valence that Abood did not fully 
apprecia te.11.r; 

215 

The now retired justice Kennedy, widely viewed as sympathetic to 
minorities in sexual orientation26 and criminal law as it relates to the 
juveniles arenas,27 emphasized in oral argument how he objected to 
the collective bargaining policies pursued by public sector unions,28 

just as Justice Ali to did in the Janus opinion itse)fl9 and the preceding 
opinions which he authored. 

This article examines the caselaw and arguments that antedated 
Janus as well as the rationale of the majority opinion of which now 
revives the early New Deal judicial personal predilections regarding 
economic and regulatory policy which, in Justice Kagan's persuasive 
dissent, means that, "the majority's road runs long ... at every stop are 

25. Janus v. Am. Fed'n of Stale, Cty., and Mun. Emps., Council 31, 138 S. Ct. 2448, 
2483 (2018). 

26. See generally Uniled States v. Wimbor, 570 U.S. 744 (2013) (majority opinion l,y 
Justice Kennedy holding that the federal Defense of Marriage Act (DOMA) was unconstim­
tional as unequally clisadvantal{ing saine-.~ex couples economically). Se-e wmemlly Obergefell 
v. Hodges, 135 S. Ct. 2584 (2015) (majority opinion by.Justice Kennedy holding that deny­
ing same Hex couples the fundamental right to marry violale:i; 1.he Due Process Clause of the 
Fourteenth Amendment). SP.P. genemlly Lawrence v. Texa.~. 539 U.S. :>58 (2003) (majority 
opinion by Justice Kennedy holding that a Texas sta\llle making it a crime for two pen.om 
of the same sex to engage in certain inti male sexual conduct was unconstitutional). 

27. See generally Roper v. Simmons, 543 U.S. 551 (2005) (majority opinion by Just.ice 
Kennedy holrling that the execution of individuals who were under 18 years of age at the 
time of their capital crime i~ prohibited by the Eighth and fourteenth Amendment). 

28. Jrmus, 138 S. Cc. at 2502. Consider: 
[The union) can be a partner with (the state] in advocating for a greater .~izc 
workforce, against privatization, against merit promotion, against-for teacher 
temll'e, for higher w·<1ges, for massive government, for im:reasing bonded indebt­
edness, for increasing taxes? Thar.'s-that's the i11tere:1t the state has? ... doesn't 
it hlink reality to deny that that is what's happening here? 

Transcript of Oral Argument at 47, Janus v. Am. Fcd'n of State, Cty., and Mun. Emps., 
Council 31, 138 S. Ct. 2418 (2018) (No. 16-1466) (comment by Justice Kennedy). 

{A] union's position necessarily affects the size of govemmenr. h nor. the size of 
government a question on which there are fundamental political beliefa funda­
mental convictions that are being sacrificed if a nonunion member objects to this 
line of policy? Are there not other union proposals that say that State employee's 
salary must be a certain percentage of the total State expenditure? Doe:; this nor. 
also involve the size of government, which is a fundamental issue of political be­
lief? ... I'm asking the justific.ation for [chargeable and nonchargeable dues 
under Abood] under the Fir~t. Amendment ... In an era where government is 
getting bigger and bigger, and this is becoming more and more of an important 
iss\le r.o more people .... [Y]ou say it's fair share. The objectors to Abood say that 
it. isn't. 

Transcript of Oral Argument at 37-39, Harris v. Quinn, 134 S. Cr.. 2618 (2011) (No. 11-
681) (comment by Justice Kennedy). 

29. Janus, 138 S. Ct. at 2166-67, 2474-77. 
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black-robed rulers overriding citizens' choices."30 Then this article dis­
cusses Janus's impact, the issues immediately posed to the lower courts 
(ultimately some of them undoubtedly for the High Court itself) and, 
perhaps equally important, what can be done to fill in the collective 
bargaining void in a process that has declined so considerably in the 
private sector as well as the public sector. In this connection, this arti­
cle also examines the direct impact of Janus on private sector litiga­
tion. The above-mentioned decline is correctly viewed as one of the 
major factors in the ever-increasing inequality in our society today.31 

II. Janus - How We Got There and Where It Takes Us Now 

The issue before the Court in Janus first emerged in cases involv­
ing attacks upon the union shop, requiring membership as a condi­
tion of employment, under the Railway Labor Act of 1926 ("RLA"), 
which regulates both railroads and airlines. Until Congress enacted 
amendments to the statute in 1951, the practice on railways had been 
that of the "open shop"-where no one could be compelled to be­
come a member or pay dues exacted by a labor organization. The year 
1951 altered that, and constitutional litigation attacking negotiated 
union security clauses soon followed. In the first of these cases, Rail­
way Employees' Department v. Hanson, 32 the Court, speaking through J us­
tice Douglas, said that these agreements were made pursuant to the 
federal law, and by the force of the Supremacy Clause33 could not be 
constitutionally invalidated.34 Neither the First nor the Fifth Amend­
ments were violated, in the view of the Courl, when the obligation was 
the payment of "periodic dues, initiation fees, and assessments" per­
mitted by the statute.35 Congress, said the Court, had a compelling 
interest in seeking to fashion "[i] ndustrial peace along the arteries of 
commerce, ''36 and nothing in the decision spoke conclusively about 
the use to which dues were being put. Thus, the Court was able to 

30. Id. at 2502. 
31. See generally Ju-ed Bernstein & Dean Baker, Unions in the 21st century: A potent 

wea,pon against im11uality. WAs1-1. PosT. (Sept. 3, 2018), ltttps:/ /www.washingtonpost.com/ 
news/ postevery1hing/wp /20 I 8 /09 / 03 /un ions-in-the-2hL<enLU1y-a-po Len L-weapon-ag 
ainst-inequality /?noredirecL=on&utm_term=.tbfc3c 1 Of8b7 [https:/ / perma.cc/ A6ZK-SZU 
T]. 

32. Gould IV, .mpra note 4, at 173. See gen,,mlly Ry. l::mp. Dep'I. v. Hanson, 351 U.S. 225 
(1956) (one of the first. cases challenging th~ constimtionaliLy of open shop agreements 
and union dues). 

33. U.S. CoNS'I'. art. Vl, cl. 2. 
34. Hanson, 351 U.S. at 232. 
35. ld. at 238. 
36. Id. at 233. 
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reserve the question of possible First Amcndmen t violations in the 
event of attempts to secure ideological conformity.37 

A subsequent and important decision presenting this issue was 
one authored by Justice Brennan in International Association of Machin­
ists v. Street.3B In this case, the Court reiterated the point made in Han­
son39 that the payment of dues and initiation fees as a condition of 
employment was not unlawful or unconstitutional. However, in Street, 
the m~jority staked out new ground and safeguarded the rights of dis­
sidents when it said the following: 

A congressional conct:l'n over possibk impingements on the inter­
ests of individual dissenters from union policies is ... discernible 
.. . We may assume that Congress was also fo lly conversanl with t11e 
long history of intensive involvemenL of the railroad unions in po­
litical activities. But it does nol follow lhaL [the Act] places no re­
striction on Lhe use of an employee's money, over his objection, to 
/\t1pporl political causes he opposes merely because C(,mgn-:ss did 
not enact a comprehensive regulatory scheme govern ing 
expenditures.40 

Expressing no view on the question of whether "other union ex~ 
penditures objected to by an employee and not made to meet the 
costs of negotiation and administration of collective agreements, or 
the adjustment and seukment of grievances and disputes"41 could be 
charged, the Court held that, though dissent could never he pre­
sumed, dissidents could lawfully object to payments used for political 
causes with which they disagree. Thus began an unfolding drama, the 
tempo of which has accelerated in this century. Justice Frankfurter 
dissented in Street,4 'l finding no legislative intent to preclude union 
expenditures on the political process.43 He properly emphasi:ted the 

37. Id. at 238. 
38. h1t'I Ass'n of Machinist.~ v. Street., 367 U.S. 740, 744-46 (1961); Bhd. of Ry. and 

S.S. Clerks, Freight 1-landlers, Express and Station Emp. v. Al.le n, 373 t l.S. ] 13, 121 (1963) 
(subsequen tl y, the Stnlllt principle w.u. rei1eratecl in tJ1.i's cas·e, which saicl tJial "[Ljhe neces­
sary pretlictllc for such re mcdit;s I vis-,\-vi·~ union expenditures over ::i proper o l~ject.i<Ju] ... 
is a division of the unio n's political m,pcnditures from those germane to collective 

harg-<1ining"). 
39. Hfin.son, 351 U.S. at 338. 
40. Street, 367 U.S. at 766-67:J. Albert Woll, UnionI in Politil:.v: A Sttuly in l,ttW and the 

Workm' Needs, 34 S. C'..AL. L. R.Ev. 130, 14:i-44 (1961). Cf. Joseph L. Rauh, Jr., Legality of 
Union Political Expendilures, 34 S. G'\1., L. RI::v. l:i2, 163 (1961). 

41. Street, 367 U.S. at 769. 
42. Id. at 797 (l:<'rankfurter,J., <lissenting). 
43. Street, %7 U.S. at 800-02 (Frankfurier, J.. dissenting); Davirl B. Gaebler, Uninri 

Pvli/ical Acli.riit,y or Collectiv11 Barga·ining? First Am1md111ent Limftations on the Uses of Union Sltoff 
P:tt1uls, 14 U.C. DAVIS L. RE.v. 591, 595 (1981). Alan 1-Tyde, E,mwmir. Labor Lriw v. Pi1litit:1il 
Labor Relations: Dilemmm for Liberal Legalism, 60 U. TEX. I.. RF.v. l, 28 (1981). 
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deep involvement of the labor movement in the political process 
through its adoption of a "program of political action in furtherance 
of its industrial standards."44 Justice Frankfurter noted that the dissi­
dents had not been denied an ability to participate in the union so as 
to influence the collective position, nor were they precluded from 
speaking out in opposition to the union. Rejecting the argument that 
the union's role in the political process was unrelated to collective 
bargaining about employment conditions, the Frankfurter dissent 
noted that the pressure for legislation (e.g., legislation that estab­
lished an eight-hour day for lhe railroad industry) "affords positive 
proof that labor may achieve its desired result through legislation af­
ter bargaining techniques fail."45 

Abood v. Detroit Board of Education extended this controversy to the 
public sector, where constitutional objections articulated by dissenters 
could be made more directly because of the involvement of the gov­
ernment itself and consequent state action in the negotiated union 
security agreements.16 In considering the expenditure of dues ob­
tained through such union security agreements, the Court in Abood 
drew a line of demarcation between that which was "germane"47 to 
collective bargaining and chargeable on the one hand, and that which 
was unrelated, including political activities, which was unconstitution­
ally imposed upon dissenters where they objected.48 Again, this case 
directly presented a constfrutional issue because of the involvement of 
government. 

Meanwhile, union security agreements in the private sector had 
been legislatively contentious at least since the Taft-Hartley amend-

44. Street, 367 U.S. at 812-13 (Fnmkfurter, J., dissenting). 
45. Id. at 814 (Frankfurter, J., dissenting) (Justice Frankfurter made this point dra· 

matically when he said: " [ l] he notion that economic and political concerns are separ.,ble is 
pre-ViclOrian"). 

46. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 232 (1977). 
47. Id. at 235. 
48. Fed. Election Comm'n v. Nat'l Right to Work Comm., 459 U.S. 197, 209 (1982); 

Abood, 431 U.S. ai 235-3fi ("We do not hold that a union cannot constitutionally spend 
funds for the expression of political views, on he half of politkal candidates, or Loward lhe 
advancemem of other irleological causes not germane to ils duties as collective-barg-aining 
representative. Rather, the Constitution requires only that such expemJitun::s be fi11a111.;ed 
from charges, dues, or assessments paid by em1>loyees ,vho do not o\~ect r.o advancing 
those ideas and who are not coerced into doing so againsl their will by the threaL of loss of 
governmental employment."). See generally Pipefittcrs Local No. 562 v. U.S., 407 U.S. 385 
(1972) (campaign expenditure legislation rcgular.ing union involvement in politics have 
proceeded on the a~sumpt.ion that such monies would be obtained voluntarily). 
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ments in 1947.49 The amendments: (1) prohibited Lhc "closed shop," 
compelling membership prior to employmcnt,50 (2) provided for the 
voluntary negotiation of a limited type of so-called "union shop" 
agreement, requiring membership or financial obligations as a condi­
tion of employment (frequently called the "agency shop"), and (3) 
and allowed the states to enact so-called "right-to-work" laws that pro­
hibit such collective bargaining agreement clauses.51 More than half 
the states in the Union have enacted such laws.52 In the public sector, 
where Lhe nomenclature is "fair share" agreements, a storm had been 
building by virtue of dual attacks upon both relatively successful pub­
lic-sector unions generally, and upon union security agreements, in 
particular. One public sector illustration of this trend is Wisconsin, 
which pioneered comprehensive collective bargaining legislation53 

and is now in the midst of debate about labor law reform. These initia­
tives have threatened the very existence of public-sector unions in that 
state,n1 although attempts to enact similar legislation in the private 

49. Labor-Managt:ment Relations (Taft-Hartley) Act, Pub. L. No. 80-101, til Star .. 13fi 
(1947) (codified a$ amended at 29 lJ.S.C.. §§ 141-87). 

50. Algoma Plywood & Veneer Co. v. Wis. Emp't Relations Bd., 336 u_s. 301, 307 
(1949). 

5]. Benjamin Collins, Righi to Work Laws: Legislative Background and J~mpirical Research, 
CoN<:. Rt·~'>l::/\RCH Simv. (Jan. 6, 2014), http://fas.orghgp/cn;/mi~(;/R42575.p<lf [tittps:// 
pcrma.cc/G7U8-ADBW). David H. Topol, Nole, Union Shc,J,.v, Stat11 A,:tion, 1mrl the Natiunat 
Lab<>r R.elations A,t, 101 YALE L,J. 113!'>, 1150 ( 1992); Vincent. G. Macaluso, The NLRJJ ''Of11nu 
the Union," Taft-Hartley Style, 36 CoRNF.1.1. L. Q. 443,446 (1951). 

52. United Aur.o., Aerospace & Agric. Implement Workers of Am. Local 3047 v. Har­
din C:ty., Ky., 842 F.3d 407, 411 (6th Cir. 2016); lnt'I Union of Operating Eng'r~ Local 399 
"·Viii.of Lincolnshire, 905 F.3d 995, 998-1001 (7th Cir. 2018); Ky. Statt: AfL.ClO v. Puck­
ett, 391 S.W.2d 360, 361 (Ky. Ct. App. 1965); Kurt Erickson & Jar.k S11mrup. T>r.11wcmls, 
unions declare victory as 'right to w<>rk' lose., by wide 11utrgin in Mi.unuri, S-r. Louis PosT-DJSl'ATr.H 

(Aug. 8, 2018), l1ttps://www.stltoday.com/ncws/local/govt-and-politic.~/dcmocrat.~un 
ions-dt:dare-vic tory-as-righ Ho-work-loses-by/ article_ d75fc640-45e0-5ecc-93c9-9 l cecca36 l l 3 
.hunt [https:/ /perma.cc/W1AT-DA7LJ; Noam Scht:iber, Missouri Voters Reject Anti-Union 
Larv in a Victory for Labor, N.Y. Tn,ff.s (Aug. 7, 2018), https:/ /www.nytimes.com/2018/08/ 
07 /busine.~s/ economy/ mis11ouri-labor-righ t-to-work.h uni [h ttps:/ /perma.cc/9LCX-8XKL 
(twellly~ight st.ates have enacted such legislation but Missouri by re!erendum repealed its 
law). W1LUAM B. Gou1.D rv. A P1t1McR ON LAJIOR LAw (6th t:d. forthcoming 2019). See also 
Shaila Dewan, FoP.s of Unioiu 'fry Their Luck in County l,iiws. N.Y. TrMF.S (Dec. 18, iot4), 
https://www.nytimt:s.com/2014/ 12/ 19 /us/politics/ foe.s-of-un ions-try-1.heir-luck-in-coumy­
laws.htm I [https:/ /pt:rma.cc/MCZ9-ZQ9MJ (circuit courts of appeals are divided on tht: 
question of the lawfulness on such e:ssentializcd legislar.ion of counties and local govern­
ments, tht: now dominant view being LhaL is neither has the requisite legislative authoriLy 
undt:r tht: NLRA). Right l<I W011i States, NAr'1. R.tc1-n TO WORI< L1sGA1. Dt:F. FouND., http:// 
www.nrtw.org/rr:ws.htm [https:/ /perma.cc/H5XU-QGVK). 

53. A1vid Anderson, Labor Relations in the 1'11blic Service, l!l61 Wis. L. Rl!:v. 601, 633 
(1961). 

54. The Walker administration has t:nactt:d much litig-ated lei-,rislalion prohibiting a 
wide variety of union activity. Labort:r~ Local 236, AFL-ClO v. WalkP.r, 749 .l".3<l 628, 6'.~0 
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sector have thus far been deemed unconstitutional:'"' Even in Califor­
nia, where the labor movement enjoys more membership support 
than it possesses nationally,56 there have been numerous statewide 

(7th c.ir. 2014); Wis. E<luc. A~s'n C:ouncil v. Walker, 70!'i F.3<l 610, fi42 (7th Cir. 2013); 
Madison Teacher~, Inc. v. Walker, 851 N.W.2d 337, 316 (Wis. 2014); Steven Greenhouse, 
Wisconsin'.!- Legacy.for Unions, N.Y. T1Mf..~ (Feb. 22, 2014), https://www.nytimes.com/2014/ 
02/23/lmsiness/wisconsins-kgacy-for-1111ions.html [https:/ /perma.cc/U63E-CV7QJ (ap­
parently, Governor Walker had not eucournged passage of a Wisconsin right-terwork law­
but so also did the governors of Indiana and Michigan adopt similar stances before their 
states fell into the right-to-work column). See Monica Davey. Scott Walkn; Starting Se,:ond 
Term as Wisconsin Govemor, Resists New Union Battle, N.Y. T1M1::s (Jan. !i, 2015), https:/ /www 
.nytimes.com/2015/0l/06/us/scott-walker-starting-second-tcrm-in-wisconsi11-Sleers-away­
from-new-battle-with-unions.html [https://perma.cc/7F6V-MZSTJ (however, Gowrnor 
Walker, like his Indiana and Michigan counterparts, has had a change of hcan). Michael 
Bologna, Wi.wmsin Lrm11nakers Exp,,.i;ted to Take Swifi Action ,m Right-Lt>-Wl)rk l,•gismti,ni, 
B1.00MIJERG I.. (Feh. 19, 2015, 9:00 PM), hups:/ /new~.hloomberglaw.rnm/daily-J,ibor-re 
port/wisconsin-lawmakers-expecled-10-takc-swift-action-on-righl·lo·work-legislalion [https:/ 
/perma.cc/9V4D-ZWZ6J; Milch Smith, Word of Threat Cuts Short Hearing on Right-to-Work 
Measure in Wisconsin, N.Y. T1r,.ms (Feb.24.2015), hrtp.~://www,nycimes.wm/2015/02/25/ 
us/ word-ot:threa t-c11ts-.:short-hearing-on-righ t-to-work-measu re-i n-wi~consin .h uni ( h ttps:/ / 
penna.cc/93LQ-49KT]; Monica Davey & Micch Smith, Sr:C1ll Walker Is Set to Deliver New Blow 
to Labor in Wisconsin, N.Y. TIME.S (Feb. 25, 2015), Imps:/ /www.nytimes.com/2015/02/26/ 
us/politics/walker-is-set-to-ddiver-new-blow-terlabor-and-bol.:ster-credential.:s.html {https:/ / 
perma.cc/62UD-3V6(:J; The Editorial Board, Editorial, Wisconsin, Worliers and lite 2016 Hlec­
tion, N.Y. TIMF.s (Feb. 26, 20 I 5), https:/ /www.nytimes.com/2015/02/27 / opinion/wisc:on 
sin-workers-and-the--2016-clcction.hunl [https://perma.c:r./V\7L62-5V3KJ. 

55. Int'l Ass'n of Machinists Dist. Ten & Local Lodge 873 v. Allen, 904 F.3d 490, 
494-95 (7ch Cir. 2018). 

56. In Two Minds, Tm: EcoNOMIST (June 3, 2010), http://www.economist.com/node/ 
16271975 {https:/ /perma.cc/SP4H-WXFUJ (in 2017, the union membership race-the 
perccnl of w:age and .~alary workers who were members of unions-was 10.7%, the same as 
2016; during that period, lhc union membership rate in California was 15.9% and 15.5% 
in 201fi and 2017, resper.t.ivdy; public employee unions have kept the Amcric.an labor 
movc:mem afloat through organi1.ational activity; but there have been discus.~ion of efforts 
to stifle union activily; h is said that the "public has no appetite for a puhlic-seclor intifada . 
. . . Governme11t.s have no choice but lo cut public-sector <leht, which is hallooning auoss 
the rich world. Mighty private-:.ector unions wen: destroyed when they tried to take on 
elected governments in the 1980s. The same thing could happen to the survivors if they 
overplay their hand~.''). See William B. Gould IV, Bill no cure-all for what ails lflvvr, SAN Josi'. 

MmcuRv Nt:ws (Mar. 6, 2007, 6:57 PM), https:/ /www.mercurynews.com/2007 /03/05/hill­
no,ure-all-for-what-ails-lahor/ [https:/ /perma.cc/Q3AR-UQZBJ (the decline in private· 
sector unions has beeu addressed through debate about th,~ Employee Free Choice Act); 
William B. Gould IV, New /,"f)Qr l,,wJ Rejonn Variatiom on an Old 71teme: lf the limpluyee Ji'ree 
Choice Acl 1h11 Amweri, 70 LA. L. Ru.v. 1, 35 (2009); s11r, genemlly William B. Gould lV, The 
Em/1/oyf.e /i'ref; Choir:,- A,:t of 2009, /,11/Jor l,11w Reform, mul Wlmt Can HP- IJ<1n• About the Broken 
System of Labor-Management Relations Law in tit• United Sta~.s, 43 U.S.F. L. REv. 291 (2008) 
(the Employee Free Choice: Act should be expanded and amended). See The limits of solidar­
ity, T1-11:: EcoNOMIST (Sc:pt. 21, 2006), https:/ /www.economist.com/united-statcs/2006/09/ 
21/the-limits-ofoolidarity [https:/ /perma.C(:/7lJK9-BLJ\LJ (organi1.ed labor's decline is at­
tributable to much more than the law i~ell); WILLIAM B. Gouw IV, ACENIJA FoR R.t:J,oRM: 

TH!l FUTURE OF EMPLOYMENT RELI\TlONSl·Hrs ANO THE LAw 259-64 (1993). 
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propositions attempting to circumscribe the role of unions in this 
area.57 

For the National Labor Relations Act ("NLRA"), the circle on the 
union dues issue was substantially closed in Communications Workers of 
America u. Beck.58 The Beck Court held, albeit curiously under the SO· 

called "duty of fair represent.1.tion":,9 obligation to represenl all within 
the bargaining unit fairly, that the same demarcation line drawn in 
Abood would apply in cases involving the NLRA itself. Notwithstanding 
the dramatically different legislative history of the Railway Labor Act 
and the NLRA-the former arising out of the open shop, where un­
ions had had no union security agreements at all, and the latter involv­
ing Congress's attempt lo regulate union power and associated abuses 
in the rest of the private sector-the Beck majority held that the same 
standard applied. Said the Court in Beck: "however much union-secur­
ity practices may have differed between the railway and NLRA-gov­
crncd industries prior to 1951, it is abundantly clear that Congress 
itself understood its actions in 1947 and 1951 to have placed these 
respective industries on an equal footing insofar as compulsory union­
ism was concerned."60 Though state action was more difficult to find 

57. Bob Egelko, P·mp. 32 not ·unions' only worry, SAN FRA:-i. CHRON. (Ou. 23, 2012), 
https:/ /www.sfchronicle.com/news/article/Prop-32-not-unions-only-wony-3972680.php 
[https:/ /perma.cc/KCS9-AN,~,VJ; Bob Egelko, Romney Jauon rP.strit:lim1., vn union dues, SAN 
FRAN. C1·rnuN. (Nov. l, 2012), https://www.sfchronicle.com/p<>litic~/a.rtide/Romney-fa 
vors-rcstrictions-on-union-ducs-4002212.php. (https:/ /pcrma.c:c:/ZVP8-BX4F] (this series 
of attempts began in earnest in 1998). W11.1.I/\M B. Gou1.n IV. LARORF.n RELATIONS: I.Aw, 
Pm.mes, ANO THF. NLRB -A MF.MOIR 386 (2000). 

58. Comm. Workers of Am. v. Beck, 487 U.S. 735, 673-74 (1988); Kenneth C. Dau­
Sr.hmidt, Union Security Agreement~ Under tlte National l,abor &lati1ms Acl: The Statute, the Con­
.vtitution, and tltf. Court\ Opinil)n in 81:,;k, 27 HARV. J. LF.c. 51, 52 (19YO). 

59. Hines v. Anchor Mocor Freight, Inc., 424 U.S. 554, 564 (1976); Vaca v. Sipes, 
Adm'r, 386 U.S. 171, 177 (1967); Humphrey v. Moore, 375 U.S. 335, 342 (1964); Ford 
Motor Co. v. Huffman, 345 U.S. 330, 337 (1953); R.R. Trainmen v. Howard, 343 U.S. 768, 
772 (1952); se,- Steele v. Louisville and Nashville R.R., 323 U.S. 192 (1941) (the duty of fair 
rcpresentalion is not the appropriate standard, given the fact that litigation before and 
since Beck involving employee rights has taken place under the rubric of the so-called "re­
straint and coercion" standard of§ 8(b) (])(A) under the NLRA). California Saw & Knife 
Wo,-hs, 320 N.L.R.B. 224, 333 (Chairman Gould concurring), afrd in Int'! Ass'n of Machin­
ists & Aerospace Workers v. NLRB, 133 F.3d 1012, 1015 (7th Cir. 1998). See generally Mar­
quez v. Screen Actors Guild, Inc., 525 U.S. 33 (1998) (this standard, more ambitious in 
scope than the duty of fair .represent:ation .standard, proved to be significant in the poorly 
re.uioned Supreme Court's Marque:£ opinion holding 1hat there was no rl11ty of representa­
tion obligation to spedfy workers' obligations in a collective bargaining agrccmem, in part 
because workers did not read them). But see Monson 'J'nicking Inc., 324 N.L.R.B. 933, 938 
(1997) (Chairman Gould coucurring) (referenced by Justice Kennedy in hi.~ Marquez con­
currence, Mrirquer., 525 U.S. at 53, Kennedy, J.. concuning). 

60. Commc'ns Workers of Am. v. Beck, 487 U.S. 735, 756 (1988). 
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under the NLRA,61 the same freedom-of-association principles pro­
moted by the First Amendment02 seemed to be in play.63 Thus, the 
attempt to draw a line between representational activity, manifested 
through collective bargaining and the adjustment of grievances, and 
that which was not germane to it emerged in both the NLRA as well as 
the RLA, and Beck loomed large in the NLRB's deliberations during 
the 1980s and 1990s. 64 

This set the stage for the constitutional public sector litigation 
which unfolded in this century. In the first of the important decisions, 
Knox v. Service Employees International Union, Local 100,r,,:, a 5-4 majority, 
reaching out for issues and arguments not even presented or briefed, 
held that an agreement under which workers provided compulsory 
union fees as a condition of employment was a "form of compelled 
speech and association"66 that imposes a "significant impingement on 
First Amendment right,;."67 The Court, citing to an earlier opinion of 
Justice Scalia,68 rejected the proposition that there was a balance to be 
su·uck between the rights of public sector unions to finance their own 
expressive activities, on the one hand, and the rights of unions to col· 
lect fees from nonmembers on the other.69 The Knox Court held that 
a union, which sought to collect fees from both members and non­
members through a special assessment to mounl a political campaign, 
was required to give notice to nonmembers and allow them to opt out 

61. David H. Topal, Note, Union Slwf>S, Siate Action, and the National Labor Relations Act, 
101 YAI.F. LJ. 1135, 1135 (19Yt). 

62. NAACP v. J\labama, 357 U.S. 449, 499 (1958). 
fi3. Roger Hartley, Constitutional Valtus and the Adf1ulia1lion ,,J Tnji-Harlbry Act, Dues Ob­

jer.tor Cases, 41 HASTINGS LJ. I, 19 ( 1989); Clyde W. Summers, Privatization of Pl'l·sonal Free-
1l01n~ and Enric/mumt of f)emomu:y: Some Lessunsfrom l,ii/J(lr [,ml.I, 1986 U. Ju .. L. Rl!v. 689, 693 
(1986). 

64. &11 Govw IV, suf1m note 12, at 73-74 (between I 988, when Beck was decided, and 
1994, when I be<:ame Chairman of the NLRB, no case involving the application of the Beck 
standards to the NLRA was decided, notwithstanding the fact that a substantial numbt:r of 
unfair labor praclicc charges involving this issue were pending for al least six years). 

65. Knox v. Se1v. Emp. Int'! Union, 132 S. Ct. 2277 (2012). 
66. ld. at 2282. 
67. Id. (citing Elli~ v. Bhd. Of Ry .. Airline and S.S. Clerks, Freight Handlers, Express 

and Station Emp .. 466 U.S. 43:i, 45:i (1984)). 
68. Id. at 2291 (ciling Davenport v. Washiuglon Educ. Ass'n, 5.51 U.S. 177, 191 (2007), 

which held that Firs!. Amendment principles are not Yiolar.ed when a state 1·eqnires public­
sector unions LO oht.ain affirmative consenr. from a nonmember before spending Lhat non­
member's agency-shop fees for electiou-related purposes). 

69. Id. (citing Davenport, 551 U.S. at 18.'>) (the Court had earlier found a c:onst.ilu­
Lional righr. for both members a11d nonmemberli in a fair share uuion security agrccinenl. 
and had struck a balance between the competing interests of eaclo; A/mod, 431 U.S. at 
23132). 
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of paying for these activities if they so chose. "Affirmative consent" of 
nonmembers was required, said the Court, even though Supreme 
Court precedent had said thal dissent was not to be presumed. 

Knox did not involve a union security or fair share agreement it­
self, but rather a special assessment.70 Nonetheless, the requirement 
of "affirmative consent" combined with Justice Alito's comment that 
the Court's previous uniform acceptance of a so-called "opt-out ap­
proach" (which would require nonmembers or dissenters to affirma­
tively object to expenditure of union dues for purposes that are not 
germane to the collective bargaining process) "appears to have come 
about more as a historical accident than through the careful applica­
tion of First Amendment principles,"71 seemingly spelled oUL a sub­
stantial reconsideration of precedent. This factor was one which 
Justice Alito stressed in his majority opinion in Janus, which argued 
against the principle that that decision had betrayed the principles of 
stare decisis. 

The next step in the process was Harris v. Quinn, where the same 
5-4 majority held a collective bargaining agreement negotiated be­
tween a union acting as an exclusive bargaining representative for so 
called quasi-public employees to be unconstitutional, notwithstanding 
the Abood precedent to the contrary. Derisively, Justice Alito sounded 
a theme similar to that employed earlier in Knox i.e., characterizing 
the First Amendment analysis contained in Railway Employees Dept. v. 
Hanson72 as possessing an analysis which was "thin."73 Justice Alito was 
critical of the failure to acknowledge differences between public and 
private sector collective bargaining in the Hanis opinion. Said the 
Court majority: 

Abor1tl fai led te apprcciaLe the difference belween tl ie core u nion 
speech involuntarily subsidized by dissen ting public-sector employ­
ees and Lhe core u nion speech ir,ivolumaiily funded by their coun­
terparts in the private sector. In the public sector, core issues such 
as wages, pensions, and be11efirs are importau l political issHcs, bu t 
that is generally not so in the private sector. In the years since 
Abood, as stale and local expenditures on employee wages and ben­
efits have mushroomed, the importance of the difference between 
b argaining in the public and private sectors has been driven 
home.71 

70. Id. at 2285. 
71. ld. at 2290. 
72. Ry. F.mp. Dept. v. Hamon, 351 U.S. 225 (1956). 
73. Harris v. Quinn, 134 S. C:t.. 2618, 2629-32 (2014) . 
74. Jd. at 2632. 
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The Court was also critical of what was characterized as an "un­
warranted" assumption that exclusivity for a union was dependent 
upon of the existence of a fair share agreement.7" Without reversing 
Abood the Court simply stated thaL it was "not controlling," inasmuch 
as only "quasi-public employees" were involved. The reasoning of 
Abood, which was in substantial part predicated upon the relationship 
between fair share agreement and labor peace, is applicable here inas­
much as the employees did not "work together" but rather with the 
customer who had control over where they work. Over Justice Kagan's 
dissent, the Court proclaimed that "[a] union's status as exclusive bar­
gaining agent and the right to collect an agency fee for non-members 
are not inextricably linked."76 The test, said the Court, was whether 
the benefits could not have been obtained if the union had been de­
pendent upon voluntary contributions, and no showing of such had 
been made.77 

The majority also discussed the applicability of the Supreme 
Court's landmark Pickerinl8 holding that employees' speech is only 
constitutionally protected if it expresses a "matter of public con­
cern."79 But the Court in Harris distinguished this line of authority 
from Pickering as involving "a single public employee's pay [ which] ... 
is usually not a matter of public concern'' in "contrast to the entire 
collective bargaining unit" involved in the collecLive bargaining pro­
cess in Harris where substantial hudgeting decisions were made as the 
result.Ho 

Justice Kagan, who was to author a compelling dissent in Janus, 
wrote a dissent in Harris as well, and in both cases was joined by Jus­
tices Ginsburg, Breyer, and Sotomayor. Her opinion in the first in­
stance was predicated upon stare decisis, and the fact that thousands of 
agreements between unions and public employers throughout the na­
tion had been negotiated while relying upon Abood. Special justifica­
tion was required to depart from stare decisis, but there was not so 
much as a "whisper" for departure from precedent under these 
circumstances. 

75. Id. at 2634. 
76. l<l. at 2640. 
77. Id. at 2641. 
78. Pickering v. Bd. of Educ. of Twp. High Sch. Dist. 205, Will Cty., Ill., 3Yl U.S. 563, 

570 (1968). 
79. Harris, 134 S. Ct. at 2642 (citin!{ Pickering, 391 U.S. at. 568). 

80. Id. al 2642 n.28. 
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Subsequently, the issue returned again in Friedrichs v. California 
Teachers Association81 where certiorari was granted. But Justice Scalia's 
death left the Court with eight members, divided four to four on the 
question of whether Abood was still good law, and thus leaving the 
1977 ruling in place. 

Then came Janus itself. The confirmation of Justice Gorsuch as 
the ninth member of the Court created a five to four m":jority on lhc 
Abood question, which, through Justice Alito's majority opinion, pulled 
the trigger to overrule forty-one years of precedent. The justification, 
hinted at in Knox and Harris, was predicated upon the view lhat the 
Railway Labor Act cases had been poorly reasoned and that 
"[d]evelopments since Aboo<l was handed down have shed new light 
on the issue of agency fees, and no reliance interests on the part of 
public-sector unions arc sufficient to justify tl1e perpetuation of the 
free speech violations that Abood has countenanced for the past 41 
years."82 The Court emphasized that "fundamental free speech rig·hts 
are at stake."8 ~ 

The majority opinion commenced with the observation thaL 
under lllinois state law, where Janus's refusal to pay dues had arisen, 
and under federal labor policy providing for exclusive representation, 
the process "substantially restricts the rights of individual employ­
ees."81 The duty of fair representation applies to all employees in the 
bargaining unit, members and nonmembers alike. Employees who de­
clined to join the union were not assessed full union dues, but instead 
paid what was characterized as an "agency fee" as in llarris and Abood, 
a principle long recognized in the private sector.8!:i As in all the cases 
over the past forty-one years, the union dues were for functions ger­
mane to the union's role as the collective bargaining representative 
and were required of all employees, members and nonmembers. How­
ever, nonmembers were not required to fund the union's political and 
ideological campaigns and projects if they objected to so doing. The 
former group was so-called "chargeable" expenditures and the latter 
was "nonchargeable." After receipt of a Hudson86 notice, which ad-

81. 136 S. Ct. 1083 (2016). 
82. Janus v. Am. Fed'n of State, Cty, and Mun. Emps., Council 31, 138 S. Cr .. 2448, 

2460 (2018). 
83. Id. 
84. Id. at 2641. 
85. NLRB v. The Gen. Motors Corp., 373 U.S. 734, 736-37 (1963). 
86. See Chicago Teachers Union v. Hudson, 475 U.S. 292, 310 (198G) (holding that 

unions collecting agency foes arc constitutionally required to "include an adequate expla­
nation of the basis for the fee, a reasonably prnmpl opportunity lo challenge the amo1mt 
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vised employees as to what expenses were chargeable and noncharge­
able, nonmembers could object to nonchargeable expenditures if 
they chose to do so. In }(I.nus, the charge for no~unembers was 78.06% 
of full union dues. The plaintiffs agen cy fee dues consisted of $44.58 
per month and $535 per year. Janus refused to join the union because 
he opposed many of its public poli<..-y positions as well as its collective 
bargaining stance, concluding that Lhc union's bargaining did not 
take into account the "current fiscal crises in I1linois"87 and therefore 
did not reflect his best interests. 

The Janus opinion began by noting the considerable skepticism 
articulated about the viability of Abood in both Knox and Harris, leav­
ing Lhe question that was now before the Court aside for anolher day 
in those opinions citing the Court's Jehovah's Witnesses precedcnt.88 

Of course, the payment of taxes or monies for a practice or cause wilh 
which plaintiffs disagreed was not at issue in those cases-all that was 
involved was the refusal to engage in the practice itself, i.e., a refusal 
to salute and pledge allegiance to the flag and this was not a com­
pelled subsidy. Nonetheless, the Janus Court emphasized that speech 
compulsion was an importanL part of the First Amendment's protec­
tion of free speech. The Court mentioned that " [ c] ompelling individ­
uals to mouth support for views they find objectionable violates that 
cardinal constitutional command, and in most contexts, any such ef­
fort would be universally condemned."ll9 At issue here, said Justice Al­
ito, was "compelled subsidizat.ion of private speech" which, as in 
Hmris, required "exacting scrutiny."90 · 

Janus stated that Abood and its defense of the agency fee arrange­
ment, which w<ls predicated on the state's interest in "labor peace," 
was tied to the problems that were associated with multi-unionism. 
These problems presupposed the conflict and disrup tion ofLcn associ­
ated with interunjon riva ls.ies and lhus lhe possibility that an employer 
could be confronted with conflicting demands from different un­
ions.91 The fears expressed in Abood were "unfounded," and the ma-

of the tee before an impartial rlccisionmaker, anrl as escrow for the amounts reasonably in 
rlispule while such challenges arc pending"). 

87. j ct1ms, 138 S. Ct. al 2161. 
88. Se;? ~n1rmtly W. Va. Sta te Bd. of Educ. v. Barnette, 319 U.S. 62'1, (1943) (holding 

lhnt requiring llll school childre n to salute lhe American Dag, including .Jehovah's WiLness 
children who~e fai th rcsuict~ them from pledging a llegian ce to ,my flag, violates the First 
Amendment). 

89. Janus, 138 S. Ct. at 2464. 
90. Id. at 2465. 
91. SP-e DiQuisr.o v. Cty. of Sanra Clara, 18) Cal. App. 4th 236, 249 (2010) (the author 

was an expen wilness in the case). 
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jority stated " [ t] he Abood Court assumed that designation of a union as 
the exclusive representative of all the employees in a unit and the 
exaction of agency fees are inextricably linked, but that is simply not 
true."92 In the Court's view, (ederal employment supported this pro­
position since twenty-seven percent of the federal workforce was 
union members, notwithstanding ( 1) the absence of agency fees or 
arrangement~ and (2) the fact that the union plays a far less ambitious 
role given that it does not bargain over wages, which was a factor 
which Janus conveniently omitted. The Court also alluded to the same 
situation in the Postal Service as well as in the so-called righMo-work 
st.ates, twenty-eight al the time of the opinion in June 2018. With re­
gard to the latter, the Court did not take care to note that the legisla­
tion had considerably weakened the economic and political mission of 
unions in those states.93 That point hardly fit with the majority's ex­
pressed narrative. The tone of the Janus opinion as well as Justice Ken­
nedy's direct comment<; during oral argument in both Harris and 
janus,94 indicate sub rosa that, if anything, this phenomenon was satis­
factory to the Court. 

Casting aside the proposition that protection against free riders 
was constituted as a compelling interest or justification for ag·ency fee 
arrangements, the Court was at pains in stressing the fact that exclu­
sive bargaining representative status was sought "avidly" by unions. In 
Justice Alito's view, the unions would still have benefits in any event by 
virtue of exclusive representative status. The opinion noted (1) a 
"privileged place in negotiations over wages, benefits, and working 
conditions;"~>!'> (2) the right to speak for workers as exclusive represen­
tative and the obligation to bargain in good faith imposed upon the 
employer; (3) the ability to have "special privileges" including "infor­
mation about employees" and "having dues and fees deducted directly 
from employee wages .... "96 Justice Alita said these benefits oun-veigh 
any extra burden thrust upon the unions by a duty of fair representa­
tion obligation for nonmembers as well as members. The representa­
tion of nonmembers would further the "control" of the 

92. Janus, 138 S. Ct. aL 2466. 
93. Jarne.s Feigenbaum, Alexander Herlel-Fernande1., & Vanessa Williamson, From ihe 

Bargaining Tlll>le to tlit< !J,illoi lJ11x: Polilir.al FJ/f.t:l{ of Right to Wr,rk Lrtws, NB/ffi Working Paper 
No. 242.59, comment under Working Pape/'$ and Publications, Tim NAr'1. Bt1Rf.AU or EcoN. 
Rv.sF.ARCH (Jan. 2018), https://www.nbcr.org/papers/w2425!l [https;/ /perma.cc/S78U-XY 
Yr]. 

94. Janu.~, 138 S. Ct. at 2502. 
%. Id. at 2468. 
96. id. 
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administration of the collective bargaining agreement through which 
the union, under Illinois state law, had the ability to send a represen­
tative to the grievance process covering those workers who did not 
wish to have union representation. 

Another line of precedent posed problems for the majority ap­
proach in Janus.Justice Kennedy97 has warned against the free speech 
rights of public employees, even into this century,!18 on the ground 
that much of their speech could not be "constitutionalizcd." But the 
proposition that it was inappropriate to constitutionalize every em­
ployee grkvance was downplayed in both Harris and Janus and was 
dramatically at odds with the Court's solicitude toward the constitu­
tional right of the dissenting public employees in Janus-thus, that con­
cern was swept aside.99 The majority opinion then returned to a 
theme propounded earlier in Harris, i.e., that public employee free 
speech issues presented in other cases had involved simply one em­
ployee's concerns as opposed to a blanket subsidization of speech with 
which employees here did not agree. The Court said that exacting 
scrutiny was warranted here, because unlike employee speech involv­
ing conditions of employment for a particular grievance, most of the 
speech at issue was not "private." The Court said: 

The core collective-bargaining issue of wages and benefits illus­
trates this point. Suppose lha.t a .single employee complains that he 
or she should have received a 5% raise. This individual complaint 
would likely constitute a matter of only private concern and would 
therefore be unprotected under Pickering. But a public-sector 
union '.s demand for a 5% raise for the many thousands of employ­
ees it represents would be another matter entirely. Granting such a 
raise could have a serious impact on the budget of the government 
unit in question, and by the same token, denying a raise might 
have a significant effect on the performance of government ser­
vices. V{hen a large number of employees speak through their 
union, the category of speech that is of public c.;oncem is greatly 
enlarged, and the category of speech that is of only private concern 
is substantially shrunk. wo 

97. See Connick v. Myers, 461 U.S. 138 ( 1983) (though Connick was authored prior to 
Justic() Kennedy's appointment to the Courr, some of it~ themes foreshadow the Kennedy 
opinion in C'.nm:etti). 

98. See Carcetti v. Ceballos, 547 U.S. 4l0, 420 (2006) ("[u]nderlying our cases has 
been the premise that while lhe Firsr. Amendment invests public employees with certain 
rights, it does not empower tJ1em r.o 'constitutionalize the employee grievance"' (quoting 
Connick v. 46[ U.S. 138, 154 (1983))). 

99. J1tnus, 138 S. Ct. at 247[ (the Court rdied 11po11 the view thar the Founding Fa­
thers "condemned laws requiring public employees to affirm or support beliefa of which 
they disagreed"). 

IOO. Id. at 2472-73. 
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In essence, the opinion adopted the view that most employee 
grievances were private and therefore unprotected under the First 
Amendment analys;s. On the other hand, union negotiation on 
health insurance benefits, pension, and other matters as well as its 
proposals about wage and tax increases generally involve the public 
sphere, and this fact made the earlier cases inapplicable. Union 
speech on public issues was of considerable importance-a point that 
the Court disapprovingly dramatized by its reference to merit pay, se­
niority, and tenure is.sues as well as other sensitive and controversial 
political issues affecting teachers. 

There remains the issue of stare decisis, however, given the fact 
that the Court had followed Abood for most of the forty-one years pre­
ceding Janus. The Court looked to a number of considerations to sup­
port its position here: (1) that Abood had gone "wrong" when it relied 
upon the Railway Labor Act cases, which provided mere authorization 
of private sector union shops under that statute and in contrast to a 
state requirement that its own employees pay agency fees; (2) the 
early Railway Labor Act cases had not given "careful consideration to 
the First Amendment;" (3) the constitutionality of public sector 
agency fees had been reviewed under "a deferential standard" which 
in the railway cases was not appropriate to what the Court character­
ized as the free speech cases. 101 As it deferred to the legislative judg­
ment involved, "Abood failed to see that the designation of a union as 
exclusive representative and the imposition of agency fees are not in­
extricably linked."102 Yet, this it,;elf failed to take note of the unassaila­
ble proposition that members would be induced to resign 
membership if nonmembers received the exact same benefits without 
any expense. The principle upon which exclusivity is based would be 
eroded and the union unable to finance representation. 

Beyond this consideration, the majority opinion said that when a 
government employer is involved political speech was inherently pre­
sent, in contrast to bargaining in the private sector. Referencing its 
earlier pronouncements in Harris, the Court concluded that Abood 
"was not well reasoned." 103 

101. id. at 2479-80. 
102. Id. at 2480. Cf Adam Liptak, The Threat to Roe v. Wade in the Case of the Mis.1ing 

Precedent, N.Y. TIMES (Sept. 18, 2018), hups://www.nytimcs.com/2018/09/17/us/politics/ 
kavanaugh,abortion-precedenl.hlml [http.~://perma.cc/ET7V-34Z3); Scf. Randy J. Kozel, 
Precedeniand Constitutional Structure, 112 Nw. U. L. Rt:v. 789 (2018) (disrnssing the constitu­
tional foundations for stare dccisis); Richard M. Re, Second Though.ts on "One Last Chance"?, 
66 UCLA I.. RFv. (forthcoming 2019) (manuscript at 12) (011 file with authors). 

103. Janus, 138 S. C::l. at 2181. 
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The Court also concluded that the demarcation line established 
in Abood was not workable, another consideration directly relevant to 
stare decisis. The Court found that the previously-established demarca­
tion line between that which was germane to collective bargaining and 
therefore appropriate, and that which was used for political speech 
(i.e., lobbying expenses incurred by public employee unions as well as 
services which would benefit the local bargaining unit), was unwork­
able because it was "broad enough to encompass just about anything 
that the union might choose to do." 104 

Developments also militating against stare decisis in justice Alito's 
view were the very opinions upon which justice Alito himself had writ­
ten in the years 2012 onward leading up to a full-fledged attack upon 
Abood. True, departure from stare decisis had been used by the Court in 
labor law elsewhere, albeit in a situation involving statutory construc­
tion, 105 where the departure was predicated upon tensions that its 
own caselaw had created. No such development was present in Janus. 
Public employee unions in the seventies, reasoned the Court, were a 
"new phenomenon" and were embryonic at that juncture. Collective 
bargaining as it had come to exist in the twenly-first century with ex­
panding budgets and consequent cost to lhc public, was noL a matter 
before the Court in the seventies when Abood was decided. But surely 
this consideration was a matter for the political process rather than 
the judiciary. 

Finally, debunking the idea put forward by the dissents in Janus, 
Knox, and Harris, the majority took the position that agency fee ar­
rangements in the public sector should have made the unions and 
employers uncertain for some years beginning with Knox in 2012-
and in any event the short-term duration of collective bargaining 
agreements allowed the unions to make aqjustments in the interim. In 
concluding that agency fees could not be extracted from nonconsent­
ing employees, the m~jority said: 

[n]either an agency fee nor any other payment to the union may 
be deducted from a nonmember's wages, nor may any other at­
tempt be made to collect such a payment, unless the employee af-

104. Jd. 
105. Roys Mkt., Inc. v. Retail Clerks Union, Local 770, '.~98 U.S. 235, 2~7-38 (1970). &11 

also William B. Gould, On Labor Jnjunclir.ms, Unions, and lhe judges: The Boys Marl,et Case, 
1970 Sur. CT. R£v. 215 (1970) (disu1ssing the Court's dcparrnrc from stare dcci.~is in Boys 
Market, Inc., v. Retail Clerks Union, 39R U.S. 23."i ( 1970), where the Court held that that 
the Norris-LaGuardi.t Act did nut prohihit injunctions against strikes conducted in viola· 
tion of collective bargaining agreement.~). q: William B. Gould, On Labor lnjuni:ti<ms Pend­
ing Arbitration: &casting Buffalo Forge, 30 STAN. L. REv. !i3?,, :i62 (1978). 
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firmatively consents to pay ... Unless employees clearly and 
affirmatively consent before any money is taken from them, this 
standard cannot be met. 10° 

231 

In arriving at this conclusion, of course, Justice Alita turned not 
only forty-one years of precedent on its head but may have also altered 
aspects of case analysis under the National Labor Relations Act and 
the Railway Labor Act cases which have always presumed that the duty 
is upon the objector to assert his or her o~jection prior to extraction 
of dues. As the British would put it, this is contracting in rather than 
contracting ouc,107 an enormously important consideration given the 
fact that inertia generally diminishes the potential for employee ac­
tion one way or the other, i.e., to make a decision Lo pay dues or not 
to pay dues. A judicially devised contracting in obligation for workers 
had been a cherished part of Justice Alito's program for actions since 
he had wriuen Knox and reached out for this issue even before it was 
briefed. 

Justice Kagan dissented along with Justices Breyer, Sotomayor, 
and Ginsburg, as she had in the past, beginning with Knox.1°8 Noting 
the "large scale consequences" of the decision, the dissent stated that 
'1udicial disruption does not gel any greater than what the Court does 
today."109 Her persuasive dissenting opinion emphasized the relation­
ship between exclusivity, the duty of fair representation, and the need 
to adequately fund a system or dispute resolution and administration. 
The peaceable and stable relations served as the justification for the 
agency fee arrangements, avoiding a situation where only members 
would pay the cost. The appropriate balance had been struck, i.e., one 
allowing workers to opt out where political and ideological expendi­
tures were contrary to their views, but one which would at the same 
time fund the system of collective bargaining itself' through expendi­
tures for germane matters. Essentially, agency fees permitted exclusive 
representation to work inasmuch as free riding occurred when fees 
were absent. As Justice Kagan reasoned: 

Everyone-not just those who oppoiie the union, but also those 
who back it-has an economic incentive to withhold dues; only al­
truism or loyalty-as against financial self~interest-can explain 
why an employee would pay the union for iti; services. And so 

106. Jn.nus, l38 S. Ct. at 2486. 
107. STr-:1•111,N J,\Ml'.s BA1u:v, Pt:11uc SECTOR EcoNOMU~<;: T1m01w, Po1.1cv AND P11.AcT1c11• 

398 (1995) (r.omparing aspects of labor law in Brirain and the US). 
108. Knox v. Sero. Emp. lnt'l. Unior1, J 32 S. Ct. 2277, 2299-2307 (Brcycr,J.. dissenting); 

Hams v. Quinn, 134 S. Ct. 2618, 2644-58 (Kagan,J., dissenting);Janus v. Am. Fed'n of State, 
138 S. Ct. 2448, 2487-2502 (Sotomayor,]., dissenting; Kagan,J., dissenting). 

109. Janus, 138 S. Ct. :-\l 2487-88 (Kagan, J.. dissenting). 
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emerged Abood 's rule allowing fair-share agreements: That rule en­
sured that a union would rec:eive sufficient funds, despite its legally 
imposed disability, to effectively carry out it,; duties as exclusive rep­
resentative of the governmenl's employees.11° 

Justice Kagan alluded Lo the fact that unions, unlike other privaLe 
groups that the Court cited in Janus, were exclusive representatives 
with special responsibilities for all employees within the bargaining 
unit whether members or nonmembers, by citing Justice Scalia's all 
but forgotten concurring opinion in l,ehnert. 111 Dues could be com­
pelled where the su~ject matter bargained about was one required by 
the duty of fair representation. justice Kagan reiterated the funda­
mental point that members, as well as nonmembers, would be dis­
suaded from contributing, writing: "when the vicious cycle finally 
ends, chances are that the union will lack the resources to effectively 
perlorm the responsibilities of an exclusive representative-or, in the 
worst case, to perform them at all. The result is to fmstrate the inter­
ests of every government entity that thinks a strong exclusive-represen­
tation scheme will promote stable labor relations." 112 

As in Harris itself, the basic inconsistency between the free speech 
rights generally given to government employees and the holding in 
this case was emphasized anew in the Janus dissent. Countering the 
point that the speech was being compelled, the dissent noted that a 
subsidy was all that was on hand and that it would be used by others 
for expression. The essential point, as Justice Kagan noted, was that 
the speech, regardless of whether the public is interested in it, is gov­
ernment employee speech, the regulation of which had previously 
been provided great deference. 

Finally, much, if not most, of the passion in the dissent was saved 
for the stare decisis issue. The dissent noted the continued citation of 
Abood going right up until 2009 on the eve of Knox itself. Justice Kagan 
said "[d]on't like a decision? Just throw some gratuitous criticisms into 
a couple of opinions and a few years later point to them as 'special 
justifications."'11~ Similarly, the idea that constitutional line drawing 
between collective bargaining and politics is unworkable, contained in 
Justice Alito's opinion, was rebutted by the fact that "only a handful of 
cases raising questions about the distinction" had emerged. 114 The 
idea that contracts were of short duration and that they could be re-

110. ltf. at 2490. 
111. Lehnert v. Ferris Faculty Ass'n, 500 U.S. 507,556 (1991). 
112. Janm, 138 S. Ct. at 2491. 
113. Id. at 24Y8. 
114. id. 
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vised or readjusted after expiralion was probably identified as a misun­
derstanding of the "nature of contract negotiations when the parties 
have a continuing relationship. The parties, in renewing an old collec­
tive-bargajning agreement, don't start on an cmply pagc." 11 " Funda­
mentally, as Justice Kagan stressed, the heart of the matter here was 
judicial use of policy issues which had been traditionally left to the 
parties, labor, and management, and to the political process itself. Ju­
dicial activism ran rampant in Janus, with the Court picking "the win­
ning side" in what should be "an energetic policy debate." 116 As such, 
democratic governance was undermined in a manner reminiscent of 
the Nine Old Men in the 1930s. 117 

But in the absence of new appointments to the Supreme Court a 
few years down the road, it is unlikely that any of Lhis will change soon 
notwithstanding the power of the dissents provided for future genera­
tions.118 Both judges and policymakers must now focus upon the is-

115. Id. at 2500. S1111 also United Steelworkers v. Am. Mfg. Co., 363 lJ.S. !'i61, 567( 1960) 
(noting that the Court should give "special heed" lo the "context in which collective bar­
gaining agreements are negotiated and the purpose which they are intended to se1ve"); 
United Steelworkers v. Warrior and Gulf Navigation Co., 363 U.S. 574, 580-81 (1960) (rec­
ognizing the complexities of wllective bargaining agreements and tl1e compulsive 11atu1·e 
of the parties' relationships); see gmP.Yally United Steelworkers v. Enter. Wheel and Car 
Corp., 363 U.S. !'>93 (19fi0) (nothing demonstrates.Justice Kagan·s view more vividly than 
the so called the "dynamic. status quo" cases, i.e., those cases which presem the issue of 
whether the so-called dynamic status quo during the negotiation of an agrcemenl. subse­
quent to its predecessor's expiration, relates 1.0 what had been previously bargained to 
itself in the old CBA; these differences, involving the balance of powe1· between the parties 
in negotiating a new ag,·eement arc sure to be resolved in the future l,y both the circuit 
courts and in all prob.ability, the Supreme Court itselt; uut the new and old agreemenL~ are 
inevitably connected through the expectations and formal and informal pracr.ic.es which 
have evolved over the years). Compare the Obama Board in E.I. Du Pont De Nemours, 364 
N.L.R.B. No. 113 (2016) remanded in E.I. Du Pont De Nemours v. NLRB, 682 F.3d 65 
(D.C. Cir. 2012) (holding that the so-called management prerogative clause limiting the 
obligation of an employer to bargain with the union about changes and conditions of 
employment did not survive the contract's expiration), with the Trump Board one year 
later in Raytheon Network Centric Sys., 365 N.L.R.B. No. 161 (2017) (1·eversing, holding 
that the management prerogatives were not rooted in the predeces.sor collective bargain­
ing ag1·eement alone and <lid survive the contract's expiration). 

116. Janus, 138 S. Ct. at 2501 Gudicial inte1fere11ce of legislative policy matters in the 
1920's and 1930's by the Court, here also the dissent stressed the point that the "First 
Amendment" was now turned into a sword when it came to "using it against workaday 
economic and regulatory policy"). 

117. Russell Owen Wa.shi11glon, Nine justices -and Nine Personalities, N.Y. TIMES, .Jan. 5. 
1936, at SM3 (referring to Jusr.ir.cs as "nine old men in black"). S-.e. generally DRF.W PF.ARSON 

& Ro1n:1n S. ALLEN, THE NINR Ow Mt:N (1 !.136) (referring lo the .Just.ice.~ :is "the nine old 
men"). 

118. William B. Gould, Tiu: Suprr.me Co1trt'., l,,dHrnm<l F:mj,loyment Docluit in the J 980 Tem1: 
justice Brr.nnm1'.,- Tmn, 53 U. COLO. L. REv. I..', (1981); William B. Gould rv. The Sufrreme 
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sues that have arisen from Janus and the potential for legislative 
response to it. 

III. In the Wake of Janus 

A. Exclusive Bargaining Representative Status 

This concept embodied in modern American labor law for more 
than eighty years is under some measure of attack in the wake of Ja­
nus. Some have unsuccessfully contended that recognition of minority 
unions can be mandated under the NLRA as written, wi notwithstand­
ing the principles of exclusivity contained in the statute, a feature mir­
rored in the public sector statutes scrutinized in Janus. By virtue of the 
difficulties involved in obtaining majority status as well as the burdens 
imposed by right to work laws, it has been an easy jump by some on 
the left and elsewhere to conclude that so-called members-only un­
ions, which stick to negotiations and bargaining only for the mem­
bers, should take the place of or coexist with exclusive 
representation. 120 Indeed, in the wake of]anus, the argument that ex­
clusivity is unconstitutional has grown due to the exclusive representa­
tion commentary in that casc. 121 This is attributable to two themes on 
exclusivity in the Court's dicta, i.e., (1) that exclusivity represents a 
"significant impingement on associational freedoms that would not be 

Comt, Job Discrimination, Ajfinnative Actinn, Globalization, and Class Actions: Justice Ginsburg's 
Term, 36 HAWAII L. RF.v. 371, 400-01 (2014). 

119. Sr.e g,merally CHARLt:S J. MORR.IS, THE BLUE EAGLE AT WORK: RE.cl.AIMING DEMO, 

C:RJ\TIC R1c1rrs IN 'l'lil( AMt:RlCAN WORKPLACE (2005) (demonstrating that in private~eclOr 
nonunion workplaces, the NLRA guarantees that employees have a viable right to engage 
in rnllectivc barg.iining through a minority union on a memhers-<mly hasi.s). Dick's Sport­
ing Goods Adv. Mem. 6 CA-34821 (fune 22, 2006). 

120. Catherine L. Fisk, /,a/mr a/.,, Cr,>s.r.ror,ds: In Defense of Members Only Unionism, AM. 

P1wsn:cT (Jan. 15, 2015), hllps:/ /prospccL.org/article/labor<rossroads-defense-members­
only-unionism [https://per111a.1.:c/9NWT-8UQRJ; James Gray Pope, Ed Brnno, & Peter 
Kellman, /l's '/fo111s ji.JT Uniuns 111 l,tt Go of Exclusive &prr.sentation, [N THESE TIMES ijuly 19/ 
Aug. 2018), hup://in1hesctimcs.com/features/unions_exclusive_represenlationjanus 
.html [hups:/ /penna.cc/Y9PY-8FXW); Catherine L. Fisk & lierua111i11 I. Sa1.:hs, Restoring 
F:!fuity in Right-to-Works Law, 4 U.C. IRVJNE L. Rr.v. 857, 879 (2014); John M. Trne HI. The 
Blue Eagle at Work: &claiming Dem<>cratic Rights in the Ammwn W<1rkj,lact, 26 BITRKl\t..e:v J. E;-.,ri>. 
& Lhtt. L. 181, 186-89 (2005); see generally Charles J. Morris, Back to the Future: Rer,iving 
Mintlt'ity-Union Collective Barg1tining U11da the Natimial l,abnr Relations At:l, 57 LAn. LJ. 61 
(2006) (highlighting the shift towards labor union acceptance to protect unrepresented 
workers in the workplace); Charles J. Morris, Minority Union Collective Bargaining: A Commen­
tary on .Juhn 1'nM's Review fa.w,y un The Blue Eaglt at Work, and a Rej,ly to Skcpti,:.s Iv.gaming 
Mr.m.ber.~-Only lJarg"inirig UndP.r the NLRA, 27 Bt:ius.t:u:Y J. EMI'. & LAD. L. 179, 180 (2006). 
Catherine Fisk & Xenia Tashlitsky, Imagine a World VVhere Employer. Are Required lo Bargain 
with Minmity Uni11n.v, 27 J. LAB. & EM!>. L. 1. 3 (2011 ). 

121. Janus, 138 S. Ct. al 2478. 
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tolcraled in other contexts"122 and (2) the reliance in Janus upon the 
Jehovah's Witnesses' First Amendment religious liberty precedent in 
Barnette which was not itself dependent upon "voting."1

:1
3 

Meanwhile, another problem with exclusivity in the private seclor 
had been presented even prior Lo the ]anus holding, when Chief 
Judge Wood for the Court of Appeals for the Seventh Circuit ex­
pressed the view that the obligation of exclusive representation to re­
present all workers within the bargaining unit when some were not 
obliged by statute or other legal instruments to finance the system was 
an unconstitutional deprivation of union property. 1!l4 Now, some con­
tend that Janus "calls for a radical rethinking of labor law," and that 
abandonment of Lhe system would not only eliminate the free rider 
inequity for unions, but also solve a wide variety of other problems 
such as a lack of competition among otherwise competitive unions as 
well as diminishing discrimination by the exclusive representative. 125 

Some representation, it seems to me, is better than no 
reprcsentation. 126 

But the difficulty with the members-only idea is that it fails to take 
account of the universe outside of membership ranks and the poten­
tial for discrimination or favoritism by employers on behalf of non­
members or favored unions who compete as part of a beauty contest 

122. id. at 2178. 
12:l. W. Va. State Bd. of Edu1.;. v. Barnette, 319 U.S. 624, 638 (1913). 

124. See Sweeney v. Pence, 767 F.3<1 6!,4, 684-85 (7th Cir. 20)1) (Wood,J., dissenting) 
(concluding that exclusive repn:sentat.ion without the ability to compel dues unconstitu­
tionally deprives the union of property: 

Unless 01· until [unions are penniued to deny service to nonmembers), the only 
constitutional par.h is to permit unions 1.0 charge fees to nonmembers that cover 
only the limited, mandatory representational sc1vices that nonmembers receive. 
The majority has forbidden this, and has thus sanctioned the confiscation of one 
private party's resources for the benefit of another private party.). 

125. Cf Steele v. Louisville and Nashville R.R., 323 U.S. 192 ( 1914) (holding that the 
executive rcpresenrnLiv1: cannot discriminate as to which members it represents); see gene,~ 
ally The Empo1ium Capwell Co. v. W. Ad<lilioo Cmty. Org., 420 U.S. 50 (1975) (hold ing 
that employees may noi circumvcnl the coller.iive bargaining process); ser, gt1nr.rally WU.IIAM 

n. GouLl> JV, liLACK WoRcmRs Ii'. WtllTE UNIONS: JoB D1scmM1NAT10N IN THE UNITP.n STATRs 

(1977) (tension:; and divisiveness about the color line have been chro11icled here); see 1,>i:ner­

ally William B. Goulcl, Black Power in the Unions: 17ir, Impact Upon Colle,:title Bargaining. 79 
Y/\u,: LJ 46 (1%9) (highlighting problems which arise due to racial discrimination in 
employment.). 

126. Wu.LIAM B. GouLo IV, AcENnA FoR Rt:.FORM: THE Fun.:RE OF RMrl.OYJvll'.NT R1:.LA­

T10NSHIPS /\ND THE LAw 164-65 (1993) (I have previously advocated t.his here); WILLIAM B. 
GouLD IV, L\RORl!D Rt:LA·noNs: LAw, Prn.rncs, ANu THK NLRB -A MEMOIR 21-23 (2000) 
(referring ro th,i issue as politically explosive). 
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for representation. 127 Two responses to this point have been put for­
ward: (1) the political strength of public sector unions which may di­
minish the potential for public employer abuses of this kind will make 
such unions less vulnerable; (2) advocacy of a prohibition of any con­
tract in the employment universe outside of the membership realm, 
an idea that in all probabiHty is a political non-starter as well as argua­
bly unconstitutional-and to have the "most representative" union 
lead the negotiations. 12a The American and Canadian systems12u both 
remain deeply and idiosyncratically wedded to the idea of m~jority 
rule and exclusivity with a consequent duty of fair representation obli­
gation to all employees, union or non-union, within a bargaining 
unit. 130 M~jor public sector unions have expressed no interest in the 

127. See [nctep.-Nat'I Educ. As~'n v. Jndep. Sch. Dist., 223 S.W.3d 131, 137-39 (Mo. 
2007) (en bane) (providing publil; employees with comtitmional right to colleccive bar­
gaining without requiring exdusivity as a predicate). City of Miami Beach v. Bd. of Tr. of 
City Pension Fund for Firefighters & Police Officers in Miami Beach, 91 So. 3d 237, 240-41 
(Fla. Dist. Ct. App. 2012); Sratc v. Fla. Police Benevolent A.ss'n, 613 So. 2d 415, 419-21 
(Fla. 1992). SP.P. gmemtly David M. Orta, Public; Employe.,. CofJ•<:live Rargaining in H(l111La: Colk1:­
live Bargaining M CollP-clive Beggi,ng?, 2:1 STETSON L. RF:v. 269 ( 1991) (.~ome of my thinking· 
has proceeded upon the as:sumption that chere arc inherent vulnerabilities in minority 
union bargaining where two or more unions are on the scene). But see E-mail from Rafael 
Gely,.Jameis E. Campbell Mo. Endowed Professor of Law. U. of Mo., to William B. Goulet, 
Charks A. Beanhley Professor of Law Emeritus at Stanford Law School (Jan. 20, 2019) (on 
file with author) (Professor Gely. on the other hand, points oul that this does not appear 
to he true in the Missouri system where the Missouri Supreme Court has held that there i8 
a constitutional right to bargain for public employees). 81tl see MNEA National Assembly, 
Position St,itement on Colkctive Rarg11ining, Mo. NAT'L Eouc:. A.ss'N (Nov. 17, 2018), http:// 
grnndview.mnea.org/Missouri/News/MNEA_Representative_A.ssembly_approves_position 
_sta_880.a.spx [hllps://perma.ccjYNX3-P8C5). Cf E. Mo. Coal. of Police, Fraternal Order 
of Police, Lodge 15 v. City of Chesterfield, 386 S.W.3d 755, 758 (Mo. 2012); Am. Fed'n of 
Teachers v. Ledber.ter, 387 S.W.3<l 360, 361-62 (Mo. 2012). S,e Chris Brooks & Rebecca 
Kolins Givan, I low a Scrappy Campus Union Saved Tennessee From P,ivalizcit.ion, 1N T1 rnsr. TIMES 
(Mar. 20, 2018), http:/ /inthesetimes.com/anicle/20977 /Tenncsscc-privati1.at.ion-govern 
or-Haslam-south•university-unions-labor [hups:/ /perma.cc/8GLF-NR2HJ (the experience 
with Tennessee public school teachers appears lo be quite different an<l to have posed the 
problems I.hat [ have assumed); Ch tis Brooks, 'Why Wr. Shou{tln 'l foll /(Ir lltr. Memf,er.,-cmly 
Unionism Trap, IN TH.t:S.t: TIMES (Dec. 22, 2017), hup:/ /intheser.imes.com/working/entry/ 
20791/member.s-only-union-labor·right·lo-work [https:/ / pcrma.cc/ 4RL7-6JAEJ. 

128. Sile E-mail from James Pope, Professor of Law and Sidney Reitman Scholar, 
Rulgers Law Sch., 10 William B. Gould, Charles A. Beardsley Professor of Law Emeritus at 
Star;ford Law Sch. (Aug. 13, 2018) (on file witl1 author) (these are ideas that Proh:ssor 
Pope has advanced ro me). James Grny Pope, Ed Bruno, & Peter Kellman, It's 'time JiJr 
Unions Tr, Let (',() nf Exclusive Rqmsen/.alion, lN THESE TIMES (July 19, 2018), http:/ /in these 
timcs.com/feamres/unions_exclusiveJepresencationjanus.hcml [htcps:/ /pcrma.cc/PS!'i 
5-NASE]. 

129. W1LLIAJ\,t B. Goui.D IV. Ar.~:NDA Fmt Rl::1,·oRM: THi,: Ft.:Tu1u; ot· EMl'LUYMt:NT Rl!.U\.. 
TIONSHIPS ANO THE LAw 205-34 (1993). 

130. See Hassan Kanu, T,rif11Jr Bomrl Ratdut.1 U/i Pro.rncution of 'NegliKent' Uniom, DAILY LA11. 

Rl,;)>. (BNA), Sept. 17, 2018 (quoting the Author as saying the new standard is a "stretch 
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members-only proposal, related, as it is, to the proponents of Janus, 
who sec exclusivity as the next shoe to drop weakening unions after 
the above referenced invalidation of the agency shop.13 1 These unions 
said: 

[ 0 J ur four unions have joined in opposition to st.ate and local pol­
icy proposals that abandon or weaken the duty of fair representa­
tion, or in any other way undermine the bedrock principle of 
exclusive representation in the workplace. In meeting attacks on 
our members and our unions, including the ./(mus v. AFSCME Coun­
cil 31 challenge to fair-share fees pending in the Supreme Court, 
we stand together against proposals that would threaten our 
strength in exchange for unproven benefits. Proposals to weaken 
or eliminate the duty of fair representation hold appeal because 
the idea of union members devoting significant resources to repre­
senting non-men1bers seems unfair. However, initiatives that dis­
rupt our legal obligation to fairly represent non-members 
inevitably erode our rights as exclusive representatives, in turn 
weakening our power at the bargaining table. Not coincidentally, 
proposals of this kind have been enthusiasdcally advocated by anti­
union zealots, including the ALEC, the NRTWF, and others. 
Specifically, our four unions oppose policy proposals that modify 
existing laws rcga.rdillg the duty of fair representation (DFR).132 

heyond" what the Supreme Court considers a breach of the fair representation duty; 
"[e]quating the failure to return phone calls in and of itself with 11101·e tlian 'mere negli· 
gence' is a stretch, particularly where the representative im't a full time union official"). 

131. Janus v. Am. Fed'n of State, Cty, and Mun. Emp.~., Council 31, 138 S. Ct. 2118, 
2478 (2018). See Transcript of Oral Argument at 19-20, Harris v. Quinn, 134 S. Ct. 2618 
(2014) (No. 11-681). 

JUSTICE GINSBURG: But you're not challenging -or it's confusing whether you 
arc or not -the very idea of exclusive representation by a union. An:. you saying 
that, in the publk sector, there cannot be exclusive -an exclusive bargaining 
agent? 
MR. MESSENGr:R: It's not directly challenged in this case, but it becomes rde­
V',mt under the first Knox test, which askii whethe1· the 111,m<l,itory a.,,i.~ociatio11 be­
ing supporterl by ihe compulsory fees is justified by a compelling State imerest. 
JUSTICE GINSBURG: [L]ct's take out ... the agency fee or fair-share fee or 
whatever it is, but there is an exclusive bargaining agent. Workers, your clien1.-~. 
say, we don't want to be represented by that union. The nnion is authorizer! to 
represent everybody in the workplace an<l has to represent even nonmembers as 
well, without any <lisc1imination. And ...g.re you taking the position that there can­
not be an exclusive bargaini11g agent if there are any dissenters who don't want to 
be represented l,y a union? 
MR. MESSENGER: Nol in this c.a~e. Your Honor. This case does not present the 
question of whether exclusive representation alone would f.:onstitute a First 
Amendment injury because the complaint here is focused towards the complll­
sory lees, so that. particular issue is not hei:-e. 

132. Am. Fed'n of State, Cty., & Mun. Emps., Am. Fed'n of Teachers, Nat'! Educ. Ass'n, 
& Svc. Emp. Int'! Uuion, Public Policy Priorities for Parl.ner Unions: Counteiing lnitiatfoes lo 
{hukrmint the Duly of F<ifr Rqmsrot1itifln, hrrp:/ /nashtu.us/wp-content/uploads/2018/05/ 
Maryann-Parker-Partner-Onions.pelf [https://perma.cc/ZBBK-UYBF). But se.e Sweeney v. 
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Meanwhile, the Janus proponents now bring a renewed attack 
upon the constitutionality of the exclusive bargaining representative 
system triggered in part by the dicta in Janus. H 3 This has spawned 
more litigation attacking exclusivity that had earlier been commenced 
on the basis of both Knox and Harris.'34 

The decisions on this matter that have emerged in the wake of 
Janus have, thus far, reflected the judicial unanimity that prevailed 
before it. In a case involving homecarc workers, the Court of Appeals 
for the Eighth Circuit, acting consistently with principles from Harris 
v. Quinn) established before Janus, expressed the view that legislation 
granting a public sect.or union exclusive bargaining representative sta­
tus upon obtaining an allegiance of the majority remained constitu­
tional, just as it was before Janus. 135 The Eighth Circuit, referencing 
the Supreme Court's landmark Knight decision, which had held that 
the obligation to have professional exchanges only with the exclusive 
bargaining representative on nonmandatory issues was constitu-

Madigan, No.l:18·cv-1362, 2019 WL 462480, at *4-5 (N.D. lll. Feb. 6, 2()19) (where a con­
trary position taken by the Operating Engineers produced some measure of success): 

Herc, the plaintiffs primarily contend that, as a 1·esult of Janus, the agency tee 
incorporated into the IPLRA will no longer be enforceable. Because the remain­
der of thaL stat\lle, including the duty to provide fair representation to non-mem­
be1'll, remain.~ cnforr.cable, the plaintiffs assert that they, and therefore their 
memhe~hip, will be compelled to speak on behalf of non-members, infringing 
on their Fir.~t Amendment rights.I Indeed, the provisions of the lPLRA in ques­
tion expressly require such speech and expressly limit the plaintiffs' ability to re­
ceive reimbursement for that speech to the fair share paymenl:li that the Supreme 
Court rnled unconstimtional in Janus. The plaintiffs' alleged injury is accordingly 
far from speculative. Although the defendants claim that any injury is hypotheti· 
cal at this junct.urc. they argue that the duty of fair representation of non•mem­
bers remains binding upon the plaintiffs, and thus effectively concede that 
prosccurion would result if the plaintiffs ended their compliance wilh the ~tatute. 
Although it may be true that nothing has changed excepl for the Supreme 
Court's decision in Janus, that decision altered the nature of the plaintiff~' p1·eex­
isting statutory obligations and created the imminent constitutional iI1jury alleged 
to exist here. This injury is sutlicient to establish both that s1.an<ling exi.~1.5 and 
that there is a dispute ripe for re~oluLior1 with n:specl to the plaintiffs' claim$ 
arising directly from their duty of represcmation. 

133. Cf Janus, 138 S. Ct. at 2460, 2478 ("[dksignati11g a Union as lhe employee~· ex­
clusive representative substantially restricL~ the rights of individual employees;" "[i]t is also 
not disputed that the State may require that a union serve as exclusive bargaining agent for 
its employees-itself a significant impinglitnenr. on associational freedoms that would not 
be tolerated in other comex1s"). 

134. See, e.g .• D'Agostino v. Baker, 812 F.~d 240, 24:~-44 (1st Cir. 2016); Hill v. Scrv. 
Emp. Int'! Union, 850 F.3d 861, 864-fi!'i (7th Cir. 2017);.Jarvis v. Cuomo, 660 Fed. Appx. 
72, 75 (2d Cir. 2016). 

135. Bierman v. Dayton, 900 F.3d 570, 571 (8th Cir. 2018). 
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tional, 136 said that "there is no meaningful distinction between this 
case and Knight." 137 Precedent has "treated the position of the exclu­
sive representative as the official position of the faculty, even though 
not every instructor agreed ... but nonetheless ruled that the exclu­
sive representation did not impinge on the right of association."138 

Did Janus alter any of this? The Eighth Circuit answered this ques­
tion in the negative and noted that Janus did not even reference or 
mention the earlier authority of Knight and that "the constitutionality 
of exclusive representation standing alone was not at issue,"139 not­
withstanding some of the rather hostile dicta on this point contained 
in the latter opinion.140 The Ninth Circuit, partially relying upon 
Knight, was of the same view. 141 A district court sustained the constitu­
tionality of exclusivity in representation.142 Noting that objecting em­
ployees were not required to pay fees, attend meetings, or endorse the 
union or take actions contrary to their own position, the court said: 

The exclusive representation requiremenl is likely the least restric­
tive means possible for employees who are members to still enjoy 
the benefits of union representation. Without exclusive representa­
tion, the Union's power and persuasion would be significantly 
eroded and the state interest in labor peace would be undermined. 
Because PELRA serves a compelling state interest [providing Min­
nesota's public employees with representation 'and great.er bar­
gaining power'] and is already tailored in a non-restrictive manner, 
th e statute passes exacting scruti11y.14 3 

But, make no mistake, exclusivity burdens the dissenting workers' 
speech more directly than the fiction of "compelled speech" concept 
created by Janus for dues. The majoritarian process, 144 so deeply 
linked to exclusivity and its constitutional limitations, 1'15 may well give 
way to some other system to which the Janus-type dissenters object. 

Yet, in Janus itself the Court said: "It is ... not disputed that the 
State may require that a union serve as exclusive bargaining agent for 

136. Minn. State Bd. for Cmty. Coll. v. Knight, 104 S. Ct. 1058, 1060 (1984). 
137. Biemtan, 900 F.3ct at 574. 
138. Id. 
139. Id. 
140. Minn. State Btl. fnr Cmty. Coll., 104 S. Ct. at 10.'>8. 
141. See generally Mcntdc v. lnslcc, 916 F.3d 783 (9th Cir. 2019) (holding that sr.atc's 

authori1.ation of union as exclusive collective bargaining representative for state's publicly 
subsidizecl chilrlcarc providers did not violate her rights of free speech and a~sociation). 

142. Uradnik v. lntcr Faculty Org., Civ. No. 18-1895, 2018 WL 4654751, at *4 (D. Minn. 
Sept. 28. 2018), ~[firmed, No. 18-3086 (8th Cir. Dec. 3, 2018), j1f-titionji.i1·ce.rl. fikd (U.S. Dec. 
4, 2018) (No. 18-719). 

143. Id. at 3. 
144 . .J.1. Case Co. v. NLRB, '.{21 U.S. 332, 3~8-39 (1944). 
145. Steele v. Louisville & Nashville R.R. Co., 323 U.S. 192, 198-99 (19'.11). 
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its employees ... We simply draw the line at allo-wjng· the government 
to go further still and require all employees to support the union irre­
spective of whether they share its views." 146 Accordingly, in the best 
reasoned and recent decision by District Court Judge Levy in Maine, 
the court has sustained the constitutionality of Maine's exclusive bar­
gaining representative system. Said Judge Levy: 

Under the [Maine] Acl, the Union was not, as Reisman asserts, ap­
pointed by lhe Board as his represenlalive and agent. Instead, it 
was selected by a majority vote of the employees to serve as their 
bargaining-unit's agent ... And by authorizing the Union, in its 
role as U1e agent for the bargaining-unit, to negotiate with the 
Board on matters related to the terms and conditions of the em­
ploymel'll . .. the AcL does not. cloak the Union with the authority 
to speak on iss1ies of public conceru on behalf of ernplO)'Ccs, such 
as Reis1mm, who do not belong to the U1ti0n . .Reisman remains 
free lo speak om in opposition to the Union and its positions as he 
sees fit. His constitutional challenge to the Act thus rests on a fun­
damental miscouception. The Union is not, as Reisman appefu·.s to 
believe, his individual agent. Rather, the Union is the agenl for the 
bargaining-unit which is a distinct entity separate from the inclivitl­
uaJ employees who comprise it. Because the Union is not Reis­
man's agem, representative , or spokesperson, Lhc Ad does not 
compel 11-im, in violation of lhe First Amendment, Lo engage in 
speech or maintain an associa1fo11 with which he disagrces. 1'~ 

B. Grievance-Arbiti-ation Process 

In Janus, the majority opinion concluded that no one had ex­
plained ''why the duty of fair representation causes public-sector un­
ions to incur significantly greater expenses than they would otherwise 
bear in negotiating collective-bargaining agreernent.,;." 148 But one of 
the reasons why the system works so well for broad, industrial units 
combining the unskilled, semi-skilled, and skilled tradespeople in one 
bargaining unit is because the union acts as a broker for groups that 
would more overtly and sometimes dramatically compete, and that it 
therefore avoids some of the tensions associated with competition, 149 

146. Janus v. Am. Fed'n of State, Cty .. and Mun. Emp., Council 31, 138 S. Ct. 2448, 
2478 (2018). 

147. Reisman v. ~socialed Facultit:s of Univ. of Me., No. l:18-cv-00307:JDL, 2018 WL 
6312996, at "10 (D. Me. Dec. 3, 2018) [statutory citations omitted). 

118. Janus v. Am. Fed'n of State, Cly, and Mun. Emps., Council 31, 138 S. Ct. 2448, 
2468 (2018). 

149. Cf. Gen. Motors Corp. (Cadillac Motor Car Div.), 120 N.L.R.B. 1215 (1958) (in 
which tht: Board, relying on the long hargaining history of exclusive UAW representation 
on a multiplant, natiunal bHSis, denied s t:vi:1, 111ce of si11glc-plam units as too narrow in 
scope and thus inappropriate) , with Mallinckrodl Chem. Works, tfi2 N.L.R.B. 387 (1966) 
(in which the Board overruled A1nerir.rin Potash and reinstated history and existing patterns 
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an issue which has posed a substantial threat Lo Jabor peace, as Abood 
contemplated. Those tensions are more likely to emerge in the form 
of inter-union rivalries in the public sector, where multi-unionism has 
been so prevalent and vexatiously problematic.150 

Regardless of the validity of the Janus commentary regarding ne­
gotiations, the Court seemed to recognize some of the difficulties in 
connection with grievance representation and the representation of 
nonmembers. In seniority cases where workers are in competition 
with one another,151 and those involving employment discrimination 
where there is a conflict, tension, or distrust between the exclusive 
agent and the worker, 152 labor and management have sometimes ne­
gotiated specialized procedures that can bridge potential conflict. In 
Janus, the majority opinion argued that the "unwanted burden" that is 
imposed by represen tation of nonmembers who were not. paying dues 
could be eliminated through less restrictive methods Lhan the imposi­
tion of agency fees. The Court mentioned that" [i] ndividual nonmem­
bers could be required to pay fo r that service or could be denied 
union representation altoge ther."1" 3 In this connection, the Court ref­
erenced a California statutory provision, which authorized the charg­
ing of a reasonable fee to religious objectors who refused to pay 
agency dues. 154 Though the Supreme Court of Nevada has held that 
the requirement of "reasonable costs associated with individual griev­
ance representation" did not "interfere with, restrain or coerce" em­
ployees under Nev.i.da's state public sector statute,155 the NLRB has 
held that a union "by charging only nonmembers for grievance repre­
sentation [as opposed to charging its members for dues] has discrimi­
nated against nonmembers."rn6 

of collective bargainiug as factors relevant LO the detennination of Lhe approprialP. bargain­
ing unit). 

150. See HARRY H. Wr.u.ri-:cToN & RALl'll K WtNTF.R, fR., THE UNIONS ANn T11i,: Crrrns 
32-35 (1971). . 

151. Co111f1m'I! Acuff v. United Paper Workers, AFI.rCIO, 404 F.2d 169 (5th Cir. 1968), 
with Clark v. State, 28G N.W.2d 3114 ( L~)79) (addrcssiug inhercnl seniority r.ont1icts for Lite 
exclusive representative}. 

152. Alexander v. Gardner-Denver Co., 415 U.S. 36, 52-53 (1974); Basic Vegetable 
Prods., Inc., Local 8!10, 64 L,h. Arb. Rep. 620 (1975) (Gould, Arh.); \>\lcyerhauscr Co., 
Local 5-J5, 78 L1b. Arb. Rep. I 109 (1982) (Gould, Arb.). Willi:t111 ll. Could, LaborA'l'bi/.1a­
/i<m of (;ril'l/ft/U:Ps hl1111/11i111; Rndl/t 1Jisr.rirni11r1tio11, 118 LJ. PA. L. Rr:.v. ,1-0. 58-59 ( l 969). 

153. Janus, 138 S. Ct. at 2468-69 n.6. 
154. Id. at 2469 n.6. 
155. Cone v. Nev. Se1v. Emps. Union/SETU Local 1107, 998 P.2d 1178, 1182 (Nev. 

2()00) . 
156. H.O. Canfield Rubber Co. of Va., Inc., 223 N.L.R.B. 832, 835 (1976) (relying 

upon its holding in llughrJ 'J'ool r.nmpany, where a union had bmb a flat ti:e of $ 15 for 
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The fundamental conundrum here is the same one that arises in 
connection with the use of hospital emergency rooms by the unin­
sured. The dues system that finances labor-management union repre­
sentation is predicated upon an insurance payment concept, i.e., Lhe 
individual in question does not likely have to use the monies, and the 
outlay when an emergency arises would be considerably more expen­
sive than dues. The nonmember is not part of the insurance system, 
which is the essential reason the sweet spot of an appropriate fee for 
nonmembers is difficult to find. The cost of representation in one 
particular proceeding presents costs that are or can be calamitous for 
the individual worker. 

One way to address this matter is to require dues-paying member­
ship for some reasonable period of time in advance of the incidents in 
question, or a "window," to use the hospital insurance system analog. 
Yet the Court's profound hostility to compelled subsidization which, 
in its view, is compelled speech, makes it questionable that such a sys­
tem could be constitutionally sustained by a majority of the Court, 
notwithstanding the Court's promise of nonmember representation 
by unions. 

Even assuming that some kind of appropriate compromise be­
tween ad hoc representation of nonmembers and dues-paying mem­
bers can be found, it is unlikely Lhat. most. of the. lahor movement will 
pursue this with enthusiasm, or at all, given Lhe explicit opposition 
fashioned by the major public .sector labor organizations. 1!i7 

C. The Religious Objector Approach for Nonunion Members in 
Janus 

Whatever the practicability of the Court's suggestion with regard 
to grievance administration, the religious objectors statutes cited in 

grievance processing and $400 for arbitration; that Board was of the view that a dispropor­
tionate burden had been thrust upon the nonmembers). Hughes Tool Company, )04 
N.L.R.B. 318, 329 (1953): American Postal Workers Union, 277 N.L.R.B. 541,543 {1986); 
Furniture Worker Div. Local 282, 291 N.L.R.B. 182, 183 {1988); United Steel, Paper and 
Forestry, Rubber, Mfg .. Energy, Allied Indus. and Serv. Workers lnt'l Union Local 1192, 
362 N.L.R.B. 1649, 1653 (2015). Cf NLRB v. N.D., 504 F. Supp. 2d 750, 757 (D.N.D. 2007). 

157. s~e genemlly Am. Fed'n of State, Cty., & Mun. Emp~ .• A111. },'ed'n of Teachers, Nat'! 
Educ. Ass'n, & Svc. Emp. Int'! Union, Public Policy Prioritie., firr Pnrlnlll' Union,~: Countering 
Initiatives to Undermine the Duty of Fair R.if1resentation, http:/ /na~ht11.us/w1>-eon1.ent/up 
loads/2018/05/Maryann-Parker-Parrner-Unions.pdf [hups:/ /pcrma.cr./7.8BK-UYBF] 
("our four unions oppose policy proposab ... [cl rea1.ing fee for service arrnng·ements for 
non-members ... [l)imiting au excluiive representative union's dur.y to represent non­
members in grievance and/or arbitration procedures or ochcrwi.~c limit.ing the DFR [Duty 
of Fair Repr~sentation] in the administration of a C:ollective Bargaining Agreement"). 
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Janus mimic the provisions of the National Labor Relations Act, which 
allows for religious objectors to opt out of union membership. 158 The 
quid pro quo is the payment of dues by objectors that such workers are 
required to provide an equivalent sum pay-,1.ble to a charitable organi­
zation rather than the union. Yet the details often provoke disputes 
related to the identity of the third party. Unions would like to have 
the monies go to scholarships, for instance, in which the union or 
labor rnovcrncnt is involved-or some other organization which is 
union friendly or pro-worker in the union's view. Nonunion members, 
if they constitute a substantial cohesive group, may well be interested 
in organizations like the National Right to Work Foundation, which 
are anathema to organized labor. Nonetheless, the idea is that the 
free rider problem 159 is addressed in that there is no longer an incen­
tive to become nonunion because all workers, union or nonunion, are 
paying the same amount. The drawback for labor is the fact that those 
monies from nonunion workers do not go to the union, which is cor­
respondingly burdened in its administration of the contract and in 
bargaining. 

It remains unclear and arguably unlikely LhaL this Court will up­
hold such a statute given the High Court's rather cavalier disregard of 
harm for the union as exclusive bargaining representative in the Janus 
opinion. Such an approach, after all, would be an attempt to address 
the free rider problem, which the Court in Janus disregarded as a 
threat to the union as exclusive bargaining representativc. 1uo If such 
nonunion objecting workers are relatively idiosyncratic, as may be true 
in many of the religious objector cases, it is quite possible thaL many 

158. Christopher J. Conant, Toward a More Reasonabk Accommodation for Un·ion Religious 
Objector.,, 37 McCt::01{GI:: L. REv. 105, 121 (2006); David B. Schwartz, The NLRA'.f Religious 
F,xeinptirm in a Post-Hobby Lobby World: Ourrent Str,tus, Futi.ire Diffirulties, and a Proposed Sol1.1r 
lion, 30 A.R.A.J. LAB. & Er.n•. L. 227, 253 (2015); Roberto 1,. Corrada, Rl<ligio·us Acwmm(/(lri,­
tion and the National Labor Relations Act, 17 BERKELEY J. EMP. & LAn. L. 185, 202 (1996). 

159. Samud F.~treicher, Hmv Unfons Cn.n Survive ri Supreme Court D1'fmt, BLOOMBERG 

O~INION (Mar. 2, 2018), https://www.bloomberg.com/opinion/anicles/2018..0'.{-02/how­
unious-<:an-stuvive-a-su prcme-court-ddeat ( h ltps:/ / perma.u;/H5RU -L54V). 

160. Janus v. Am. Fccl'n of State, Cty., and Mun. Emp., Council 31, 1:-18 S. Ct. 2448, 
2469 (2018): 

Nor can [ ;igency I tees be justified on the ground that it would otherwise be unfair 
to require a union 10 hear the duty of fair representation. That duty ha necessary 
concomitant of the authority that a union seeks when it chooses lo se1ve as the 
exclusive representative of all the employees in a unit .... [D]csignating a union 
a.~ the exclusive representative of nonmemher.~ .~ubstanl.ially resrricL~ the non­
members' rights .... Protection of 1J1eir interests is placed in the hands of rhe 
11nion, and if the union were free to di,regarrl or even work against. those intcr­
esL~. these employees would l,e wholly unprotected. 
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nonunion members will simply continue to pay union dues because of 
inertia and not opt out. After all, ever since the Court decided Knox at 
the beginning of this decade, it has always been assumed that the bur­
den for the worker to opt in or opt out was criLical because inertia 
made it unlikely that most workers would take action to change their 
status or the status quo in the employment relationship. rni In sum­
ming up,Janus-and what seemed like an afterthought at the end of 
its opinion-the Court stated that agency fees can no longer be ex­
tracted from workers in the absence of some form of explicit authori­
zation and that the proposition meant the following: 

Neither an ag·ency fee representing proportionate share of union 
dues attributable to public-sector union's activities as collective-bar­
gaining representative, nor any other payment to the union, may 
be deducted from a nonmember's wages, nor may any other at­
tempt be made to collecl such a payment, unless the employee af­
firmatively consents to pay; by agreeing to pay, nonmembers are 
waiving their First Amendment right'>, and such a waiver cannot be 
presumed ... unless employees clearly and affirmatively consent 
before any money is taken from them, this standard cannot be 
met.162 

It is possible that this Court will come to the conclusion that such 
an arrangement is a transparent preservation of the same approach 
which was condemned as unconstitutional in Janus. On the other 
hand, it can be said that the worker affirmatively consents given the 
fact that he or she is presented with a choice and consents through 
the exercise of the choice. It is also possible that this Court, notwith­
standing the great haste with which it reached for issues not presented 

161. lnt'I Ass'n of Machinists v. Streel, 367 U.S. 740, 817 n.31 (1961) (Frankfi.trter, J., 
dissenting) Qusr.ir.c Frankfurter describing in hi.~ disscnr.ing opinion how Britain's debate 
over political exemptions for union due~ resled on the as.~umpt.ion that workers' would not 
change their default status; "(a)s a consequence of a restrictive interpretation of the Trade 
Union Act of 1876. 39 & 40 Viet., c. 22, by the House of Lords in Amalgamated Society of Ry. 
Servanls v. Osborne, (1910) A, C. 87, Parliament in 1913 passed lt:gislatio11 which allowed a 
union member to exempt himself from political contributions by giving specific notice. 
Trade Union Act of 1913, 2 & 3 Geo. V. c. 30. The tear instilled by the general strike in 
H>26 caused the Conservative rarliamenl 1.0 am()nd the 'contracting out' procedure by a 
'contracting in' scheme, the net effect of which was to require that each individual give 
notice of his consent to contribute befoa·e his dues could be used for political purposes. 
Trade Disputes and Trade Unions Act of 1927, 17 & I 8 Geo. V, c. 22. When the L-\bor 
Party came to power, Parliament ,·eturned to lhe 1913 method. Trade Disputes and Trade 
Unions Act of 1946, 9 & 10 Geo. V(, c. 52. The Conservative Party, when it came back, 
retained the legislation of its opponents;" th() assumption in the U.K. and the U.S. being 
that worker.~ are unlikely to contrac:r. out if they wish to be free from politks and unlikely lo 
contract in if they might wish to participate in politics). 

162. Janus, 138 S. Ct. at 2486 n.53. 
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in litigation arising prior to Janus, rn3 may be reluclanl to wait for a 
judicial or administrative proceedings aimed at determining how 
workers have actually functioned in such a system, i.e., do unit mem­
bers actually choose or does inertia and problems relating to Lhe iden­
tity of the third party mean that most of the dues go to the union 
rather than a charitable organization. The former result - dues paid 
to the union, assuming that lhe Court examines the actual conse­
quences of such arrangements, is a result surely unacceptable to the 
majority in Janus. 

D. Dues Authorizations and Agency Fee or Membership 
Contractual Requirements 

In its condemnation of the extraction of agency fees, the Court 
stressed the Jllinois statutory scheme and condemned automatic de­
duction of fees from nonmembers wages. 164 The Court said "[n]o 
form of employee consent is required." 165 The view that the dues au­
thorization in question in Illinois was deemed unconstitutional be­
cause no employee consent was required, is fortified by Justice Alito's 
earlier discussion of the same subject. 166 Concluding that the unions 
would actively seek the status of exclusive bargaining representative 
notwithstanding the unconstitutionality of agency fee clauses requir­
ing the payment of dues as a condition of employment, the Court 
noted the many benefits associated with this status. One of them, said 
the majority, alluded to the fact that the "exclusive representative is 
often granted special privileges, such as ... having dues and fees de-
ducted directly from employee wages .... "167 

163. Knox v. Serv. 1<:mpi. Intern. Union, 132 S. Ct. 2277, 2277 (2012). 

164. Janus, l:,18 S. Ct. at 2486. 
165. Id. (five states man<l,lle <lut.:s d educlion without individual cmploye::t.: authoiiza­

tion: OF.I.AWARE*, MINNF.SOT/\• , N1,,w j ERSl".'i'*, ORv.c:oN*. VRRMONT*; twenty-eight states re­
quire authorization before dues deduction: Arizona, C'..ALil'OKNIA *, Florida, Georgia, 
Hawaii, Idaho, ILLINOIS*, Kansas, Kentucky, Louiiiana, MAIN!!.*, Massachusetu;, Mkhlgan, 
Mississippi, M1ssouR1*, NF.w Hv,1rsHIRE*, NF.w YoRK*, North Dakota, OH10*, PF.NN­

!.YI.VANIA*, RHODE lSI.I\Nn*, South Carolina, Tennessee, Texas, Utah, WAs111Nc;ToN*, Wis­

consin, Wyoming; stales in 1mw* required agency fees before Janm; see Table 1.0). 

166. Id. at 2484. 

167. id. al 2467. 
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Table 1. Dues Deduction State Statutes 

Stat.es Mandating Dues Deduclion St.ates Requiring Authorization 
Without Authorization Before Dues Deduction 

Delaware* Arizona 
Minnesota* California* 
New.Jersey* Florida 
Oregon* Geo rgia 
Vennont* Hawaii 

Idaho 
Illinois* 
Kansas 
Kentucky 
Louisiana 
Maine* 
Massachusetts 
Michigan 
Mississippi 
Missouri* 
New Hampshire* 
New York* 
North Dakota 
Ohio* 
Pennsylvania* 
Rhode Island* 
South Carolina 
Tennessee 
Texas 
Utah 
Washington* 
Wisconsin 
Wyoming 

Bold: States that required agency fees before Janus. All 5 of the states that 
mandate dues deduction without cmployee authorization required agency 
fees. 10 of Lhe 28 stat<"s that. t c.:quin: d nes authorization fall in this category 
as well. 

Perhaps the subsequently rendered ruling of the Court of Ap· 
peals for the Seventh Circuit in International Association of Machinists 
District Ten and Local Lodge 873 v. Allen168 puts the issue in clearer per­
spective. In that case,Judge Hamilton, speaking for the majority, held 
that a Wisconsin law providing for dues authorization standards relat­
ing to authorization agreements in the private sector was unconstitu-

168. See generally Int'! Ass'n of Machinists Di~t. Ten v. Allen, 904 F.3d 490 (7th Cir. 
2018) (holding that tedernl labor law preempts Wisconsin law governing union dues de­
nuction aulhorization). 
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tional under the doctrine of preemption, notwithstanding the recent 
passage of a r igh t-to-work enactment in that state, noting that dues 
check-off authorizations are simply a "convenient way for employees 
to pay their union dues or fa ir-share fees." J69 The court sLressed that 
the challenge<l legislation regulated an "employee's op ti o nal d ues­
checkoff authorization rather than an employee's obligation to pay 
dues as a condition of employmcnt"170 and therefore fell outside of 
the right -to-wo rk jurisdiction , wh ich a state may properly exercise wilh 
regard LO union security o r fair-share agreements. Judge Hamilton 
analogized Lhis su~ject matter to others add ressed in coll ective bar­
gaining agreements like "health insurance premium payroll deduc­
tions or r etiremen t savings arrangements."17 1 Opining on the same 
point further in a subsequen t ruling, J udge Wood, speaking for the 
sam e Seventh Circu it, emphasized that in contrast to un ion secur ity 
agreements, check-offs constituted an ''administrative convenience in 
the collection o f union d ucs."172Judge Wood stressed their differe nce 
from agreements regulating "membership." The court said: 

Checkoff provisions, tJ10ugh they govern relationships with the 
union after hiring, are also d ifferen l from "membership" within 
the meaning of section 14(b). They do not, in «nd of themselves, 
require employees either to j oin unions or to make any payments 
to them. RatJ1er, Lhey faci li tate payment,; once employees have 
themselves made the decision LO contribute LO a union or to accept 
a job requiring that contribution. To state the matter d ifferent ly, 
filling ou t a checkoff form does not determine union membership 
either way .. . . 173 

T hal is why courts addressing Lhis issue have characterized dues 
payments as separate and apart from the issue of compulsory union­
ism, and thus no t the subject matter Lhat the Court condemned in 
Janus.1 74 That is why the Board and the appellate courts have taken 

169. ld. at 492- 94. 
170. Id. at 195. 
171. Id. al 506. 
172. Inl'I Union of Operating Eng'rs LoC":l! 399 v. Viii. of !.incolnshirc, 905 F.3d 995, 

1003 (7th Cir. 2018) (citing NLRB v. Atlanla Printing Spccial lies & Paper Prods. U11iv11 
527, 523 F.2d 783, 786 (5th Cir. 1975) ). 

173. Id. 
174. Su Fisk v. Imlee, No. Cl6-5889RBL, 2017 WL 4619223, at *5 (W.I>. Wash. 01.:t. 16, 

2017) In this prc:Jrm1u opinion, lhe wurl s.1id: 
Appellees' clt:cluctio11 of 1mion tlues in accvrclance with the membership cants' 
dues irrcvocability provision docs 110L viOl:\LC' Appellants' Firsl Am c nclmc11 L righ ts. 
AJth c,ugh AppellanL~ 1·csigne<i their membership in the union ;rncl objecteo to 
providing continued financial support, the First A11w11dmenl does not precludl· 
the e11forccme11t of "legal ohligation!I" that are l.,argainccl-for aml "self-imposed" 
unrle r stale coul rnc t law. C11hm 'II. Cnwl,J Mrrlin Co., 50.1 U.S. 663, 668-71 (1991) . 
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the position that resignation from Lhc union does not affect the ques­
tion of dues still owing under a check-off authorization. 17f> This too is 
consistent with the position that the Board has taken for more than a 
half a century, i.e., that dues authorization and compulsory member­
ship are separate issues. 176 They are separate mattcrs. 177 Indeed, the 
promise contained in the authorization has been viewed as intrinsi­
cally separate in that it can survive the expiration of the collective bar­
gaining agreement itsdf. 178 This is why the Court of Appeals for the 
Second Circuit held that in spite of the right to join or resign from 
unions, "financial obligations due and owing"179 remain unaffected by 
those decisions, a conclusion cited approvingly by the United States 
Supreme Court. 180 State legislation now explicitly follows the Lead or 
this authority.181 If and when the matter comes to the Court, even as 

The provisions authorizing the wiLhholrling of dues and making that authoriza­
tion irrevocable for cer1.ain periods were in clear, readable type on a simple one­
page form, well wilhin the ken of unrepresented or lay parties. Moreover, tempo­
rarily irrevocable payment authorizations are common and enforceable in many 
consumer contracL~ - e.g., gym memben.hips or cell phone conr.ract - and we 
condude 1ha1. under slat contrnct law those provi.~ions should be similarly en· 
forceable here. 

Ste ulrn Belgau v. lnslee, Case No. 18-!'i620 RJB, 2018 WL 4931602, at *5 (W.D. Wash. Oct. 
l l, 2018) (to the same eflect post-Janus: "Janus says nolhing about people join a Union, 
agree to pay dues, and then lat.er change their mind about p,iying union dues;" the same 
district court later said: 

Plainti(fa' as.~ertions that the agreemell\.~ are not valid because they had not 
~"'lived their First Amendment tighu; under Janus in their authorization agree­
ment~ because they did not know of those right\ yet, is without merit. Plaintiffa 
seek a broad expansion of the holding Janus. Janus does not apply here - Janus 
was not a union member, unlike the Plaintiffs here, and Jan11s dirt nor. agree r.o a 
dues deduction, unlike the Plaintiffs here. S-.11 C<111/q v. California Statewide Law 
1!.nforc-.rnmlAt,n, 2019 WL 331170, at 2 (E.D. C:al.Jan. 25, 2019). "The relation­
ship ben\lecn unions and their vol1111ra1y members was not at issue in Janus." Id. 
The notion that the Plaintim may have made a diffe1·enl choice if they knew "the 
Supreme Court would later invalidate public employee agency foe arrnngemenL~ 
[in Janus] does not void" their previous agreements. Belg1iu v. lnslu, No. 18-5620 
RJB (W.D. Wash. Feb. 15, 2019)). 

175. United Steelworkers of Am., Local 4671, 302 N.L.R.B. 367, 368 (1991); United 
Postal Service, 302 N.L.R.B. 332, 333 (1991); NLRB v. U.S. Postal Service, 833 F.2rl 1195, 
1196 (6th Cir. 1987). 

176. Standard J.ime and Stone Co., ()5 N.l .. RB. 628,630 (1951). 
177. Graphic C:ommc'n Dist. Council No. 2, 278 N.L.R.B. 365, 367 ( 1986). 
178. Smith'.~ Food & Drug Ctr, Inc., %6 N.L.R.B. I, 3 (2018); Frito-Lay, Inc., 243 

N.J .. R.B. 16, 146 (1979); Cf. lnt'I Bhd. of Teamsters Local 385, 366 N.I..R.B. 96 (2018). 
179. Commc'ns Workers of Am., CIO v. NLRB, 215 F.2d 835, 838 (2d Cir. 1954). 
180. NLRB v. Granite Scar.c Joint Bd., 409 U.S. 211!, 216 ( 1972). 
181. Public Sector Power Through Member Engagement: IBEW l 24~ Builds Leader­

ship and Capacity in the Face of Janus vs. AFSCME, IBEW 1245 (Jan. 22, 2018), https:// 
ibew 1245.com/2() 18/0 I /22/public-sector-power-through-mcmber-cngagcmcnt-ibew-1245-
builds-leadership-and·capacity-in-the-face-ofja11us-vs-afacme/ [hups:/ /perma.cc/72Q3-7D 



Issue 2] .JANUS AND THE HIGH COURT'S ANTI-r AROR POLICYMAKING 219 

presently constituted, it seems likely that the confluence of extant pre­
cedent noted above should carry the day, not\vithstauding the Court's 
disregard for stare decisis in Janus itself. 

Independent of the dues authorization issue is the question of 
the right to resign union membership so as to avoid the Janus dues 
obligation. The Court in Janus did not explicitly address this given 
that that decision only related to dissident<; who were nonunion and 
whose only obligation was to pay the union dues. Though the ruling 
itself relates to nonmembers, its logic applies to members as well, a 
proposition in considerable dispute today-just as the NLRB held that 
the right to object by non-members inevitably implicated members 
who might be aware of their right to object. 182 Just as there is a consti-

5X) (a number of jurisdictions finally addressing the sul!ject of dues au1horizalion; Califor­
nia obliges the exclusive repnisentative lo certify in writing that it collected dues authoriza­
tion from members and the public employer is obliged to honor such requests for 
deductions as well as not to tleler or discourage members from authorizing dues; New 
Jersey similarly prohibits any employer encouragement of employees to revoke dues autho­
rizations and at least five slates have passed legislation pertaining lo dues authorization 
anr.icipating or reaction to the .frinw decision): See S.B. 866 (Cal. 2018) (1·equiring the 
exclusive representative to certify in wrirjng that it collected due~ authorization from mem­
bers, obliging the public employer to honor dues deduction requests, and prohibiting pub­
lic employers from deterring or discouraging members from authorizing dues); A.B. 3f>8f>, 
218th Leg. (NJ. 2018) (prohibiting public employers from encouraging unit memhern ro 
revoke dues authorizations or resign membership). H.B. 314, 149th Gen. Asscmh. (Del. 
2018) (similarly requiring public employers de<lucl due:- from unic. members withou1 au­
thorization and establishing procedures for employees to revoke deduc1ions). H.B. 172!'1, 
29th Leg. (Haw. 2018) (requiring that employees who no longer want dues automatically 
dedw.;ted from their paychecks have to notify their exclusive representative within 30 days 
of the anniversary of the fi1sl deduction). H.B. 2751, 65th Leg .. Reg. Session (Wash. 2018) 
(providing for a11tomatic dues deduction without aulhori:.:ation). See Kenera/.ly Carolyn 
Phenicie, Even BP/ore thf1 Sufmm1,(1 C(lurl Ruled Against Mrindntory Union Dues, 7 SI.ates Movf1tl lo 
Protect Unions. But Will Those Nw l.aws Stand?, T1ii,: 74 (fuly 10, 2018), https://www.the74 
million.org/ar1.ide/even-beforc-the-supreme-court-n1led-against-111andato1y-unio11-d11es-7-

.stales-moved-l0-protecc.uniom-but-will-those-new-laws-sland/ [hups:/ /perma.cc/CVl>8-
U3GG) (discussing that several states would have pn.>hibited automalic deduction of union 
dues from employees' paychecks). 

182. Robert Iafolla, States, Conservative Groups Spar Over Union Fee Ruling, HwoMnF.RC 

LAw DAll,Y LAnOR RF.PORT (Ocr. 12, 2018), https://news.bloomberglaw.c.om/daily-lahor-rc 
porl/s1.a1es-comcrvalive-groups-spar-ove r-union-fee-ruling [hups:/ /,_Perma.cc/LXL2-MSV 
E); Setting the Record St.might on Teachf!Y Righ.ts in Rhode bl!ind (lj/1-rja.,:,_us v. i \FSCME C()lmcil 
JI, NAT'L RIGHT TO Worut Fot::-in. (2018), hups://www.nrtw.org/setting-the-record­
slraight-on-teacher-rights-in-rhode-islancl.-afler:ianus-v-afscmc<ouncil-..~l/ [https:/ /perma 
.cc/N5YR-QU25]. See Letter from Att'y Gen., Maura Healey, Commonwealth of Mass. and 
Att'y Gen., .Josh Shapiro, Commonwealth of Pa. to Patrick Hughes, President of Liberty 
.Just. Ctr. (Oct. 5, 2018) (on file with Lhc Office of the Attorney Gen., Healey); Leuer from 
Patrick H11ghes, President of Liberty Just Ctr. lo J\tt'y Gen., Xavier Becerra, Stale of Cal. 
(Sept. 26, 2018) ( on file with the author); Letter from Patrick Hughes, President of Liherty 

Jusl. Ctr. 1.0 A1.L'y Gen., Barbara D. Underwood, Stale of N.Y. (Sepr. 6, 2018) (on file with 
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tutional right to join public scclor unions,183 Janus means (though it 
did not explicitly hold) that there is now a constitutional right to re­
sign, a righl which is with all probability akin to that previously recog­
nized by the Supreme Court in the private sector.184 

But as with much of labor law, the critical question is how to con­
vey this relevant information about the righL,; and obligations of em­
ployees in the public sector to the workforce. The Supreme Court has, 
thus far, established notice obligations upon public employee un­
ions.185 Some regulation of communication by relevant administrative 
agencies or the judiciary seems appropriate here, just as is the case 
under the National Labor Relations Act. 186 California has led the way 

tht: amho1·); Letter from Patrick Hughes, Prt:sidem of Liberty Just. Ctr. to Att'y Gen., Mike 
DeWinc, State of Ohio (Aug. 30, 2018) (on file with the author). 

183. Smith v. Ark. State Highway Emp .. Local 1315, 441 U.S. 463, 4G6 (1979) (reiterat­
ing that "[t)he public employee surely can associate and speak freely and petirion openly, 
and he is protec.tecl hy the First Amendment from re1aliation from doing so;" numerous 
courts finding that "[u)nion membership is prorectcd by the right of association under the 
First and Fourteenth Amendmems"). AFSCME v. Woodward, 406 F.2d 137, 139 (8th Cir. 
1969) (citing Thomas v. Collins, 323 U.S. 516, 532-34 (1945) ). Atkins v. City of Charloue. 
296 F. Supp. 1068, 1077 (W.D. N.C. 1969) (the three:iudge comt fi11<ling that the "right of 
association includes the righr ro form and join a labor union"). 

184. Pattern Makers' Leai..rue ofN. Am. v. NLRB, 473 U.S. 95, 100-01 (1985); William 
It Gould IV, The Burger Court lm,J l,abnr Law: The Beat (',oes On - Mnrcaln, 24 SAN DIEGO I .. 
Rl!.v. 51, 68 (1987). CJ. NI.RB v. Granite State Joint Bd., 409 U.S. 213,216 (1972); Saginaw 
Educ. Ass'n v. Eady-Miskiewicz, 902 N.W.2d 1, 21 (Mich. App. 2017). Cf. Partern and Model 
Makers Ass'n of Warren and Vicinity, :HO N.L.RB. 929 (1993) (union.~ can require written 
notice of an iment to resign from the u11io11); Local 58 Int'! Bhd. of Elec. Workers v. 
NLRB, 888 F.3d 1313, 1315 (D.C. Cir. 2018) (requiring picture identification and a re­
quirement to come to the union hall impcrmissibly burdened the exercise of the righl to 
resign): Lee v. NLRB. 325 F.3d 749, 754 (6th Cir. 2003) (union polky lhat requires re­
signing employees to pay back dues when they remain within the bargaining unir. while not. 
imposing such a requirement upon those who resigned because they took joh.~ oimirle the 
unit is not unlawful); Quick v. NLRB, 245 F.3d 231, 241 (3d Cir. 2001) (holding rhat an 
employet: may cease paying all union dues npon resignal.ion from the union, despite a 
union security clause I.hat required new employees to apply for union membership, be· 
cause the clause did not further requfre (;Ontinut:d membership). Sec generally William B. 
Gould, S11litl,srity Forever· or Hrmtly 1:,"vl':T': Union Disl:ij>linf., Taft-Hartley, antl the Ril(hl of Union 
M,,mJ,ers to Rl'sign, 66 CORNELI. I.. REV. 74 (1980) (analyzing the tension between the 
union's right to discipline its members and the union member's right to avoid disdplint: 
via resignation); William B. Gould, Snme Limitations Upon Union /)is1:iplim Umlr.r the Nati"n"l 
l.r,bor Relations Act: "/1,e Rmlfotinns of Allis-Chalmers, 1970 DUKE l.J 1067. 1097 (1970). 

185. Chic.ago Teachers Union, Local No. I v. Hudson, 475 U.S. 292, 29:-1 (1986). 
186. California Saw & Knife Works, 320 N.l..R.B. 224, 228 (1995); lnt'l A~s·n of Ma­

chinists & Aerospace Workers v. NLRB, 133 F.3d 1012, 1018-19 (7th Cir. 1998) (holding 
that the unions are obliged to i11fon11 all workers which they represent, union or nonun­
ion, about their right to resign as well as to continue as members and the implications and 
consequences of such); Paperworkers Local 1033 (Weyerhaeuse1· l'aper Co.), 320 N.L.R.B. 
349, 350 (1995); Rochester Mfg. Co., 323 N.LR.B. 260, 261 (1997); Group Health, Inc., 
325 N.L.R.B. 342, 345 (]Y98) (C:hairman Gould concurring); Monson Truc.king, Inc., 324 
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by establishing an obligation to provide the union with contact infor­
mation for employees and, more importantly, consultation and agree­
ment about communications made to the workforce. 187 The private 
sector experience demonstrates that there is considerable potential 
for mischief by both public employers, third party organizations like 
so called right-to-work groups, and even, insofar as the subject matter 
involves the right to resign, lhe unions themselves. The potential for 
coercion and misinformation is considerable absent some form of in­
tervention designed to promote cooperation between both labor and 
management.188 

E. Public Employer Subsidization of Unions 

Some academics have proposed that the answer to the Janus prob­
lem lies in the public employer subsidization of unions for the pur­
pose of providing substantial financial aid that would have been 
furnished through dues themselves. 189 The idea is that the object.ions 
of nonunion dissidents will be eliminated and any protest would take 
the form of taxpayer litigation, which would have the same chances of 
success as a lawsuit against President Bush's inv.i.sion of Iraq. rn° But as 
Justice Holmes has said: "a page of history is worth a volume of 

N.L.R.B. 933, 939 (1997) (Chairman Gould concurring). N.Y. Exec. Ord. No. 183 (June 
27, 2018), hups:/ /www.governor.oy.gov/ sites/ govemor.11y.gov/fil~.~/a1oms/lilcs/EO _l 83 
.pdf [https:/ /perma.cc/!lFKP-62XDJ (private group~ in the public sector ;u-e attempting to 
communicate with represented employees, a taclk never presented for re.solution to the 
NLRB and one which has been barred in this order prohibiting Stale entilies from sharing 
personal information of government employees with the purpose of pror.ecting tho.~c indi­
viduals from harassing current or prospective union members). 

187. A. 119 (Cal. 2017); S. 866 (Cal. 2018). See Complaint and Notice of Violalion of 
Government Code Sec.tion 3558, AFSCMF. Local 3299 v. Regents of the University of Cali­
fornia, Case No. SF-PE-1-H (State of California Public Employment Relation.~ Roani, Sept. 
14, 2018); Complaint and Notice of Violation of Governmenl Code Seer.ions 3:i!iO and 
3553, AFSCME Local 3299 v. Regents of the Univ. of Cal., Case No. SF-CE-1188-H (State of 
California Public Employment Relarions Board, Sept 14, 2018). 

188. Local 205, Lithographers and Photoengraver!> Int'! Union, 186 N.L.R.B. 454, 
454-55 (1970) (the author was coumel to respondent). 

189. Sre Aaron Tang, Publi,: Sec:tor Union-<, the Finl Amendment, and the Cos/ of Collecti1111 
Bargaining, 91 N.Y.U. J.. Rl,:v. 144 (2016) (arguing that public seclor union finandng docs 
not create a conflict he tween First Amendment principles and labor law objectives); Aaron 
Tang, Life After ],mus, 119 COLUM. L. Rr-:v. (forthcoming 20)\}); ·''"' g,:n,er,tily Benjamin I. 
Sachs, Ag1mr.y Fees and the First Amm,lmmt, 131 HMv. L. REv. 101fi (2018) (proposing model 
legislation for state legislators tO directly reimburs~ uni<>ns). 

190. Commonwealth of Mass. v. Mellon, 262 U.S. 447,480 (1923); Ariz. Christian Sch. 
Tuition Org. v. Winn, 131 S. Cl. 1436, 1436-37 CWl 1 ); DaimlerChrysler Corp. v. Cuno, 547 
U.S. 332, 333 (2006). 
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logic."19 1 The idea lacks practical relevance to the real world and runs 
up against a number of obvious obstacles. 

In lhe firsl place, it is at odds with the basic principle of trade 
unions and the indusLrialized West generally, let alone the United 
States specifically, i.e., the proposition that unions which purport to 
represent workers must act independently and autonomously. If em­
ployers subsidize, they can turn the financial faucet on and off de­
pending upon how acceptable they deem union positions and tactics 
to be. A second and related concern here is that not only will the 
unions themselves be compromised, but so too will the political par­
ties which rely on unions-so much so that they will become reticent 
about a less than arms-length relationships inherent in broad subsi­
dies. Both groups, unions and their political allies, may have rendered 
the latter politically vulnerable to attack by political competitors, even 
in so-called union friendly jurisdictions. 

It is equally troublesome that, while it is contended that disputes 
about the money provided by the public employer to the union go 
into a fund, and that disputes could be resolved much as public em­
ployment labor relations boa.rds resolve problems that traditionally 
have arisen about what is "germane" to collective bargaining,192 the 
fact is thal fundamental disputes here will be larger and more signifi­
cant. The problem is not so much the appropriate demarcation line, 
but rather the amount of monies that would be so used. These kinds 
of disputes would grow larger, of course, du1ing periods of economic 
downturn when budget<, are probably relatively sparse and austerity is 
in order. 

But there may be other ways in which assistance can be provided 
on discrete projects which will both (1) enhance the position of the 
union as an accepted partner of the employer and thus send a positive 
signal to employees both newly recruited and incumbents19:-i and (2) 
involve the union in constructive efficiencies for the employer and 
taxpayer, a concern for the public with which the Supreme Court was 
quite obviously concerned with in Janus. 

The truth is that a wide variety of union-employer cooperative 
mechanisms can be established (and should be encouraged by state 
statutes) to promote cooperation alongside the essentially adversarial 

191. N.Y. Tr. Co. v. Eisner, 256 U.S. 345, 349 (1921). 
192. See Life A.fter.fanus, supra note 189. 
193. Keeler Brass Auto. Grp., 317 N.L.R.B. 1110, 1117-18 (1995) (Chairman Gould 

concurring); Q·l Motor Express, Inc., 323 N.L.R.B. 767, 769 (1997) (Chairman Gould 
conc:urring). 
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relationship. 194 But the compaJJ.y union, whHe in many instances play­
ing the role of promoting independent union militancy, 195 is hardly a 
"relic of history," but rather has taken the more complex form of liti­
gation about employee participation committees and whether they are 
in fact contemporary company unions. 196 This is an area where em­
ployers will inevitably subsidize unions and the employees that they 
represent as the proviso in Section 8 (a) (2) explicitly acknowledg·es. 197 

But the subsidization of a dues system goes to the core of independent 
trade unionism in this country and internationally as well, rn8 and is 
therefore flawed. 

F. Union 0.-ganizing and Recruitment of Workers 

Probably no state has been more ambitious in addressing the im­
plications of ]anus than California. California has· provided union ac­
cess to new employee orientations and obliges the public employer to 
bargain about the structure, time, and manner of access to the orien­
tation.1!19 Similarly, Maryland provides for the same kind of notifica­
tion and bargaining?00 as do New Jersey201 and Washington.2°2 
Additionally, California has obliged employers that engage in "mass 
communication" concerning the right to join or support an employee 
organization to meet and confer with the exclusive representative 
about the content of the communication.20~ If no agreement can be 
realized, the employer is still able to issue a communication, but there 

194. NI.RI-\ v. Im. Agents' Int'I Union, 361 U.S. 477, 500 (1960). 
19!i. Edward G. Budd Mtg. Co. v. NLRB, 138 F.2d 86, 90 (3d Cir. 1943). 
196. Electromation, Inc. v. NI.RB, 35 F.3d 1148, 1151 (7th Cir. 1994). 
197. Comf1are 29 U.S.C. § 158(a) (2) (1935) ("[i]I. shall be an unfair labor practice for 

an employer ... to dominate or inte1fere with the formation or administration of any labor 
organization or contrilmte financial or other support to it: Provided, That subject to rules 
and regulations made and published by the Board pursuant to section 6 [section 156 of 
this title], an employer shall not be prohibited from permitting employees to confer with 
him during working hours withom loss of time or pay"), with Am. fed'n of Gov't Emp., 
AFl..rCJO v. Trump, 318 F. Supp. 3d 37() (D.D.C. 2018) (strik.ing down aspect~ of !'resident 
Trump's executive order restricting the use of on-duty time that union officials can spend 
representing their members). 

198. Freedom of Assodatioo and Protection of the Right to Oq!;anise Convention, 
1948 (No. 87), lLO Convention, July 9, 1948 (this Convention doe:< not address due:. but 
rather the prindple that freedom of association means that unions must be able to func­
tion independently and aut.onomously). 

199. Assem. Bill 119, 2016-2017 Reg. Sess. (Cal. 2017). 
200. H.B. 811. 2018 Reg. Sess. (Md.July 21. 2018). 
201. Assemb. No. 3686, 218th I.eg. (NJ. May 18, 2018). 
202. S.B. fi229, 2017-2018 Reg. Sess. (Wash.June 7, 2018). 
203. S.B. 866, 2017-2018 Reg. Ses.~. (Cal.June 27, 2018). 



must be an accompanying message from the exclusive 
representative. 204 

As noted above, one of the areas of controversy in lhe post:fanus 
era relates to the extent to which members as well as nonmembers arc 
affected by the Court's ruling. New Jersey prohibits public employers 
from encouraging employees to resign membership,205 an issue that 
has arisen under the National Labor Relations Act.206 New York has 
amended its Taylor Law, allowing public sector unions to designate 
the time period in which members can withdraw their membership. 

Inasmuch as the so called "right-to-work" groups engaged in con­
siderable proselytizing· for their own anti-union cause in the wake of 
Janus, some of the newly enacted legislation addresses their access as 
well. California prohibits disclosure of the time and place of new em­
ployee orientations and New York prohibits access to public employee 
personal information.:w7 Similarly, Washington requires that employ­
ers provide exclusive represenlatives with access to new employees 
within ninety days of their start date for no less than thirty minutes.2os 
The idea is to give the public sector union an opportunity to recruit 
effectively by using the workplace for direct one on one dialogue.209 

G. Janus and tl1e Private Secto1· Unions Under the National Labor 
Relations Act 

Janus more than arguably promises to have an impact upon the 
private sector cases that are heard by both the NLRR and courts of 
general jurisdiction.2 t° For instance, it is quite possible that the 
Trump Board will look to the Court's reasoning in interpreting the 
"right to refrain" under the NLRA and condude that the burden 
should not be upon the objector, as has been held to be the case pre­
viously, but rather upon the union as the Janus Court held for First 
Amendment purposes. 

204. Am. Ferl'n of State, Cty. & Mun. Emp. Local 3299, SF-PE-1-H PERB (2018). 
205. Assemb. No. 3686, 218th Leg. (NJ. May 18, 2018). 
206. Se-e So/irlarily Forev11r - or Hardly 1':vl!Y: Union Discipline, 1'afl-Hartley, and the Rig/it (If 

Union Memlurrs to &sig11, supra nole 181 (collecting relevant NLRA ca~es). 
207. S.B. 866, 2017-2018 Reg. Se~s. (Cal.June 27, 2018); N.Y. F.xec. Or<l. No. 183 (June 

27, 2018). https:/ /www.governor.ny.gov/sites/governor.ny.gov/lilc.s/atoms/filcs/E0_183 
.pdf {https://perma.cc/JW5K-RC4Q). 

208. S.B. 6229, 2017-2018 Reg. Sess. {Wash.June 7, 2018). 
209. Cf. NLRB v. Magnavox Co. of Tenn., 415 U.S. 322, 326-27 (1974), with William B. 

Gould, The Questi,m of Union Activity on Coinfmny Property. 18 VANl). L Ri,:v. 73, 73-74 (1964); 
William B. Gould, Union Organizational Rights and the Concept of "Quasi-Public'' Properly, 49 
MINN. L. Rr-.v. 505, 507-08 (1965). 

210. E.g., Marquez v. Screen Actors Guilrl, Inc., 525 U.S. 33, 35 (1998). 
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In Janus, the Court stated: 
No Fir.st Amendment issue [which] could have properly arisen in 
those (Railway Labor Act and Beck NLRA] cases unless Congress's 
enactment of a provision allowing but not requiring private parties 
to enter into union shop agreement arrangements was sufficient to 
establish governmental action. That proposition Vf'ct.S debatable 
when Abood was decided, and is even more questionable today [ci­
tations omitted] ... we reserve the decision un this question in 
Cormn·unication Worke1:s- of America v. Beck, 487 U.S. 735, 761 (1988), 
and do nol re.solve it here.211 

255 

A nuance apparently unappreciated by the Court is that many of 
the public sector statutes authorized, but did not require, agency shop 
agreements.212 The source of the proposition that state action can be 
held in the private sector under the National Labor Relations Act or 
the Railway Labor Act is Steele v. Louisville and Nashville Railroad,'.1.1'!> 

where the Court said that "the congressional grant of power to a 
union to act as exclusive collective bargaining representative . . . 
would raise grave constitutional problems" if the power was mis­
used. 214 The Court has said that "national Labor policy vested unions 
with power to order the relations of employees with their em­
ployer,"215 and additionally that the union "authority derives in part 
from Government's thumb on the scales."2Hl 

As the Court inf anus noted, the question of state action has been 
directly litigated under the two-step test, which has been found to be 
generally applicable to the question of whether the presence of state 

21 l. Janu~ v. Am. Fed'n of State, Cty, anrl Mun. Emps., Council 31, 138 S. CL. 2148, 
2479 n.24 (2018). 

212. Only 15 states required agimcy shop agreements in the puhlic sector: California, 
Delaware, Hlinois, Maine, Minnesota, Missouri, New Hampshire, New Jersey. New York, 
Ohio, Oregon, Pennsyh•ania, Rhode Island, Vermont, and Wa.~hington. Another 18 states 
authorized, but did not require such agreemenl.~: Arizona, Florida, Georgia, Hawaii, Idaho, 
Kansas, Kentucky, Louisiana, Massachuseus, Michigan, Mississippi, North Dakot,\, South 
Carolina, Tennessee, Texa.~, Utah, Wisconsin, Wyoming. 

213. Steele v. Louisville & Nashville R.R. Co., 323 lJ.S. 192, 198 (1944). 
214. Id. at 198 (relied upon by the Court anew in Vaca v. Sipes, 386 U.S. 171, 182 

(1967)). 
215. NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 181 (1967). 
216. Am. Commc'n A.~s·n. C.1.0. v. Douds, 339 U.S. 382, 401 (19!>0). Ellis v. Bhd. of 

Ry., Airlim: & S.S. Clerks, 466 U.S. 43!>, 437 (1984). lnt'l A:is'n of Machinist~ v. Street, 367 
U.S. 740, 796 ( 1961) (expressing the view that state action could be present in private 
sector lahor law cases); Steel,:, 323 U.S. at 208 (in a much-dted concurring opinion.Justice 
Murphy wrote the following: "[t]he constitutional problem inherent in this instance is 
clear. Congress, through r.he Railway Labor Act, has conferred upon the union ~elected by 
a majority of a craft or class of railway workers the power to represent the entire er.aft or 
dass in all collective bargaining matters. While such a union is essentfally a privare organi­
zation. it~ power to represent and bind all members ofa class or craft is derived 11olely from 
Congress."). 
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action can be found. The tesl asks: (I) whether state action is man­
dated or represents a state created right or privilege, and (2) whether 
the party responsible for tl1e deprivation can be viewed as a "state ac­
tor.'' Under federal labor law, exclusivity is mandated when the union 
obtains majority status:.117 and the agency shop is a mandatory subject 
of bargaining.218 

Ironically, exclusivity, it,;elf nol direclly addressed in Janus and 
thus far held to be unaffected by the Janus ruling as it relates to a 
public sector, presents a more considerable argument for state action 
given the mandate of the state, which is protested by the minority that 
does not wish to associate with the majority-the state mandating asso­
ciation through exclusivity for the union. The agency shop, notwith­
standing the fact that it is a mandatory su~ject of bargaining, is not 
required by statute under federal law.219 Few state statutes in the pri­
vate sector are viable given the doctrine of preemption. 

The view of the Court of Appeals for the District of Columbia 
appears to be the dominant one thus far: 

In no sense is the agency shop clause compelled by federal law. 
Appellee ciLes no law, and our review of the NLRA fails Lo d isclose 
any federal law, lhaL forces lhe un ion and the compaJ1y to adopt 
LhaL provision as part of Lheir labor contracl. We are left with the 
ciuestion whether the authorization provided the agency shop 
clause by section 8(a) (3) of the NLRA makes the clause an exerdse 
of a right or privilege created by lhe stale or one for whom the 
s1:ate is responsible. We co ncl11dc Lliat il does not .... Nom: of the 
Lraditional indicia used to attribute private conduct to the state are 
present. in this case.220 

At one time, the scope of state action seemed to expand, particu­
larly in the arena of racial discrimination.221 But, as Janus has indi-

217. J.1. Case Co. v. NLRB, 321 U.S. 332,337 (1944). 
218. NLRB v. The Gen. Moton; Corp., 373 U.S. 734, 738 (1%3). 
219. Sile San Diego Bldg. Trades Council, Millme11's Union, Local 2020 v. Garmon, 359 

U.S. 236, 243 (1959) (few scaw statutes in the privai.c sector are viable given the doctrine of 
preemption). Lodge 76, lm'I A~s'n of Machinist~ & Aerospace Workers, AFlrCIO v. Wis. 
Emp't Relations Comm'n, 427 U.S. 132, 138 (1976). 

220. Kolinskc v. Lubbers, 712 F.2d 471, 477-78 (D.C. Cir. 1983). Accord Linscott v. Mill­
ers Falls Co., 440 F.2d 14, 19 (1st Cir. 1971), contra David H. Tophol, Union Shops, State 
A,:tion, mid tht National Labor &l"ti,ms Act, 101 YALV. LJ. 1135, 1136 (1992). Dau-Schmidt, 
supra note 58, at 55. Cf. Vincent G. Macaluso, NLl<l3 ''Opens the Union", Taft Hartley Style, 36 
CORNY.LL L. Q. 443,451 (1951); Tile Agency Shop, supra note 14, at 340. 

221. Shelly v. Kraemer, 334 U.S. 1, 20 {1948); Burton v. Wilmington Parking Auth., 365 
U.S. 715,725 (1961). Compare Mar.sh v. Ala., 326 ll.S. 501. 508 (1946), with Amalgamated 
Food Emp. Union Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 319-20 (1968). 
Charles L. Black, Jr., The Sttpnrme C111i·r1 1966 Term: rim,w<irrl: "Sttit,: Action," Equal fwotettion, 
and Cfllijnmia'.r Proposition 14, 81 HARV. L. REv. 6!>, 94-95 (1967). 
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cated, the issue, particularly given the decline in scope of state 
action/l.!~ may be unlikely to transfer the Janus principles t.o the pri­
vate sector. But the inventiveness and imaginativeness of the Janus 
opinion in devising its new constitutional theory and, in the process, 
standing four decades of precedent on itc;; head, indicates that it is 
quite possible that the Court as currently constituted will see the mat­
ter differently in order to reach a result which is less propitious for 
unions.223 

And there is yet another avenue to private sector regulation 
which, it will be argued, has been opened through Janus. This has its 
roots in a Court of Appeals for the District of Columbia holding that 
NLRB posting procedures violated an employer's constitutional and 
statutory free speech rights.2t 4 Since the early 1940s, the wearing of 
union insignia and buttons has been protected by the NLRA.22!i Spe­
cial circumstances limiting this right may be present under some con­
ditions when the employees have contact and exposure to and with 
the public220 and employers now contend that the solicitude provided 
anti-union speech in Janus coupled with extant D.C. Circuit authority 
mean that a private sector employer has a free speech right to prohibit 
button and insignia wearing on its property which is contrary to the 
employer's viewpoint.227 This position would upset nearly eig·ht de­
cades of established authority-but then Janus itself was a major 

222. Moose Lodge No. 107 v. livis, 407 U.S. 163, 171-72 (1972). 
223. Sm: Joseph E. Slater, Will Lnbor Law Prnmf1l C,m.rnrvativ-. Juslic:e lo Adaf,t (t Radical 

171eo1y of Slate Action?, 96 Nt:B. L. Ri::v. 62, 94-98 (2017) (thorough discussion of 1he st.ate 
action issue and the potential for reviving the concept in the labor law arena). 

224. These are the seminal free speech cases under the NLRA: Nat'! Ass'n of Mfr. v. 
NLRB, 717 f.3d 947, 959 (D.C. Cir. 2013); NLRB v. Va. Elec. Power & Co., 314 U.S. 469, 
478 (1941); and NLRB v. Gis$el Packing Co., 395 U.S. 575, 617 (1969). See Caterpillarlnr.., 
321 N.L.R.B. 1130 ( 1991i) (on the issue of employee .~peedi and ii.~ statutory protection; as 
I wrote earlier: 
I would agree rhat some speech c.an go beyond the hounds of propliety in the workplace. 
But. given the realities of the employment relationship alluded to above, I atn of the view 
that the Supreme Court's approach to free .speech in Brandenhurg v. Ohio, 395 U.S. 444 
(1969), is applicable to employee speech under the Act, i.e., r.hat rhe speech in question is 
protected unless the advocacy involved disrupts production by virtue of the fact that the 
advocate is "inciting or producing imminent lawless act.ion and is likely to incite or pro­
duce such action." Caterpillar Inc., 321 N.L.R.B. 1130, 1185 (1996) (Chairman Gould, 
concurring)). 

225. Republic Aviation Corp. v. NLRB, 324 U.S. 793, 80'.-I (1945). 
226. NLRB v. Srarbucks Corp., 679 F.3d 70, 78 (2d Cir. 2012); In-N-Out Burger, Inc., v. 

NLRB, 894 F.3d 707, 714-15 (5th Cir. 2018); Medco Health Solur.ions of Las Vegas, lnc. v. 
NLRB, 701 F.3d 710, 718 (D.C. Cir. 2012); S. New England Tel. Co. v. NLRB, 793 F.3<l 93. 
95 (D.C. Cir. 2015). 

227. Brief for Petitioner at 7, In-N-Out Burger, Inc. v. NLRB, 894 F.3d 707 (2018) (No. 
18-340). 
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stretch going back more than four decades. With this Court, there can 
be little ccrlainty. 

H. Retroactivity 

The greatest and most immediate time bomb for the labor move­
ment under Janus may relate to the question of whether unions are 
liable for dues collected from nonunion workers prior to the Janus 
ruling itself. Numerous actions have been instituted.228 

The presumption in cases like this has been that the doctrine re­
flects the law as it always was and is therefore retroactive with regard to 
damage daims.229 The group of claimants is considerable, constitut­
ing at least nonunion members and, under the logic of.fanus, mem­
bers themselves who can claim that they were confused by information 
provided on the right to resign or lack thereof, particularly as it relates 
to the Janus issue. The propriety of Janus class actions has thus far 
been denied. 2~0 

The relevant statute of limitations is likely to be two or three years 
in most states utilizing personal ittjury actions as the relevant statute, 
with the preliminary issues consisting of whether unions are acting 
under color of law or possess qualified immunity.2!l1 Assuming that 
the first two defenses are not available to unions, the principal de­
fense is likely to be that of good faith defense given the fact thal Abood 
was so well rooted over decades, though this kind of argument is eerily 
reminiscent of Justice Kagan's rejected dissent in both Harris and ja­
m.ts. But the pre-Janus status quo, where plaintitls' claims were uni· 
formly rejected by the Courts of Appeals, would suggest that this 
defense has some validity. Yet the Court itself made short work of this 
kind of argument in Janus when it pushed to one side Justice Kagan's 
central point, i.e., that the expectations and procedures of the parties 
were substantially disrupted by change in the labor managemenl rela-

228. Noam Scheiber, 'J'ru111/1 Nominee Is Mastem1ind of Anti-Union Legal Can~paign, N.Y. 
TtMF.s (July 18, 2018), hetps:/ /www.nytimes.co111/2018/07/l8/business/economy/union­
fees-lawyer.hlml [llllps:/ /pcrma.cc/X2KZ-4CGF]. 

229. Harper v. Va. Dcp't of Taxation, 509 U.S. 86, 97 ( 1993). Sr.e Bradley Scou Shan­
non, The Retroactive and Prospective Application of judicial Decisions, 26 HARV . .J. L. & Pua. 
PoL'Y 811, 812 (2003) (retroactive applic.ation of judicial decisions remains lhe norm). 

230. Riffey v. Rauner, ~HO F.3d :-311, 316 (7th Cir. 2018). 
231. William Baude & Eugene Volokh, Compelled SubJidies and the. First Amendment, 132 

HARV. L. RF.v. 171,202 (2018). S11r. g,merfllly Catherine L. Fisk & Erwin Chcmcrinksky, Exag­
gerating lhe Effects of.Janus: A Reply to Profe.mrrs Baudr. and Volokh, 132 HARV. L. R.t:'.v. F. 42 
(Mar. 15, 2019), https:/ /ha1vardlawreview.org/2018/11/exaggcrating-the-effects,of:janus­
a-reply-to-protessors-l,aude-and-volokh/ [https:/ /1>ern1a.cc/3CFQ-C3Tfi] (hotly disputing 
the conclusion about union defenses). 
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tionship involving many aspects of collective bargaining previously ce­
mented by virtue of four decades of precedent. The issue of 
retroactivity in this area is not well tested as of this writing, nor is the 
good faith defense. The upshot may indeed spell more trouble ahead 
for organized labor in the public sector and perhaps the priv-<1.te sector 
as well, though thus far the judiciary has been receptive to the good 
faith defense in this context.2!!2 

IV. Conclusion 

Organized labor, never in a strong or secure pos1t1on in the 
United States except in conditions of war,233 has been afforded inhos­
pitable treatment by the Supreme Court for more than a half cen­
tury. 234 Yet Janus was especially an<l unduly wrongheaded in its 
exercise of activism, which has brought the judiciary once again into 
policy terrain that is normally that of the legislature and the people. 

Janus was hmdamentally flawed, and was one of the most poorly 
reasoned exercises ofjudicial activism since the pre-New Deal days of 
the "nine old men," although the five young men, whose forces have 
been augmented by Justice Gorsuch and post-Janus appointee Justice 
Kavanaugh, seem resolved to tear down the system of self-government 
which the Court had previously promoted in tandem with duly en­
acted legislation. Not only is the Janus imposition of legislative policy 
misguided, but the policy itself is in opposition to that of Mr. con­
se1valive Republican, Senator Robert Taft of Ohio who supported the 

232. Danielson v. Am. Fed'n of State, Cty., and Mun. Emp., Council 28, AFL-CTO, 340 
F. Supp. 3d 1083, 1085 (W.D. Wash. 2018): 
[T]he Union Defendant follm\led the then-applicable laws, because prior lo Janus, collec­
tion and use of compelled agency fees WdS lawful ... Although the overruling Abood has 
been considered by I.he Supreme Court, see Harris, 134 S.Ct. at 2632-34 and Knox, 567 
U.S. at 298, the Union Defendant should not be expected to have know that Abood was 
unconstitutional, bccansc the Supreme Court had not yet so ded<le<l. Inviting discove1y on 
the subjecr.ivc anticipation of an unpredictable shift in law 11ndermines the importance of 
observing existing precedent and ignores 1.he possihility that prevailing jurisprudential 
winds may shift. This is not a practice, susrainablc or desirable model. Th11 good faith 
defense should apply here as a matter of law. S~f. generally Jaivis v. Cuomo, 660 F. Appx. 72 
(2d Cir. 2016) (supporting 1he view 1.hatjrmm is nol retroactive for I.he same reasons are 
the post-Hmris cases, which are all opposed to retroactiviry); Winner"· Rauner, No. 15 CV 
7213, 2016 WL 7374258, al *4-fi (N.D. Ill. Dec. 2(), 2016); Hoffman v. lmlee, No. Cl4-20(}, 
2016 WL 612601G, at *1-!i (W.D. Wash. Oct. 20, 2016). 

233. Sll generally HARl(Y A. MILLIS & Rovt.L E. MoNT<:OMP.RY, 0RGJ\NIZF.P l..AROR (1945) 
(disr.us.~ing the obstacles placed in tht: way of rratic union movement in rhc United Staces 
and cl.~ewhere beginning in the 19th <.:elllury and conc:luding at rhe end of World War 11). 

234. 1'he BurgP-r Court anti J,t1lmr Law: The Be(lt (',oP.s On - Marcnto, supra note 184, al 54. 
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Rand fonnula for the UniLed States during the writing of Lhe Taft­
Hartley amendments. 

The Court's majority opinion is directly at odds with the idea of 
self-government promoted in particular by the Steelworkers Trilogy, 2 !!5 

furthering a system of dispute resolution in the interest of self-govern­
ment, a concept mirrored in the duty of fair representation236 cases to 
which self government is linked. Employers, some of whom had ar­
gued on Lhe side of the unions in this litigation, benefited directly 
from Abood, given Lhe fact that the exclusive bargaining representative 
was able to filter out the unmeritorious and relatively unimportant 
matters in the interest of conserving resources. Janus cast these consid­
erations to the winds, sending the Court adrift in a blizzard of error. 

For the foreseeable future, Janus is here to stay. And so begins a 
difficult period of litigation. It is possible, though not immediately 
probable, that this decision will cause mischief for the private sector as 
well as for the public sector, which its holding directly affects. Though 
the Janus opinion itself seems to (1) declare dues authorization sys~ 
terns intact given that the Court assumed dues authorization was one 
of the reasons why unions would seek majority bargaining status not­
withstanding the Court's newly minted "compelled speech" concept 
and (2) though other dicta seems to take note of the fact that the 
concept of state action has been sufficiently withered so as to diminish 
the possibility of the application of the holding's principles to the pri­
vate sector, one can never be sure about the five young men and their 
temptation to sail on to new vistas. Janus itself was an enormous analyt­
ical stretch undertaken to achieve a result that was considerably at 
odds with its judicial and political policy predecessors. Already, Janus 
proponents express surprise and frustration with the ability of public 
sector unions to persevere. 2 ~7 

235. Uniied Steelworkers of Am. v. Warrior & Gulf Nav. Co., 363 U.S. 574, 580 (1960) 
("(a) collective bargaining agreemenl is an effort 10 erecl a system of industrial :selt:govern­
mem"). The following cases stress the imporlancc of industrial self-government in connec­
tion with dispute resolution: United Steelworkers of Am. v. Am. Mfg. Co., 363 U.S . .564, 569 
(1960); and United Stedworkers v. Enter. Wheel & Car Corp., 363 U.S. 593, 596 (1960). 

236. Steele v. Louisville and Na.~hville R.R. Co., 323 U.S. 192, 198 (1944) ("(f]or the 
representative is clolhed with power not unlike that of a legislature which is subject to 
constitutional limitation& on its power to deny, n:strict, destrny or discriminate against the 
rights of those for whom it legislates and which is also under an atlirmative constitutional 
duty equally to prowct those rights"). See generally Vaca v. Sipes, 386 U.S. 171 (1967) (the 
system of indta.~trial self-government is the product of the union's legislative duties of fair 
representation articulated in Steele and Vaca and their progeny). 

237. Daniel DiSalvo, Public-Sector Unions A/ler]anus: An Update, M/\NII/\H/\N INST, (Feb. 
14, 2019), Imps:/ /www.manhattan-i11stilute.org/p\lblic-J1eClor-unions-afler:ianus [littps:/ / 
perma.cc:/\i\TP2D-BNF8]. 



Issue 21 JANUS AND THE HIGH COURT'S ANTI-LABOR POLICYMAKING 261 

Representative government in the political arena to which the sys­
tem of labor management relations had long been built upon could 
not contemplate taxpayer litigation over matters so weighty as the Iraq 
War. But, through its attack upon labor management self-government, 
that is just what the Court has allowed for in ]anus. It is a decision that 
can cause considerable harm and little good. The greatest lives are up 
against a current, which may be long-lasting given the continued ten· 
ure of the five young men. 
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