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Want to have hard copies of

China Law Connect?

The China Guiding Cases Project (the “CGCP”) relies
on the kind donations of readers to publish China
Law Connect.

Visit  https://cgc.law.stanford.edu/home/support-
us/donate to make a contribution to ensure that the
CGCP can continue to produce the original content
and cutting edge scholarship illuminating the latest
Chinese legal developments that impact you and
others around the world.

DONATION OPTIONS

$150 for the THREE 2018 issues
$200 for the FOUR 2019 issues
$200 for the FOUR 2020 issues

Those who donate $300 or more per year will also
be guaranteed seats at all CGCP events organized for
that year.

This is a great opportunity to avoid our long wait lists!

Please complete the following form to let us know
where to mail your hard copies of China Law
Connect: https://stanford.io/2KrVivl.

Events organized by the China Guiding Cases Project
throughout the year are made possible by the kind
support of our sponsors.

For a complete list of our current sponsors, visit
https://cgc.law.stanford.edu/home/support-us/
sponsor.

Interested in supporting
future events of the China
Guiding Cases Project?

Contact Dr. Mei Gechlik, Founder & Director of
the China Guiding Cases Project, at mgechlik@law.
stanford.edu, to discuss sponsorship opportunities.
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The achievements of the China Guiding Cases
Project are made possible through the hard work
of our 200-member strong team of volunteer law
school students, other graduate students, translation
professionals, and attorneys based around the world.

Do you want to get involved?

Want to contribute to our
mission to advance the
understanding of Chinese law
and help to develop a more
transparent and accountable
judiciary in China?

3 join our team, visit https://cgc.law.
i stanford.edu/get-involved/volunteer.

China Law Connect welcomes sponsored content

from law firms, businesses, or other organizations

around the world that are interested in reaching our
global readership.

Want to advertise open
positions with your firm,
business, or organization;
recent news and
accomplishments;
or upcoming events?

If you are interested in sponsoring content to

appear in future issues of the journal, please contact

Shuohan Fu, Associate Managing Editor of the
CGCP, at shuohanf@stanford.edu.
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Editor’s Note*

Dr. Mei Gechlik
Dear Readers,

Since its establishment in February 2011, the China Guiding Cases Project (the “CGCP”) has been growing rapidly,
traveling on a trajectory that surprises even me, its founder. For example, over the past two years, the number of CGCP website
visitors has increased 15 times, from around 5,000 to over 75,000! In response to this strong support, the project has decided
to publish a bilingual professional journal, through which all parties interested in Chinese law can be better connected. Thus,
China Law Connect (“CLC”) is born.

Aimed at advancing the understanding of Chinese law and increasing judicial transparency and accountability in China,
CLC primarily consists of three different types of commentaries (traditional commentaries, China Cases Insights™, and Experts
Connect™), featured pieces identified as part of the CLC Spotlighi™ series, and news and events about the CGCP as well as its
partners and sponsors.

This inaugural issue of CLC includes seven pieces contributed by speakers from the tremendously successful
conference, Chinas Case Guidance System and Belt & Road Initiative: Practical Insights and Prospects, which the CGCP hosted
on March 30, 2018, in Beijing (see the “News and Events™ section).

Included as the journals first “traditional commentary” is a piece adapted from a speech delivered by Judge GUO
Feng, Deputy Director, Research Office of the Supreme People’s Court (the “SPC”), at the above-mentioned conference.
CLC’s traditional commentaries are expected to provide in-depth and/or extensive contributions to scholarship on China’s
Case Guidance System, the Belt & Road Initiative, and/or other matters related to Chinese law. In his piece, Judge Guo sheds
light on China’s Case Guidance System by, inter alia, revealing the number of cases in which Chinese courts, from all levels,
applied Guiding Cases and explaining two sets of circumstances under which Chinese judges need not refer to Guiding Cases
in rendering judgments or rulings.

Following Judge Guos commentary are three pieces authored by the winners of the 2017 China Cases Insights™
Writing Contest (see the “News and Events” section). A special type of CLC commentary, China Cases Insights™ aims to
provide legal and business professionals with concise and practical information, as well as insightful analyses and indispensable
takeaways, about cases in or related to China to help these professionals in their practice of law and business.

« Alison Lu Xu, PhD Candidate and Teaching Assistant, University of Leeds, analyzes the SPC liberal interpretation, in
Belt & Road Typical Case 13, of the reciprocity principle for recognition and enforcement of foreign judgments. She also
writes, “[t]he case indicates specific factors and strategies which practitioners should consider in evaluating their chances
of success applying for the recognition and enforcement of foreign commercial judgments.” To learn more about Belt &
Road Typical Case 13 itself, see the video about the case released as part of CGCP Classroom™ by visiting https://cgc.law.
stanford.edu/cgcp-classroom-lesson-3 or scanning the QR code included in this China Cases Insights™ piece.

« Minghe Liu, Legal Assistant, Beijing Shangquan Law Office, points out that in the retrial judgment of MA Le, A Case
About Using Nonpublic Information for Trading (“MA Le”), the SPC used a flexible method of legal interpretation to
interpret the “crime of using nonpublic information for trading” provided for in Chinas Critinal Law. The selection of
MA Le as Guiding Case No. 61 will likely guide courts to use this flexible method to interpret similar provisions in the law.

« Tereza Gao and Edison Li, Registered Foreign Lawyers of DLA Piper Hong Kong, review actions taken by the SPC
before and after the release of Belt & Road Typical Case 12 and conclude that the highest court’s liberal interpretation
of the term “foreign-related civil relationship” in the case (resulting in an unprecedented enforcement of a foreign
arbitral award involving legal persons of China located in a free trade zone) is part of a bigger plan to develop a sound
Belt and Road dispute resolution mechanism.

China Guiding Cases Project
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This first issue does not include an Experts Connect™ piece. These pieces are dedicated to the views of Chinese
and foreign experts on select legal issues presented for the benefit of legal practitioners, business professionals, and students
around the world. The first piece of this series will be published in the second (i.e., September 2018) issue of CLC and will
discuss the implications of the U.S. Supreme Court’s recently released decision in Animal Science Products, Inc. et al. v. Hebei
Welcome Pharmaceutical Co. Ltd. et al. (the “Vitamin C case”). See the related Call for Submissions on page 17.

In addition to commentaries, each issue of CLC contains at least two CLC Spotlight™ pieces, which have a less formal
but more focused approach, covering topics related to China’s Belt & Road Initiative as well as CGCP Interviews with leading
legal practitioners, prominent business professionals, and other luminaries. In this issue, there are three CLC Spotlight™ pieces:

 Ina CGCP Interview, Judge William A. Fletcher of the United States Court of Appeals for the Ninth Circuit explains
why, among recent Chinese legal reforms, he is “most interested in the development of Chinas Case Guidance System”
and what topics or skills he thinks will be most critical for judicial training programs in China to focus on. In addition,
Judge Fletcher shares how he feels about his opinions being reversed. To see the portion of this interview released as
part of CGCP Classroom™, visit https://cgc.law.stanford.edu/cgcp-classroom-lesson-4 or scan the QR code included in
the piece.

« In another CGCP Interview, Dr. HU Zhenyuan, Partner of Fangda Partners and former Deputy Chief Judge of the
Intellectual Property Division and Financial Division of the Shanghai First Intermediate People’s Court, recalls his
relatively early involvement in the establishment of the Case Guidance System. He suggests three reform measures
to improve the system. To see the portion of this interview released as part of CGCP Classroom™, visit https://cgc.
law.stanford.edu/cgcp-classroom-lesson-5 or scan the QR code included in the piece.

o In a piece titled China Law Connect and Belt & Road Countries™, Jennifer Ingram, Managing Editor of the CGCP,
first points out that there is no official count of the number of countries participating in China’s Belt and Road Initiative.
Then, she explains how the CGCP has identified 101 countries that nevertheless seem to be involved and what the
CGCP plans to do to deepen understanding of the global initiative.

At the end of each issue of CLC is a section covering the latest news and recent and forthcoming events related to the
CGCP as well as its partners and sponsors. This inaugural issue covers the above-mentioned conference that the CGCP hosted
in March 2018, the launch of the 2018 China Cases Insights™ Writing Contest, and my forthcoming participation in the
Forum on the Belt and Road Legal Cooperation organized by Chinas Ministry of Foreign Affairs.

Distributed through the CGCP’s extensive network built through its website, CGCP Classroom™, and social media
platforms, CLC is expected to become an important channel for facilitating legal exchange and cooperation. To achieve this
goal, we welcome:

o Letters to the Editor. CLC issues may feature select letters, or excerpts thereof, sent to CLC by its readers and responses
from CLC Editors.

« Submissions for publication in the journal in the form of traditional commentaries, China Cases Insights™, or Experts
Connect™ pieces. Submissions should satisfy the corresponding guidelines summarized in the Submission Guidelines
(see page 17). For details, see https://cgc.law.stanford.edu/clc-submission-guidelines.

All letters to the editor and submissions for publication should be sent to Jennifer Ingram, Managing Editor of the
CGCP, at jaingram@stanford.edu.

Given the CGCP’s successful trajectory, our global team of nearly 200 CGCP members and I are confident that CLC will
become an important channel for facilitating legal exchange and cooperation if we have your financial support. Incubated with
significant support from Stanford Law School, the CGCP is ready to take up the challenge of becoming financially independent,
in the hope of generating more resources to pursue bigger goals. Are you ready to help us? We hope you can consider the
following donation options:

R0 to receive : issues 2018
i L

5200 hard copies of all 4 published in ROLD

$200 4 2020
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The $50 per issue helps cover the high costs of production (i.e., the professionally edited pieces, exceptionally high-
quality translations, and beautiful designs and printing). To support the long-term development of the CGCP, we certainly need
generous donations. Those who donate $300 or more per year will also be guaranteed seats at all CGCP events organized for
that year. Given the extremely high level of interest in our events, this is a great opportunity to avoid our long wait lists!

Please make your online donations at https://cgc.law.stanford.edu/donate and then complete the form posted on
https://stanford.io/2KrVivl to let us know your mailing address. The hard copies of CLC will likely be a nice addition to
your office.

We appreciate your support and look forward to sharing more insights and information with you through this new

publication!

Sincerely,

Dr. Mei Gechlik
Founder and Director, China Guiding Cases Project
Editor-in-Chief, China Law Connect

* Dr. Mei Gechlik, Editor’s Note, 1 CHINA Law CONNECT 5 (June 2018), hitps://cge.law.stanford.edu/cle-1-2018006.

China Guiding Cases Project
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r. Mei Gechlik

Founder and Director, China Guiding Cases Project, Stanford Law School

Dr. Mei Gechlik is the Founder and Director of the China Guiding Cases Project (the “CGCP”; http://cgc.stanford.edu).
Formerly a tenured professor in Hong Kong, she founded the CGCP in February 2011. With support from an international
team of nearly 200 members and an advisory board of approximately 50 distinguished experts, including justices from the
U.S. Supreme Court and the Supreme People’s Court of China, the CGCP has quickly become the premier source of high-
quality translations and analyses of Guiding Cases, China’s de facto binding precedents. In November 2016, the CGCP
launched the Belt and Road Series, taking the lead to analyze the growing importance of Belt and Road Typical Cases and
their role in the development of China’s case system.

The CGCP has presented at various notable forums, including the World Bank, the Open Government Partnership Global
Summit, and U.S.-China Legal Exchange Conferences. In October 2017, with approvals from China’s judiciary, the CGCP
organized events featuring judges from the Beijing Intellectual Property Court to explain how Chinas Case Guidance
System has expanded from Guiding Cases to cover select judgments rendered by the Beijing Intellectual Property Court.
In March 2018, the CGCP also received high-level support to successfully organize a conference titled “China’s Case
Guidance System and Belt & Road Initiative: Practical Insights and Prospects”, which featured U.S. and Chinese judges as
well as other experts from different parts of the world.

Prior to joining Stanford Law School in 2007 to teach courses related to China law and business, Dr. Gechlik worked
from 2001 to 2005 for the Carnegie Endowment for International Peace, a Washington D.C.-based think tank, testifying
before the U.S. Congress on various topics about China and advising the United Nations and the Chinese government
on implementing rule of law programs. Dr. Gechlik is admitted as a barrister in England, Wales, and Hong Kong and is
a member of the Bar in New York and the District of Columbia. She received an M.B.A. in Finance from the Wharton
School at the University of Pennsylvania and a Doctor of Science of Law (J.S.D.) from Stanford Law School.
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About the CGCP

Mission

The China Guiding Cases Project (the “CGCP”) of Stanford Law School aims to advance the understanding of Chinese law and to help
develop a more transparent and accountable judiciary in China by engaging experts and other stakeholders around the world to contribute
to a unique knowledge-base, undertaking capacity-building activities for legal actors, and promoting public education and participation.

Brief History

In November 2010, the Supreme People’s Court of China (the “SPC”) established the Case Guidance System (F#|35 F#] /%), a
ground-breaking system in which certain Chinese court judgments are selected and re-issued as de facto binding Guiding Cases
(“GCs”; 48 -+ % #7]) to guide the adjudication of similar subsequent cases and ensure the uniform application of law. Immediately
thereafter, Dr. Mei Gechlik founded the CGCP to carry out its historic mission.

Subsequent developments show that select important cases issued to date by the SPC under the Case Guidance System also include
Belt and Road (“B&R”) Typical Cases (— 4 — ## & % 4] ), which showcase how courts in China adjudicate legal issues related to the
country’s Belt and Road Initiative (the “BRI”). The enshrinement of the BRI in the Chinese constitution, the growing significance of
B&R Typical Cases, and the potential impact of the Case Guidance System on the establishment of BRI dispute settlement mechanisms
reveal the timeliness and exceptional importance of the CGCP’s mission.

The Team

The CGCP team has grown to nearly 200 law students, other graduate students, lawyers, and translation professionals working across the
globe and is advised by more than 50 distinguished experts, including justices from the U.S. Supreme Court and the SPC.

Follow the CGCP
£ in
@ChinaGuidingCasesProject P ELE - ER B China Guiding Cases Project -

Stanford Law School Showcase Page

, Make a Gift @
o http://giving.stanford.edu/goto/
@cgep_sls SLSCGCP; CGCPClassroom cgepgift

OF# 40

i
RIAEHT

Website: China Law Connect: Subscribe to Mailing List:

https://cgelaw.stanford.edu https://cgclaw.stanford.edu/ https://mailman.stanford.edu/mailman/
china-law-connect listinfo/chinaguidingcasesproject

China Guiding Cases Project
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Products

In addition to China Law Connect, a bilingual professional journal launched in June 2018 that serves as the main channel for the CGCP to
publish commentaries, the CGCP hosts a free online knowledge-base (http://cgc.law.stanford.edu) featuring three sets of bilingual products:

The Guiding Cases Series

8 SRR

« Full-text versions and high-quality English translations of all released GCs;

o Guiding Cases in Perspective™ materials, a unique set of publications that identifies the original judgments selected by the SPC,
examines their transformation into GCs, and explores the treatment of the GCs in subsequent cases;

» Guiding Cases Analytics™, a publication that aggregates important information on all GCs released to date and performs quantitative
analyses to identify trends and issues worthy of further study;

» Guiding Cases Surveys™, a publication illustrating how GCs are perceived and used by presenting empirical data collected through
surveys of Chinese legal actors and analyses of subsequent cases referring to GCs; and

« Guiding Cases Seminars™, which feature talks on GC-related subjects presented by scholars, lawyers, policymakers, and other
experts and are disseminated in text summary to reach the CGCP’s global audience.

The Belt and Road Series
N TEYT

o B&R Cases™, a serial publication of the CGCP that provides full-text versions and high-quality English translations of court cases
in China that are related to the country’s BRI, including B&R Typical Cases;

« B&R Texts™, a compilation of primary sources forming the legal framework of China’s Belt and Road Initiative, including legal
cooperation agreements between China and countries along the “Belt and Road” routes; and

« B&R Countries™, a series highlighting countries that have been identified by Chinese authorities as related to the BRI and/or that
have otherwise indicated their interest or involvement, with a focus on the impact of the initiative on these countries’ domestic
developments and relations with China.

The CGCP Classroom Series

CGCP i R 7]

CGCP Classroom™ is an online, mobile-friendly, and interactive platform through which the CGCP releases videos about GCs, cases
related to the BRI, and other topics. Through these informative videos, the CGCP spreads knowledge of Chinese law to the global
community so as to promote public education and participation. @
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China Law Connect (“CLC”) is a quarterly journal of the China Guiding Cases Project (the “CGCP”) of Stanford
Law School aimed at advancing the understanding of Chinese law and increasing judicial transparency and
accountability in China. CLC primarily consists of:

1. Editor’s Note. Each issue of CLC opens with a note from the CLC Editor-in-Chief to introduce the content
of the issue and discuss related topics.

2. Letters to the Editor. CLC issues may feature select letters, or excerpts thereof, sent to CLC by its readers
and responses from CLC Editors.

3. Commentaries. Each issue of CLC contains at least two of the following types of commentaries:

« Traditional commentaries, which are usually longer and provide in-depth and/or extensive contributions
to scholarship on China’s Case Guidance System, the Belt & Road Initiative, and/or other matters related
to Chinese law.

« China Cases Insights™, a series which aims at providing legal and business professionals with concise
and practical information, as well as insightful analyses and indispensable takeaways, about cases in or
related to China to help these professionals in their practice of law and business.

« Experts Connect™, a series dedicated to the views of Chinese and foreign experts on select legal issues
presented for the benefit of legal practitioners, business professionals, and students around the world.

4. CLC Spotlight™. Each issue of CLC contains at least two pieces which have a less formal but more focused
approach, covering topics related to China’s Belt & Road Initiative as well as CGCP Interviews with
leading legal practitioners, prominent business professionals, and other luminaries.

5. News, Events, and Sponsored Content. Each issue of CLC includes the latest news and recent and
forthcoming events related to the CGCP as well as its partners and sponsors.
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Want to have hard copies of

China Law Connect?

The China Guiding Cases Project (the “CGCP”) relies
on the kind donations of readers to publish China
Law Connect.

Visit  https://cgc.law.stanford.edu/home/support-
us/donate to make a contribution to ensure that the
CGCP can continue to produce the original content
and cutting edge scholarship illuminating the latest
Chinese legal developments that impact you and
others around the world.

DONATION OPTIONS

$150 for the THREE 2018 issues
$200 for the FOUR 2019 issues
$200 for the FOUR 2020 issues

Those who donate $300 or more per year will also
be guaranteed seats at all CGCP events organized for
that year.

This is a great opportunity to avoid our long wait lists!

Please complete the following form to let us know
where to mail your hard copies of China Law
Connect: https://stanford.io/2KrVivl.

Events organized by the China Guiding Cases Project
throughout the year are made possible by the kind
support of our sponsors.

For a complete list of our current sponsors, visit
https://cgc.law.stanford.edu/home/support-us/
sponsor.

Interested in supporting
future events of the China
Guiding Cases Project?

Contact Dr. Mei Gechlik, Founder & Director of
the China Guiding Cases Project, at mgechlik@law.
stanford.edu, to discuss sponsorship opportunities.
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Submission Guidelines

China Law Connect (“CLC”) is a quarterly journal of the China Guiding Cases Project (the “CGCP”) of Stanford Law School aimed at
advancing the understanding of Chinese law and increasing judicial transparency and accountability in China.

CLC welcomes submissions for publication in the following forms:

1. Traditional commentaries
2. China Cases Insights™
3. Experts Connect™

Submissions should satisfy the corresponding guidelines summarized here. For details, see http://cge law.stanford.edu/cle-submission-
guidelines.

1. Traditional commentaries, which are usually longer and provide in-depth and/or extensive contributions to scholarship on China’s
Case Guidance System, the Belt & Road Initiative, and/or other matters related to Chinese law:

« Typically 6,000-8,000 words, generally structured as called for by the substance (e.g., section headings, with one or two levels of
subsection headings).

2. China Cases Insights™, a series which aims at providing legal and business professionals with concise and practical information, as
well as insightful analyses and indispensable takeaways, about cases in or related to China to help these professionals in their practice
of law and business:

« Generally narrower than traditional commentaries in scope, dealing with only one or a handful of legal case(s)—usually only some
issues therein—framed in a set structure comprised of “The Takeaway” (approx. 100 words), “The Rundown”™ (up to 500 words),
“The Breakdown” (up to 2,500 words), and “The Conclusion” (up to 250 words).

3. Experts Connect™, a series dedicated to the views of Chinese and foreign experts on select legal issues presented for the benefit of legal
practitioners, business professionals, and students around the world:

« 2-4 submissions (max. 1,000 words each, contributed by experts from different jurisdictions) of observations, questions, etc. on 1-3
specific and timely issue(s), together with related synopses and short discussions prepared by the CGCP, published as a set serving
as a written channel for exchanging succinct thoughts on these issues.

« Submissions in response to a specific CGCP call for submissions as well as submissions initiated by any expert are welcome. In the
latter situation, the CGCP will invite experts from other jurisdictions to enrich the content of each set.

CGCP Call for Experts Connect™ Submissions:
Significance of the U.S. Supreme Court’s decision in
Animal Science Products, Inc. et al. v. Hebei Welcome Pharmaceutical Co. Ltd. et al.
(the “Vitamin C case”)

On June 14, 2018, the U.S. Supreme Court released its decision in Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co.
Ltd., No. 16-1220 (U.S. Sup. Ct. June 14, 2018), https://www.supremecourt.gov/opinions/17pdf/16-1220_3e04.pdf. The main issue was
the degree of deference that should be afforded to a foreign government’s interpretation of its own laws. Is a U.S. court, as held by the
Second Circuit, “bound to defer” to such an interpretation when it is offered by an appearing foreign government and is “reasonable
under the circumstances presented”? Or, as argued by petitioners, should the court be permitted to engage in an independent review
of the foreign law?

In a unanimous opinion vacating and remanding the Second Circuit’s decision, the Supreme Court held that a federal court should
accord “respectful consideration” to a foreign government’s submission but, as reflected by Federal Rule of Civil Procedure 44.1, is not
bound to accord conclusive effect to the foreign government’s statements, and may instead consider any material or source relevant to the
determination of the foreign law at issue.

While the case is one of price- and quantity-fixing, the Supreme Court’s determination has the potential to impact a broad range of areas
in cross-border practice. Given the potential significance, the CGCP welcomes submissions (not more than 1,000 words, in English or
Chinese, plus, if necessary, approximately 250 words for well-formatted footnotes) from practitioners and other experts inside and outside
the United States on the implications of the court’s decision. Authors of accepted submissions will receive editorial support from the
CGCP and edited versions approved by authors will be published in English and Chinese in our new series Experts Connect™. As part of
our commentaries featured in China Law Connect, this series is dedicated to the views of Chinese and foreign experts on select legal issues
presented for the benefit of legal practitioners, business professionals, and students around the world.

Interested contributors should direct queries and send completed submissions to Jennifer Ingram, Managing Editor of the CGCE, at
jaingram@stanford.edu. Deadline: July 20, 2018.

China Guiding Cases Project
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On the Issue of the Application of the Supreme Court’s Guiding Cases*

Judge GUO Feng

Deputy Director, Research Office of the Supreme People’s Court

istinguished guests, distinguished Dr. Mei Gechlik,
ladies and gentlemen:

Good morning!

First of all, on behalf of the Research Office of the
Supreme People’s Court of China (the “Supreme Court”),
I congratulate the China Guiding Case Project of Stanford
Law School on the grand opening of the conference
hosted in Beijing. I welcome advice and suggestions
regarding China’s Guiding Cases from professionals from
the United States, Japan, and China, including professors,
judges, and lawyers. I thank Dr. Mei Gechlik for inviting
me to participate in the conference and for providing
opportunities for mutual learning and sharing.

I work for the Supreme Court and my work mainly focuses
on Guiding Cases. Ever since joining the Supreme Courtin
2014, T have handled nearly all of the Guiding Cases before
their submission to the Adjudication Committee [of the
Supreme Court]. Iwill briefly introduce the application of
the Supreme Court’s Guiding Cases as well as some issues
and my personal thoughts [on this subject].

The Supreme Court's Guiding Cases refer to rulings
and judgments that have already come into legal effect,
that have been confirmed and released by the Supreme
Court according to prescribed procedures, and that have
universal guiding effect.! Guiding Cases, constituting an
innovative system developed from China’s rule-of-law
system, have enriched and developed the in-depth content
of China’s judicial system by their functions of remedying
deficiencies in statutory law, unifying the judiciary,
regulating adjudication, and promoting an impartial
judiciary. Guiding Cases are of significant importance
and value in guiding judges on handling adjudications
in accordance with law, unifying judicial standards, and
regulating discretionary power. In China, Guiding Cases,
as seen from their nature, are a form of interpreting law
[through which] judges interpret law rather than make
law, and [a form of ] summarizing legal rules and principles
rather than creating legal rules and principles. Unlike
binding precedents in Anglo-American legal systems,
Guiding Cases are not sources of law. That said, under the
premise of not affecting formulated laws as the major source

of law, Guiding Cases have inherited certain precedential
elements from traditional Chinese legal culture and, at the
same time, have absorbed and borrowed some specific
practices from the precedent systems of Western countries.

Ever since the release of the Provisions of the Supreme People’s
Court Concerning Work on Case Guidance® by the Supreme
Court in November 2010 and the release of the first batch of
Guiding Cases on December 20, 2011, 17 batches totaling 92
Guiding Cases have been released. Among these 92 Guiding
Cases, there are 56 civil cases (including enforcement cases),
accounting for 61% of all Guiding Cases; 15 criminal cases,
accounting for 16% of all Guiding Cases; 17 administrative
cases, accounting for 19% of all Guiding Cases; and 4 state
compensation cases, accounting for 4% of all Guiding
Cases. Among the civil cases, there are 20 intellectual
property cases, accounting for 36% of all civil cases, and 8
foreign-related cases (including intellectual property cases),
accounting for 14% of all civil cases.

“Only in two sets of circumstances can judges not
refer to Guiding Cases in rendering judgments
and rulings.”

According to statistical analysis by the China Justice Big
Data Institute,® from January 1, 2012, to July 12, 2017, a
total number of 531 cases [adjudicated by] courts at all
levels in China referred to and applied Guiding Cases,
among which there are 489 civil cases, 35 administrative
cases, and 7 criminal cases. The characteristics regarding
the application [of Guiding Cases in these 531 cases] are:

1. In terms of regions where courts that applied [Guiding
Cases] are located, Guangdong, Fujian, Shandong,
Zhejiang, and other coastal provinces applied Guiding
Cases more often, whereas the central and western
regions applied them less often.

2. In terms of the causes of cases, civil Guiding Cases
were more frequently applied, including traffic accident
liability disputes (accounting for 27.68%), sale and
purchase contract disputes (accounting for 18.08%),
and commercial housing pre-sale contract disputes
(accounting for 10.92%).

China Guiding Cases Project
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3. In terms of the level of adjudication, most cases that
applied Guiding Cases were second-instance [cases],
with second-instance civil cases accounting for 54% of
the total number of civil cases [applying Guiding Cases],
second-instance administrative cases accounting for
46% of administrative cases [applying Guiding Cases],
and second-instance criminal cases accounting for 57%
of criminal cases [applying Guiding Cases].

4. Plaintiffs or appellants were the principal advocates
for the application of Guiding Cases. Of the 232 first-
instance cases that referred to and applied Guiding Cases,
120 cases were [cases in which] a plaintiff proposed the
application [of Guiding Cases], accounting for just over
52% [of the cases]. The remaining 299 cases that referred
to and applied Guiding Cases were second-instance
cases, with appellants advocating for the application of
Guiding Cases in 200 (i.e., 67%) of these cases.

5. The proportion of judges who took the initiative to
apply Guiding Cases was not high. Of all the 531
[cases included] in the statistics, the number of [cases
in which] a judge took the initiative to apply a Guiding
Caseis [only] 126, 24% [of the total]. Nevertheless, more
than half of the cases in which plaintiffs or defendants
advocated for the application of Guiding Cases obtained
the support of judges.

According to the Provisions of the Supreme People’s Court
Concerning Work on Case Guidance, courts at all levels
should refer to the Guiding Cases released by the Supreme
Court when adjudicating similar cases.* The term “refer
to” includes two points. First, it is a requirement of the
adjudication process. Where a case is similar to a Guiding
Case, it requires the judge to follow, as closely as possible,
the train of thought [used] in the adjudication of the
Guiding Case and to reflect, as far as possible, consistency
with the Guiding Case in the determination of the facts of
the [similar] case and in the application of the adjudication
bases, especially in the selection, understanding, and
application of legal norms. Second, it is a requirement of
the adjudication results, i.e., there should be no obvious
difference between the judgment of the similar case and
the judgment of the Guiding Case.

Gl=EE S X

Judge GUO Feng is the Deputy Director of the Research Office of the Supreme People’s Court of China. Serving
in this position since 2014, he has been in charge of, among other responsibilities, the development of the Case
Guidance System. Prior to this, Judge Guo was the dean of the law school of the Central University of Finance and
Economics in Beijing for eight years. As a result of his leadership, the school has become a first-tier law school in
China, with particular strengths in such fields as banking law, capital markets, and financial regulation.

Judge Guo founded the China Securities Law Institute (“CSLI”), for which he served as chairman for eight years. CSLI
remains Chinas most prestigious legal institute in the field of capital markets. As one of a few pioneers to receive a PhD in
law in the early 1990s, Judge Guo was appointed as a professor at the reputable law school of Renmin University of China.

Judge GUO Feng

The layout of Guiding Cases consists of seven sections:
the “Title”, “Keywords”, “Main Points of the Adjudication’,
“Related Legal Rule(s)”, “Basic Facts of the Case”, “Results
of the Adjudication”, and “Reasons for the Adjudication”
Of these, the “Main Points of the Adjudication” [section]
is the summary of the main points of the Guiding Case.
[The main points of a Guiding Case] are the innovative
determination of issues regarding applicable legal rules,
adjudication methods, judicial concepts, etc. as well
as their solutions, both of which are made by judges
in interpreting and applying law during the process
of adjudicating a specific case. The [“Main Points of
the Adjudication”] section is the core and essence of a
Guiding Case and judges must refer to and apply [the
section].” When adjudicating a similar case, judges
should convert their correct understanding of the “Main
Points of the Adjudication” of a Guiding Case into judicial
determination of issues of legality and reasonableness in
the [pending] case.
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Judge GUO Feng speaks at the 2018 Beijing conference
organized by the China Guiding Cases Project

Considering that Guiding Cases are not sources of law, they
should not be cited as legal bases in the holding section of
adjudication documents, but they can serve as important
reasons that influence judges during adjudication and
be quoted in the reasoning part of the adjudication
documents.® Establishing this kind of a requirement not
only can lead judges to refer to Guiding Cases more often in
handling cases, enhancing the persuasiveness of judgments
and rulings, and fully using the guiding effect of Guiding
Cases, but also is conducive to the objective presentation
in adjudication documents of the judges’ train of thought
during adjudication, increasing the transparency and
credibility of adjudication.

The main reasons for the requirement that judges should
refer to Guiding Cases when adjudicating similar cases
are: first, the Case Guidance System would exist in name
only if Guiding Cases were not granted a certain effect.
Because Guiding Cases are granted de facto binding effect,
if a judgment or ruling that differs [with a Guiding Case]
is rendered in a similar case, the judgment or ruling is
subject to the risk of being amended when the upper-level
court adjudicates the appeal of the case. The reason for
the amendment is ostensibly that the original judgment
or ruling deviates from a Guiding Case, but is in fact that
it violates the law on which the Guiding Case is based.
Second, [the selection of] Guiding Cases is confirmed
after the Adjudication Committee of the Supreme Court
discusses [them]; this reflects Supreme Court judges’
understanding of law and judicial opinions. Applying
the adjudication rules established by Guiding Cases when
adjudicating cases similar to Guiding Cases is also [a type
of ] respect that judges in lower-level courts should have
for the judicial opinions of the Supreme Court.

Only in two sets of circumstances can judges not refer to
Guiding Cases in rendering judgments and rulings. The
first is where the [pending] case is indeed not similar to
[any] Guiding Case. The second is where, even though the

[pending] case is similar to a Guiding Case, judges have
sufficient reasons to explain why [they] should not refer [to
the Guiding Case]. [In a situation] where judges should
refer to a Guiding Case but do not do so, [the judges] must
have persuasive reasons for this. [In a situation] where [the
judges] neither refer to [a Guiding Case] nor explain the
reasons for [not referring to the Guiding Case], resulting
in a judgment being entirely different from the Guiding
Case and the loss of judicial impartiality, the judgment is
possibly one that is not impartial and the [relevant]| party
has the right to appeal or petition [for retrial]. Courts, in
adjudicating the second instance or the retrial of the case,
should correct [the situation] in accordance with law.

When applying Guiding Cases, it is necessary to borrow, from
Anglo-American case law, techniques for distinguishing
[cases]. Aswe know, the techniques to distinguish previous
precedents consist of three parts: (1) identifying the focal
points of dispute in the litigation, (2) analyzing the reasons
for the adjudication, and (3) making a choice about the results
of the adjudication. In China, the core of the techniques to
distinguish [cases] is a determination of whether the Main
Points of the Adjudication of a Guiding Case are applicable
to the pending case; that is, a determination of whether
[the pending case] is a similar case so as to decide [whether
the Guiding Case should be applied]. The Supreme Court
requires that courts at all levels, in adjudicating a case in
which the basic facts and application of law are similar to
those in Guiding Cases released by the Supreme Court,
should refer to the relevant Guiding Cases.” Of course, we
understand that there are no universally applicable standards
for the method of applying Guiding Cases. [The method]
involves various elements, including logic, rules, policy, the
evaluation of interests, value judgments, formulated laws,
and customary law. Generally speaking, when utilizing
techniques to distinguish [a case], judges should have a
comprehensive understanding of the adjudication methods,
adjudication rules, legal thinking, judicial concepts, and the
spirit of the rule of law used in the Guiding Case.

There are two main opinions regarding the scope of what
[in an applicable Guiding Case] should be referred to: one
opinion is that the Guiding Case in its entirety should be
referred to and applied. The other opinion is that only the
Reasons for the Adjudication and the Main Points of the
Adjudication should be referred to. Looking at precedents
in Anglo-American legal systems and civil law systems, the
parts of an adjudication document [showing] the process of
judges’ reasoning and drawing conclusions as well as their
rendering of the judgment or ruling are generally content
of the precedent to which special attention needs to be
given. However, Guiding Cases are different from these
precedents in that the Main Points of the Adjudication are
specifically extracted and these main points are actually
“retail” [products] of judicial interpretations.® Therefore,

China Guiding Cases Project
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the view of the majority tends to confine the scope of
what should be referred to to the Main Points of the
Adjudication; and while the entirety of a Guiding Case can
serve as a reference for similar cases, it is not within the
scope of what should be referred to.

In second-instance and adjudication supervision procedures,
the function of Guiding Cases in unifying judicial standards
should be emphasized and used. Like the Supreme Court in
any other country, the judgments, rulings, and decisions made
by the Supreme Court of China should certainly have binding
effect on adjudication in lower-level courts. Since the Guiding
Cases are decided on and released after being discussed by
the Adjudication Committee of the Supreme Court, they have
binding effect on adjudication in lower-level courts of similar
cases. If adjudications of similar cases conflict with Guiding
Cases, they are essentially conflicting with the provisions
of laws, regulations, or judicial interpretations on which
Guiding Cases are based; therefore, they should be handled
correspondingly in accordance with law. For example, they
[should be] amended or remanded for retrial.

Due to China’s vast territory, unbalanced regional economic
development, and differences in judicial environments
and competence, the work of the courts at all levels in
China in recommending candidate Guiding Cases and in
referring to and applying Guiding Cases does not develop
in a balanced manner. In general, there are currently three
types of inconsistencies in the development of Guiding
Cases. First, the number of Guiding Cases that have been

19 (June 2018), also available at STANFORD Law ScHooL CHINA GUIDING CASES PROJECT, June 2018, https://cge.law.stanford.edu/commentaries/
cle-1-201806-23-guo-feng, The original, Chinese version of this Commentary was edited by LI Xuejiao and Dr. Mei Gechlik. The English version was
prepared by Yi Chen, Liam Lambert, LI Xuejiao, Siyi Lin, and Lin Zhu, and was finalized by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. 'The
information and views set out in this Commentary are the responsibility of the author and do not necessarily reflect the work or views of the China

Guiding Cases Project.

released is inconsistent with the dramatic increase in [the
number of] cases in courts nationwide and the growing
judicial demands of the people. Second, the traditional
way in which Guiding Cases are primarily recommended
hierarchically by the courts and in which they are selected
and edited manually and offline are inconsistent with the
development and proliferation of information and big
data technology. Third, the reference to and application of
Guiding Cases are inconsistent with [the need for] using
their valuable functions of resolving [the problem of]
adjudicating similar cases differently and unifying judicial
adjudication standards.

Guiding Cases are the products of the combination of law
and practice and are the crystallization of judicial experience
and wisdom. Therefore, [people engaged in] legal research
and legal education cannot lack understanding of Guiding
Cases. The spirit of the law, the concept of the rule of law,
judicial logic, and the value orientation contained in Guiding
Cases often become important sources of innovation and
theoretical development in legal research and are good
material for legal education and research. In addition,
the academic community’s interpretation of legal theories
in [Guiding] Cases and even criticism of these cases can
provide new thinking and perspectives for legislation and
judicial interpretations. We hope to join hands with experts
and friends present today to promote the development and
progress of China’s Guiding Cases System!

Thank you all! m

"This is an adapted version of Judge GUO Fengs speech delivered at the conference titled “China’s Case Guidance System and Belt & Road Initiative: Practical Insights and
Prospects” held in the Stanford Center at Peking University on March 30, 2018. All of the footnotes were added by the editors.

V(R A RER X TR 485 TAEMAE) (Provisions of the Supreme People’s Court Concerning Work on Case Guidance), passed by the Adjudication Committee of
the Supreme People’s Court on Nov. 15, 2010, issued on and effective as of Nov. 26, 2010, StTANFORD LAw ScHooL CHINA GuiDING Casks Project, English Guiding
Cases Rules, June 12, 2015 Edition, https://cge.law.stanford.edu/guiding -cases-rules/20101126-english. Article 2 provides: “The Guiding Cases referred to in this [set of]
Provisions [must be] rulings and judgments that have already come into legal effect and meet” one of the five requirements stated in the provision. Article 1 explicitly
points out, “Guiding Cases, which have guiding effect on adjudication and enforcement work in courts throughout the country, shall be determined and uniformly

released by the Supreme People’s Court.”

* .

3

For an introduction of the China Justice Big Data Institute, see its website at hitp://data.court.gov.en.

RS AREREXTEANSFIAEMIAED (Provisions of the Supreme Peaple’s Court Concerning Work on Case Guidance), supra note 1, Article 7. "The provision states:
“People’s courts at all levels should refer to the Guiding Cases released by the Supreme People’s Court when adjudicating similar cases.”

S CRBARER A TR FIAEGIRE) EikmM) (Detailed Implementing Rules on the “Provisions of the Supreme People’s Court Concerning Work on Case
Guidance”), passed by the Adjudication Committee of the Supreme People’s Court on Apr. 27, 2015, issued on and effective as of May 13, 2015, STANFORD LAW ScHOOL
CHINA GUIDING CAsEs ProjecT, English Guiding Cases Rules, June 12, 2015 Edition, https://cgc.lawstanford.edu/guiding-cases-rules/20150513-english. Article 9
provides: “Where a case being adjudicated is, in terms of the basic facts and application of law, similar to a Guiding Case released by the Supreme People’s Court, the
[deciding] people’s court at any level should refer to the “Main Points of the Adjudication” of that relevant Guiding Case to render its ruling or judgment”

& Id. Article 10. This provision states: “Where a people’s court at any level refers to a Guiding Case when adjudicating a similar case, [it] should quote the Guiding Case as
a reason for its adjudication, but not cite [the Guiding Case] as the basis of its adjudication.”

7 Id. Article 9.

% The original text reads “ 7 FF kA& &] S #F69 “FE" 7 (“are actually “retail” [products] of judicial interpretations”), which, in effect, contrasts the piecemeal approach

used in cases vs. the holistic approach used in judicial interpretations.
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Belt & Road Typical Case 13: Towards a Liberal Interpretation of the
Reciprocity Principle for Recognition and Enforcement of Foreign Judgments*

Alison Lu Xu

Winner of the 2017 China Cases Insights™ Writing Contest
Doctoral Candidate, School of Law of the University of Leeds

THE TAKEAWAY

In Belt & Road Typical Case 13, the Supreme People’s
Court (the “SPC”) endorsed the liberal approach
that the Intermediate People’s Court of Nanjing
Municipality, Jiangsu Province, adopted to determine
the existence of a relationship of reciprocity to
recognize and enforce a commercial judgment of a
Singaporean court. The Typical Case demonstrates the
SPC’s keen interest in fueling the development of the
Belt & Road Initiative by offering cross-border judicial
assistance, especially for commercial transactions.
The case indicates specific factors and strategies which
practitioners should consider in evaluating their
chances of success applying for the recognition and
enforcement of foreign commercial judgments.

THE RUNDOWN

In 2014, Kolmar Group AG (“Kolmar Group”), a Swiss
company, entered into a settlement agreement with Jiangsu
Textile Industry (Group) Import & Export Co., Ltd.
(“Sutex”), whose principal office was located in Jiangsu
Province, China, concerning a dispute over a sales contract.
Later, claiming Sutex was in default of its obligation to pay
USD 350,000 under the settlement agreement, Kolmar
Group sued Sutex in the High Court of Singapore, in
accordance with the jurisdiction clause in the settlement
agreement. Sutex was summoned in accordance with law
but did not appear in court. On October 22, 2015, the
High Court of Singapore rendered a judgment ordering
Sutex to pay Kolmar Group USD 350,000 plus interest as
well as fees. As Sutex did not respond to the judgment,
Kolmar Group applied to the Intermediate People’s Court
of Nanjing Municipality, Jiangsu Province (the “Nanjing
IPC”), requesting that the court recognize and enforce the
Singaporean judgment against Sutex.

For more information about Belt &
Road Typical Case 13, visit the CGCP
Classroom™, at https://cgc.law.stanford.
edu/cgcp-classroom-lesson-3.

Precise, Insightful, Indispensable

ihs

Article 282 of the Civil Procedure Law of the People’s
Republic of China® provides the requirements for a court
in mainland China (a “people’s court”) to recognize and
enforce a foreign judgment: a court should assess an
application “in accordance with the international treaties
concluded or acceded to by the People’s Republic of China
or based on the principle of reciprocity” The court can
recognize and enforce the foreign judgment if it does not
violate the basic principles of law, the state sovereignty and
security, or the public interests of the People’s Republic
of China (the “PRC”). Article 544 of the Inferpretation
of the Supreme People’s Court Concerning the Application
of the “Civil Procedure Law of the Peoples Republic of
China™ further affirms that the court shall rule to reject
the application for the recognition and enforcement of a
foreign judgment in the absence of an effective treaty or
reciprocal relationship between the PRC and the foreign
country. Treaties and reciprocity, therefore, are considered
to be the two, exhaustive bases for a successful recognition
and enforcement application.

In Kolmar Group AG and Jiangsu Textile Industry (Group)
Import & Export Co., Ltd., The Special-Procedure Civil Ruling
on an Application for the Recognition and Enforcement of a
Civil Judgment and Ruling of a Foreign Court (“Kolmar”),*
which is the ruling that was re-released as Belt & Road
(“B&R”) Typical Case 13 (“TC13”), Sutex used Article 282
to challenge Kolmar Groups application for recognition and
enforcement of the Singaporean judgment. (The Kolmar
ruling, like most rulings and judgments of this type, does
not specify the legal grounds for the application; it records
the legal grounds upon which the respondent challenged the
application, followed by the court’s findings, reasoning, and
decision.) Sutex argued that although the PRC concluded a
bilateral treaty with Singapore regarding judicial assistance
matters in 1997,° the treaty did not extend to the recognition
and enforcement of judgments, and therefore, the Nanjing
IPC should reject Kolmar Group's application.

The Nanjing IPC addressed the central issue in three
steps. First, it considered whether the application could be
granted on the basis of any treaty. The court agreed with
Sutex that the cited bilateral judicial assistance treaty did
not apply. It concluded that the PRC and Singapore have
neither concluded between themselves nor jointly acceded
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to the Chinese bar in 2011.

to any international treaty on mutual recognition and
enforcement of effective judgments or rulings. Second,
given the absence of applicable treaties, it considered
whether the Singaporean judgment could be recognized
based on the principle of reciprocity. The court found
that, in 2014, the High Court of Singapore enforced a civil
judgment rendered by the Intermediate People’s Court of
Suzhou Municipality, Jiangsu Province.® Because of this
case of a Singaporean judgment enforcing a people’s court
civil judgment (a “cross-border enforcement precedent”),
the Nanjing IPC concluded there was a reciprocal
relationship between the PRC and Singapore. Third, the
court considered whether granting the application on the
judgment sought to be recognized and enforced would
violate the basic principles of law, the sovereignty and
security, or the public interests of the PRC. It answered the
third inquiry in the negative and decided to recognize and
enforce the judgment against the Chinese company.

THE BREAKDOWN

TC13 noted that this was the first time a Singaporean
commercial judgment was recognized and enforced in
mainland China. The case is significant in at least three
specific respects. First, it represents a liberal approach
in the determination of the existence of a relationship
of reciprocity, an approach which significantly departs
from the restrictive approach to which the PRC courts,
including the Supreme People’s Court (the “SPC”), had
been inclined. Second, it connects with the SPC’s zealous
interest in taking measures to fuel the development
of the Belt & Road Initiative. Third, it sheds light on
specific factors and strategies which practitioners
should consider in evaluating their chances of success in
applying for the recognition and enforcement of foreign
commercial judgments.

Before Kolmar: The Restrictive Approach

Before Kolmar, the principle of reciprocity was invoked only
negatively by the courts, as a ground to refuse to recognize
or enforce a foreign judgment, although legislation gave it
as a ground for recognition and enforcement. The reason
behind this lies in the restrictive approach adopted to
ascertain the existence of a reciprocal relationship. If a
judgment of a people’s court had been refused recognition
and enforcement in the relevant country, it certainly makes

Alison Lu Xu is a winner of the China Guiding Cases Project’s 2017 China Cases Insights™ Writing Contest and a
doctoral candidate at the School of Law of the University of Leeds, where she has also been a teaching assistant and
research assistant since 2015. She has also worked as a guest lecturer at London South Bank University and KU
Leuven University. Ms. Xu obtained an LLB from Huazhong University of Science and Technology in 2011, and
an LLM (with distinction) from China University of Political Science and Law (CUPL) in 2014. She was admitted

Alison Lu Xu

sense for a court to consider the refusal as strong evidence
that no reciprocity relationship exists. However, even in
the absence of any such refusal, people’s courts never found
a relationship of reciprocity.

A Case of an Application for the Recognition and Enforcement
of a Japanese Court Judgment Made by Japanese Citizen
Gomi Akira’ (“Gomi Akira™) is a representative case: Gomi
Akira, a Japanese citizen, applied to the Intermediate
People’s Court of Dalian Municipality, Liaoning Province,
to recognize and enforce a Japanese judgment involving
a payment of debts. The court rejected the application,
concluding that the PRC and Japan have neither concluded
between themselves nor jointly acceded to any international
treaty on mutual recognition and enforcement of effective
judgments or rulings and that there was not a relevant
reciprocal relationship between the two countries.
However, the court made no mention of the recognition
or enforcement of people’s court judgments by Japanese
courts. Notably, the High People’s Court of Liaoning
Province, perhaps upon the request of the Intermediate

China Guiding Cases Project
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People’s Court, sought opinions from the SPC before the
judgment was handed down,? so the approach in this case
contained an element of the SPC’s thinking at the time, and
it is no surprise to see a similar approach used in other
cases since Gomi Akira.® In practice, it was not possible to
apply to a people’s court for recognition and enforcement
of commercial judgments from countries with which the
PRC had no relevant treaty.

“Kolmar marks a reboot, with a new approach
adopted by the Nanjing IPC in favor of the
affirmative use of reciprocity.”

—

A New Approach: The Kolmar Case

Kolmar marks a reboot, with a new approach adopted by the
Nanjing IPC in favor of the affirmative use of reciprocity.
The main message sent by Kolmar is that a people’s court
can find a relationship of reciprocity between the PRC
and a foreign country upon proof that the foreign country
previously enforced a people’s court civil judgment, i.e.,
proof of a cross-border enforcement precedent. Certain
subsequent cases illustrating Kolmar’s approach suggest
there may also be a regional factor affecting courts
consideration of reciprocity.

In Kolmar, the Nanjing IPC did not specify any conditions
for the cross-border enforcement precedent, except that
it should be of a civil nature. For finding reciprocity,
therefore, all that needs to be proved is that the relevant
foreign country enforced a civil judgment of a people’s
court. Importantly, the foreign court’s grounds for the
enforcement are irrelevant, e.g., it is not necessary for
the relevant country to have incorporated a reciprocity
principle in its domestic law.!* Thus, litigants may seek
cross-border recognition and enforcement even of
judgments rendered in countries whose civil procedure
rules are substantially different from those of mainland
China, e.g., common law jurisdictions. Furthermore,
there is strong evidence that the relevant cross-border
enforcement precedent'! in Kolmar was not submitted by
the applicant, but rather was found by the court.'? This
shows that the Nanjing IPC was acting very proactively
to challenge the traditional approach. Moreover, if
a people’s court may exercise ex officio the power to
find relevant cross-border enforcement precedents,
applicants will have even more chances of success on
their applications.

However, it appears that courts may consider a condition
or at least a factor for finding a reciprocity relationship:
whether the judgment enforced by the foreign court
was rendered by a people’s court residing in the same

Precise, Insightful, Indispensable

province as the court to which the recognition and
enforcement application is brought. This regional factor
was implicitly satisfied in Kolmar,”® but the Nanjing
IPC’s ruling did not explicitly refer to such a condition.
However, in two later cases, there are indications that
the courts examined the existence of reciprocity at only
the provincial level. One case is Applicant LIU Li and
Respondents TAO Li & TONG Wu, The Civil Judgment
of a Case of an Application for the Recognition and
Enforcement of a Civil Judgment of a Foreign Court"
(“LIU Li”, discussed in more detail below), where the
Intermediate People’s Court of Wuhan Municipality,
Hubei Province, found a reciprocal relationship on the
basis of a foreign judgment enforcing a people’s court
judgment rendered by a court in the same province.

Timeline

1. June 6, 2015: the release of the SPC Judicial
Opinions on the Belt and Road Initiative.

2. June 7, 2016: the Kolmar case accepted by the
Nanjing IPC.

3. Dec. 9, 2016: the Kolmar ruling was handed down.

4. May 15, 2017: the SPC re-released the Kolmar
ruling as Typical Case 13.

5. May 18, 2017: the Nanjing IPC explained its new
approach to the public.

6. June 30, 2017: the LIU Li case was decided,
applying the new approach.

The other is The Civil Ruling of [a Case of] an Application
by S.L. Jonas Ltd. for the Recognition and Enforcement
of a [Judgment] of Israels Jerusalem Magistracy (“S.L.
Jonas”), where the Intermediate People’s Court of Fuzhou
Municipality, Fujian Province, refused to recognize
and enforce an Israeli judgment despite the fact that, in
2015, the Tel Aviv-Jaffa District Court of Israel enforced
a civil judgment rendered by a people’s court, but in a
different province.’* Since the S.L. Jonas ruling made no
reference to this cross-border enforcement precedent,
it is not clear whether the Fuzhou court was aware of it
at the time."” Thus, the result, i.e., finding no reciprocity
relationship, may reflect an oversight (by a party and/
or the court) or it may indicate that the court implicitly
considered the regional factor as a condition—and courts
may be justified in doing so. People’s courts probably find
it too ambitious a task to determine whether the PRC, as a
country, has established a relationship of reciprocity with
another country. Therefore, it is more practical for a court
to carry out an examination at the provincial level, unless
the court concerned is the SPC. Given the early stage of
the new approach to finding a reciprocal relationship, it
is understandable that the nature and applicability of a
regional factor remains unclear.
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The SPC’s Endorsement of the New Approach: Typical
Case 13

The Nanjing IPC’s ruling might have ultimately remained
a legal outlier, with little effect on future recognition
and enforcement of foreign judgments, had not the SPC
endorsed the case by releasing it as a Typical Case, TC13,
greatly increasing its impact. However, TC13 highlights
the commercial nature of the enforced Singaporean
judgment in Kolmar.'® This reflects the SPC’s current
emphasis on providing judicial assistance for cross-
border commercial transactions. Indeed, whether a
country has an effective mechanism for recognition
and enforcement of foreign judgments is crucial for
conducting cross-border trade. TCI13, by endorsing
a liberal approach to construing reciprocity, sends a
message to the international trade community that the
judicial environment of mainland China is heading
towards a high level of openness and inclusiveness,
elevating the reputation of people’s courts worldwide.

pr— L —

“[...] if attempting to recognize and enforce a
judgment from a B&R country, you have good
chances of success even if a cross-border enforcement
precedent cannot be identified as long as [...].”

However, TC13 does not go into the details of the legal
reasoning in Kolmar, prompting the question: does TC13
impose any conditions for the cross-border enforcement
precedent or will any civil—or only any commercial—
judgment from the relevant foreign country enforcing
any people’s court judgment suffice for finding a
reciprocal relationship? Two cases, mentioned above,
illustrate this problem and the approach that other
people’s courts may take in the absence of further
guidance from the SPC.

LIU Li was handed down by the Intermediate People’s
Court of Wuhan Municipality, Hubei Province, on June
30, 2017, one month after TC13 was published. The
court recognized and enforced, based on the principle
of reciprocity, a U.S. commercial judgment rendered by
the Superior Court of Los Angeles County, reportedly the
first instance of a U.S. commercial judgment recognized
in mainland China.”” The judgment did not refer to
Kolmar or TC13, but the cross-border enforcement
precedent used to find reciprocity fit Kolmar’s framework.
First, the court did not consider the basis of the U.S.
judgment. In contrast to Kolmar, however, in LIU Li, it
was the applicant, instead of the judges, who submitted
the U.S. judgment as proof of a cross-border enforcement
precedent. Second, the cross-border enforcement
precedent concerned a judgment rendered by the High

People’s Court of Hubei Province, where the court that
considered the recognition and enforcement application
sits: the regional factor described above was thus satisfied.

However, LIU Li raises another question concerning the
regional factor: how would it apply to a foreign country
which has more than one jurisdictional region and/or
level? The U.S. cross-border enforcement precedent on
which reciprocity was found in LIU Li was a judgment of
a California federal court, the U.S. judgment sought to be
enforced was of a California state court, and the LIU Li
judgment only stated that the application was granted on
the ground of a reciprocity relationship existing between
the PRC and the United States. It is not clear whether
the LIU Li court considered a relationship of reciprocity
between Hubei Province and California, Hubei Province
and the United States, or the PRC and the United States.
The uncertainty concerning the nature and application of
the regional factor is accentuated by the other post-TC13
case mentioned above, S.L. Jonas, in which a court in
Fujian Province rejected an application to recognize and
enforce an Israeli judgment even though a court in Israel
had enforced a judgment from a court in Jiangsu Province.

In short, while the SPC’s re-release of the Kolmar ruling
as TCI13 reinforces the new, more liberal approach
recognizing and enforcing foreign judgments on the basis
of a reciprocal relationship, the brevity of TC13 itself leaves
much to be desired. In particular, the SPC could expand
on the conditions, if any, for the cross-border enforcement
precedent as well as whether and how reciprocity findings
made by different courts in China are to be harmonized.

Why the Endorsement? The Belt and Road Initiative

TC13 highlights the SPC’s keen interest in advancing the
Belt & Road Initiative (the “BRI”). One fact that may
have influenced Kolmar’s selection as TC13 is that the
foreign judgment was rendered in Singapore, a country
participating in the BRI. As the PRC and Singapore have
not concluded any binding treaty regarding the recognition
and enforcement of foreign judgments, an application
such as Kolmar Groups would have been refused if the
restrictive approach towards construing the relationship of
reciprocity had been followed. The SPC’s endorsement of
Kolmar,in which a B&R country’sjudgment was recognized
and enforced by a peoples court, sets a good example for
other B&R countries which do not have relevant treaties
with China.*! Furthermore, the SPC’s preferred approach
for construing the existence of reciprocity may already go
a step further than the approach in Kolmar.

In Kolmar, the determination of reciprocity was based
on the fact the foreign country had taken the first step
to recognize and enforce a people’s court judgment.

China Guiding Cases Project
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However, as early as 2015, the SPC issued the Several
Opinions of the Supreme Peoples Court Concerning
Judicial Services and Safeguards Provided by the People’s
Courts for the “Belt and Road” Construction® (the “SPC
Opinions™), offering guidance on the roles courts have
in the development of the BRI. Paragraph 6 of the SPC
Opinions suggests that a people’s court has the option
of initiating the circle of reciprocity, being the one first
to offer cross-border judicial assistance relating to B&R
countries. It implies that even in the absence of any
cross-border enforcement precedent from the relevant
foreign country, the people’s court to which a recognition
and enforcement application is made can still consider
granting the application if it relates to a B&R country.

Given the restrictive approach courts kept to before
Kolmar, it may have been too progressive and “risky”
for them to leap to the approach suggested in the SPC
Opinions. Kolmar, in this regard, may help to encourage
courts in recognizing and enforcing foreign judgments,
ultimately perhaps to the point of implementing
Paragraph 6 of the SPC Opinions to take the initiative in
such recognition and enforcement. This would be in line
with the aim, of the SPC as well as the PRC government
more broadly, of supporting the BRI

Practice Points

TC13 gives rise to several pointers for a practitioner seeking
to apply for the recognition and enforcement of a foreign
commercial judgment in a people’s court when the PRC does
not have a governing treaty with the country from which
the judgment comes. First, finding a judgment (from the
relevant country) which recognizes and enforces a people’s
court civil judgment will greatly, if not critically, support your
application for recognition and enforcement—directing the

* The citation of this China Cases Insight™ is: Alison Lu Xu, Belt ¢~ Road Typical Case 13: Towards a Liberal Interpretation of the Reciprocity Principle for
Recognition and Enforcement of Foreign Judgments, 1 CHINA Law CoNNECT 26 (June 2018), also available at STANFORD LAw ScHooL CHINA GUIDING
Casks Project, China Cases Insights™, June 2018, https://cge law.stanford.edu/commentaries/cle-1-201806-insights-3-alison-xu.

The original, English version of this China Cases [nsigh!™ was edited by Dimitri Phillips and Dr. Mei Gechlik, with assistance from Sean Webb. The
information and views set out in this China Cases [nsight™ are the responsibility of the author and do not necessarily reflect the work or views of the

China Guiding Cases Project.

courts attention to T'C13. Your chances are increased even
more if the foreign judgment enforced a judgment from
the Chinese province in which you make your application.
Second, if attempting to recognize and enforce a judgment
from a B&R country, you have good chances of success
even if a cross-border enforcement precedent cannot be
identified as long as there is no case in which a judgment of
a peoplé’s court has been refused recognition in the relevant
country—directing the courts attention also to the SPC
Opinions. Third, it is uncertain what a court would decide
if judgments have been both refused and recognized in
the relevant country; however, given the flexible approach
suggested in the SPC Opinions, the applicant may still have
a chance if the foreign judgment recognizing and enforcing
the people’s court judgment is the more recent one and the
party can argue that it should represent the status quo of the
reciprocity relationship between the countries.

THE CONCLUSION

At the very least, TC13 provides explicit, authoritative
support for a people’s court to find a relationship of
reciprocity between the PRC and a foreign country for the
purpose of recognizing and enforcing a judgment from
that country. More than that, however, the approach of
the court in the underlying case, Kolmar, was applicant-
friendly in several respects, compared with the previous
practice of people’s courts, and the endorsement of the
SPC as well as subsequent developments have given
new promise worth exploring. Representing itself as a
facilitator under the BRI, the SPC is providing effective
mechanisms enabling cross-border litigants to put their
trust in China’s judicial system, either by choosing to
litigate in it or by having foreign judgments recognized
and enforced by it. TC13 showcases an appealing promise
for countries joining the BRI. m
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U R AR B R A PR 8] AGA R AT A e & R R R FE R R KD (Kolmar Group AG, A Case of an Application for the Recognition and Enforcement of a
Civil Judgment of the High Court of Singapore), STANFORD Law ScHooL CHINA GUIDING CasEs PRoJECT, B&R Cases™, Typical Case 13 (TC13), Oct. 9, 2017 Edition,
https://cgelaw.stanford.edu/belt-and-road/b-and-r-cases/typical-case-13.

2 See {PEARKAERFIFREK) (Civil Procedure Law of the People’s Republic of China), passed on, issued on, and effective as of Apr. 9, 1991, amended three times,
most recently on June 27, 2017, effective as of July 1, 2017, http://www.npc.gov.cn/npe/xinwen/2017-06/29/content_2024892.htm. The law was amended the second time
in 2012 and this version of the law was applied in the case. The amendment in 2017 did not affect the numbering or substance of this article.

SARBARERATER {(FPHEARLEFERFFRE 6988 (Interpretation of the Supreme Peoples Court Concerning the Application of the “Civil Procedure
Law of the People’s Republic of China”), passed by the Adjudication Committee of the Supreme People’s Court on Dec. 18, 2014, issued on Jan. 30, 2015, effective as of Feb.
4, 2015, http://www.chinacourt.org/law/detail/2015/01/id/148091.shtml. Pursuant to Article 544, the only exception is an application for recognizing a foreign divorce
judgment, in which case it is not necessary for the applicant to base the application on either treaty or reciprocity.

4 {Kolmar Group AG Hi R %R T (FH) st oA RAS P HAAFHATIR FRRF Ak, SEHNRFRFRIE) (Kolmar Group AG and
Jiangsu Textile Industry (Group) Import ¢ Export Co., Ltd., The Special-Procedure Civil Ruling on an Application for the Recognition and Enforcement of a Civil Judgment
and Ruling of a Foreign Court) (2016) #-01#-#}MA3 -5 FOFF #Z ((2016) Su 01 Xie Wai Ren No. 3 Civil Ruling), rendered by the Intermediate People’s Court of Nanjing
Municipality, Jiangsu Province, on Dec. 9, 2016, full text available on the Stanford Law School China Guiding Cases Project’s website, at https://cgc.law.stanford.edu/
judgments/jiangsu-2016-su-01-xie-wai-ren-3-civil-ruling.
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S A REAE Fodi b Aol X T REAH F & EHH 00 E£4) (Treatyon Judicial Assistance in Civil and Commercial Matters Between the Republic of Singapore
and the People’s Republic of China), signed in Beijing on Apr. 28, 1997, effective as of June 27, 1999, http://www.npc.gov.en/wxzl/gongbao/2001-01/03/content_5007108.
htm (Chinese). The Singaporean version was first published in the Government Gazette, Electronic Edition, on December 28, 2001.

& Giant Light Metal Technology (Kunshan) Co Ltd v. Aksa Far East Pte Ltd [2014] SGHC 16, http://www.singaporelaw.sg/sglaw/laws-of-singapore/case-law/free-law/high-
court-judgments/15488-giant-light-metal-technology-kunshan-co-Itd-v-aksa-far-east-pte-Itd-2014-sghe- 16.
(A AR R AR R 3P 18 R ARAFRAT B A RIZHEE)D (A Case of an Application for the Recognition and Enforcement of a Japanese Court Judgment Made

by Japanese Citizen Gomi Akira), {4 AR LA E RS A RER AR (Gazette of the Supreme People’s Court of the People’s Republic of China), No. 1 (1996), p. 29,
http://gongbao.court.gov.cn/Details/Oec2b4 1197060a8c43bb7fac8d56ca.html.

~

In its Reply, the SPC did not refer to any cross-border enforcement precedent in ruling there was no relationship of reciprocity between the PRC and Japan. See {5 &
ABGER % T REARERD T AN AT B AE ERE LA A5 A S8 09 %) (Reply of the Supreme People’s Court on Whether People’s Courts of Our
Country Should Recognize and Enforce Japanese Courts’ Judgments and Rulings with Contents About Claims and Debts), issued on and effective as of June 26, 1995, http://
www.people.com.cn/zixun/flifgk/item/dwijf/falv/9/9- 1-7-2. html.

° Seq, eg, (PHAERYHRIAGRATH B ERRFFIRNG—FE—FRAEH) (The First-Instance Ruling of a Case of an Application by Applicant DONG
Bin for the Recognition and Enforcement of a Civil Judgment of a Foreign Court) (2014) % R =47 F %1815 K ¥ # E ((2014) Tan Zhong Min San Chu Zi No.
181 Civil Ruling), rendered by the Intermediate People’s Court of Xiangtan Municipality, Hunan Province, on Apr. 22, 2015, http://wenshu.court.gov.en/content/
content?DocID=8727193-83ce-4b77-9bd5- 8bo469befs4; (P ARG § #H AR R FRRF A E—F RFRAZE)  (The First-Instance Civil Ruling of [a
Case of | an Application by Applicant ZHANG Xiaoxi for the Recognition of a Civil Judgment of a Foreign Court) (2015)30F Fova 8§ 5 % 25 L ¥F # & ((2015) Shen
Zhong Min Si 'Te Zi No. 2 Civil Ruling), rendered by the Intermediate People’s Court of Shenyang Municipality, Liaoning Province, on Apr. 8, 2015, http://wenshu.court.
gov.en/content/content?DocID=e5e14a41-022{-4717-bb35-57c4eea65cdd.

In the cross-border enforcement precedent referred to in Kelmar, the High Court of Singapore enforced a people’s court judgment on the ground of commeon law conflict
of law rules.

Giant Light Metal Technology (Kunshan) Co Ltd, supra note 6.

In the Nanjing IPC’s ruling, the Singaporean judgment is mentioned only after the summary of the applicant’s and respondent’s arguments. It appears under the section
where courts usually begin with approved findings which lead to the adjudication. Further evidence comes from a recently-released documentary, “The Power of Equity
and Justice”, co-produced by the SPC and China Central Television. In the episode “Can Court Judgments Have the Principle of Reciprocity?”, Kolnar’s presiding judges
were interviewed on its adjudication. One presiding judge, Justice JIANG Xin, said that she found the cross-border enforcement precedent from earlier case reports. See
SPC & CCTV, {a-FiE X9 A &) (The Power of Equily and Justice), CCTV (July 3-7, 2017), hitp:/ fjingji.cctv.com/special/justice/index.shtml.

b

In Kolmar, the cross-border enforcement precedent concerned a case of the Intermediate People’s Court of Suzhou Municipality, Jiangsu Province, the province in which
the Nanjing IPC sits.

1k AR Al SR E A, R AR A AT B R R FH D (Applicant LIU Li and Respondents TAO Li & TONG Wu, The Civil Judgment of a Case
of an Application for the Recognition and Enforcement of a Civil Judgment of a Foreign Court) (2015) FR &% P F il #hAn 3 # 000265 B ¥ 3% ((2015) E Wu Han Zhong
Min Shang Wai Chu Zi No. 00026 Civil Ruling), rendered by the Intermediate People’s Court of Wuhan Municipality, Hubei Province, on June 30, 2017, http://wenshu.
court.gov.cn/content/content?DoclD=498d 1508-6¢7a-461-9a54-a7b6012dafaa.

15 A B AA P2 8] (SLJONASLTD) i AGA vl & 9] B IR o 5 R R B F 8L B (The Civil Ruling of [a Case of ] an Application by S.1. Jonas Ltd.
for the Recognition and Enforcement of a (Judgment] of Israel’s Jerusalem Magistracy) (2017) B0 1¥#MA45 B #E ((2017) Min 01 Xie Wai Ren No. 4 Civil Ruling),
rendered by the Intermediate People’s Court of Fuzhou Municipality, Fujian Province, on June 6, 2017, http://wenshu.court.gov.cn/content/content? DoclD=3502{009-
bOeb-4a8a-a46e-a82d00064087.

16 Jiangsu Overseas Group Co. Ltd. v. Isaac Reitmann, 'Tel Aviv-Jaffa District Court, Civil File 48946-11-12.

17 The Israeli case was, however, reported on major media channels and commented on by academics and practitioners. See, e.g., 8 A ¥ £FT (Grandall Law Firm),

B AL g P B R F A R E R 0 AGA S PAT F P2 — | WLEF] (Grandall Viewpoint: Series on the Recognition and Enforcement of Civil and Commercial
Judgments of China in Foreign Courts: the State of Israel), July 26, 2016, http://chuansong.me/n/462882145993; Michelle Tzhori, £ 2428 & sLag Rk | A &3] %
Fe & S 4T P B $]3 (A Landmark Ruling: an Israeli Court for the First Time Enforced a People’s Court’s Judgment), VA & 5] H & #5407 F 4B (SHIBOLET & CO.
LAW FIRM), Dec. 9, 2015, http://www.shibolet.com/5671-2.

=

In explaining the typical significance of TC13, the SPC several times referred to the Singaporean judgment as a “commercial judgment”, while the Nanjing I[PC’s ruling
referred to it only as a “civil judgment”. TCL3, supra note 1, and Kolmar, supra note 4.

See, e.g., A R ] 4540k B 4L (People’s Court News Media Head Office), # L F Bk £ B 5 b A AGA AT £ B R F4) 3 (Wuhan Intermediate Court
Is the First to Recognize and Enforce a Commercial Judgment Rendered by an American Court), Sept. 12, 2017, http://www.court.gov.cn/zixun-xiangqing-59352.html.

T

2

=2

In September 2017, China signed The Hague Convention on Choice of Court Agreements, to which Singapore is also a contracting country, so treaty-based recognition
may become available for Singaporean judgments once the convention is ratified by the PRC National People’s Congress.

2

More than half of the estimated 71 countries participating in the BRI cannot use any treaty as the basis for the recognition and enforcement of commercial judgments
in China.

2 (R B A BUATE A TARGEIE A —  — 3 3 i 4 S RS- A R IR 895 T & L) (Several Opinions of the Supreme People’s Court Concerning Judicial Services and
Safeguards Provided by the People’s Courts for the “Belt and Road” Construction), issued on and effective as of June 16, 2015, http://www.chinacourt.org/law/detail/2015/06/
id/148302.shtml.
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Guiding Case No. 61: Clarifying the Sentencing Levels of the
“Crime of Using Nonpublic Information for Trading” and Its Significance*

Minghe Liu

Winner of the 2017 China Cases Insights"™ Writing Contest

THE TAKEAWAY

With the rapid development of Chinas economy,
financial crimes are increasingly serious, and
deficiencies in relevant legislation are becoming
more apparent. In the retrial judgment of MA Le, A
Case About Using Nonpublic Information for Trading
("MA Le”),' the Supreme People’s Court (the “SPC”)
used a flexible method of legal interpretation to
interpret the “crime of using nonpublic information
for trading” provided for in Article 180 Paragraph
4 of the Criminal Law of the Peoples Republic of
China? (the “Criminal Law”) as including situations
in which “circumstances are particularly serious”.
The selection of MA Le as Guiding Case No. 61
not only has guiding effect on the adjudication of
similar subsequent cases, but also will likely guide
courts to use similar methods for interpreting other
provisions where statutory sentences are cited.

THE RUNDOWN

From March 9, 2011, to May 30, 2013, MA Le used nonpublic
information that he acquired as an investment manager to
buy and sell shares of stock. [These illegal transactions]
had a cumulative trading amount of more than RMB 1.05
billion and [MA Le] illegally derived benefits of RMB
19,120,246.98.> On July 17, 2013, MA Le surrendered.

In the first-instance judgment, the Intermediate People’s
Court of Shenzhen Municipality opined that MA Le’s acts
constituted the “crime of using nonpublic information for
trading” provided for in Article 180 Paragraph 4 of the
Criminal Law. However, Paragraph 4 does not explicitly
mention the phrase “circumstances are particularly serious”.
Therefore, [the court] could only determine that MA Les acts
[constituted a situation where] “circumstances are serious”
and sentenced MA Le to a limited-term imprisonment of
three years with a five-year suspension of sentence.

The people’s procuratorate of the same level lodged a protest,
arguing that MA Les acts should be determined, with
reference to Article 180 Paragraph 1 of the Criminal Law, to
be a commission of a crime under circumstances that were

Legal Assistant, Beijing Shangquan Law Office

particularly serious (see Sidebar 1). In the second-instance
ruling, the High People’s Court of Guangdong Province,
based on the same reasons as those used in the first-instance
judgment, upheld the original judgment.*

After the second-instance ruling’s coming into legal
effect, the Supreme People’s Procuratorate (the “SPP”)
lodged a protest with the SPC. The SPP’s main reasons
were: (1) Article 180 Paragraph 4 of the Criminal Law
[shows] a situation where statutory sentences are cited
and [the citation] should [be considered as] a citation to
all of the provisions regarding punishment [stated] in
Paragraph 1; (2) the degrees of illegality and liability for

Sidebar 1:
Article 180 of the Criminal Law

Paragraph 1

Where before the information involving the issuance of securities
or the trading of securities or futures, or other information that has
major effects on the trading prices of securities or futures, is made
public, a person who has inside information regarding the trading
of the securities or futures or a person who illegally obtains inside
information regarding the trading of the securities or futures buys
or sells the securities, engages in futures trading related to the inside
information, divulges the information, or explicitly or implicitly
suggests that others engage in the above-mentioned trading activities,
and the circumstances are serious, [the person] shall be sentenced
to a limited-term imprisonment or detention of no more than five
years and in addition or as sole [punishment] shall be fined one to
five times [his] unlawful gains. If[, however] the circumstances are
particularly serious, [the person] shall be sentenced to a limited-
term imprisonment of five to ten years and in addition or as sole
[punishment] shall be fined one to five times [his] unlawful gains.

(emphasis added)
Paragraph 4

Where an employee of a stock exchange, futures exchange,
securities company, futures brokerage company, fund management
company, commercial bank, insurance company, or other financial
institution, or a staff member of a related regulatory department
or industry association, uses nonpublic information which is not
inside information but which is obtained through conveniences of
[his] office to engage, in violation of provisions, in securities or
futures trading activities related to the information, or to explicitly
or implicitly suggest that others engage in related trading activities,
and the circumstances are serious, [the employee or the staff
member] shall be punished in accordance with the provisions of
Paragraph 1. (emphasis added)

China Guiding Cases Project
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the “crime of using nonpublic information for trading”
and for the “crime of insider trading or divulging
inside information” are more-or-less equivalent and
thus [their] statutory sentences should be more-or-less
equivalent; (3) MA Le’s acts should be determined to be
a commission of a crime where the “circumstances were
particularly serious”, and the suspension of his sentence
was manifestly improper.

On November 23, 2015, the SPC rendered the retrial
judgment, in which it basically accepted the SPP’s protest
opinions and opined that in the first-instance judgment and
thesecond-instanceruling, the convictionwasaccurate butthe

Sidebar 2:

Article 285 Paragraph 3 of the Criminal Law

Where [a person| provides a program or tool specifically used for
the invasion or illegal control of a computer information system or
provides a program or tool to another person while knowing that he
carries out an unlawtul, criminal act of invading or illegally controlling
a computer information system, and the circumstances are serious,
[the person] shall be punished in accordance with the provisions of the
preceding paragraph. (emphasis added)

Interpretation of the Supreme People’s Court and the Supreme People’s
Procuratorate on Several Issues Concerning the Application of Laws
in Handling Criminal Cases of Endangering the Security of Computer
Information Systems

Article 3

Where [a person] provides a program or tool for the invasion or illegal
control of a computer information system in one of the following
situations, it should be determined that the “circumstances are serious”
as provided for in Article 285 Paragraph 3 of the Criminal Law:

ML...1;
@[...1s
@3)[---]:
@[]
G-I

(6) Other situations where the circumstances are serious.

Where [a person] carries out an act provided for in the preceding
paragraph in one of the following situations, it should be
determined that [the person] has provided a program or tool for
the invasion or illegal control of a computer information system
[in a situation] where the “circumstances are particularly serious™
M[--]

(2) Other situations where the circumstances are particularly serious.
(emphasis added)
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Minghe Liu is a winner of the China Guiding Cases Project’s 2017 China Cases [nsights™ Writing Contest and an
assistant to Mr. ZHANG Qingsong, a senior lawyer of Beijing Shangquan Law Office and deputy secretary general of
the Criminal Professional Committee of the All China Lawyers Association. Mr. Liu specializes in criminal defense
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of Jiangsu Province and an abuse of authority case involving the head of the management committee of a state-level
development zone in northern China. He received from Peking University Law School a bachelor’s degree in law and
the award “Outstanding Graduate of Peking University”
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sentencing was improper and that MA Le’s acts [constituted
a situation where| circumstances were particularly serious.
[The SPC] revoked the suspension of sentence [stated in]
the original judgment and ruling® On June 30, 2016, the
Adjudication Committee of the SPC discussed and agreed to
select the case as Guiding Case No. 61.°

THE BREAKDOWN

There was little dispute about the determination of facts in
MA Le. The focal point of the dispute was in interpretation
of legal provisions: does [the expression] “circumstances
are serious” in Article 180 Paragraph 4 of the Criminal
Law (1) only serve as a conviction provision, thus citing
the two sentencing levels in [Article 180] Paragraph 1,
[namely,] “circumstances are serious” and “circumstances
are particularly serious”, or (2) also serve as a sentencing
provision, thus only citing the sentencing level
“circumstances are serious” in [Article 180] Paragraph 17

The Reasoning of the SPC in the MA Le Case

MA Le is the first economic crime case against which the
SPP has lodged a protest, and this reflects the importance of
this case. In this case, the SPP claimed that legislation should
strive to reduce repetition in legal rules. The purpose of citing
provisions is to make [legal] expressions more concise, and
therefore not all the sentencing levels need to be repeated.
The SPP elaborated on this by using Article 285 Paragraph
3 of the Criminal Law as an example. Similar to Article
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180 Paragraph 4, Article 285 Paragraph 3 merely uses [the
expression] “where [...] the circumstances are serious, [the
person] shall be punished in accordance with the preceding
paragraph” to cite to the sentencing provision in the preceding
paragraph. Through a judicial interpretation, the SPC and
the SPP have clearly pointed out that Article 285 Paragraph
3 contains two sentencing levels, namely, “circumstances are
serious” and “circumstances are particularly serious” (see
Sidebar 2).” By analogy, the SPP opined that [the phrase]
“circumstances are serious” in Article 180 Paragraph 4 should
be regarded as a conviction provision.

—

“[...] the judgment was influenced by certain policy
orientations and reflected the attitude of the harsh
crackdown which targeted the “rat trading” that
has been occurring frequently in China’s fund
industry [...]”

The SPC not only adopted this viewpoint, but also pointed
out that in the articles of the Criminal Law where [the
expression]| “circumstances are serious” also serves as a
sentencing provision, the expression, without exception,
is followed by a specific statutory sentence. [This
observation] supports [the viewpoint] that [the expression]
“circumstances are serious” in Article 180 Paragraph 4
(which is not followed by a specific statutory sentence)
should only be considered as a conviction provision. On
this basis, the retrial judgment, referring to the sentencing
standards of the “crime of insider trading” (see Sidebar
3),* confirmed that MA Les acts of using nonpublic
information for trading involved circumstances that were
particularly serious and a statutory sentence of a limited-
term imprisonment of five to ten years was applicable.

Reservations About the Retrial Judgment of the MA Le Case

While the reasons of the SPC in MA Le are, to a certain
extent, consistent with legal reasoning, the author believes
that this interpretation method has some problems.

First, the two [identical] phrases, “circumstances are
serious’, in Article 180 Paragraphs | and 4 of the Criminal
Law are given different meanings—[the phrase] in
Paragraph 1 is a sentencing provision, pointing to one
sentencing level, while [the phrase] in Paragraph 4 is a
conviction provision, pointing to two sentencing levels.”
Will this “identical expressions, different meanings”
interpretation method “inspire” other cases to use a similar
interpretation method to construe other expressions, thus
bringing greater uncertainty to the Criminal Law?

Second, the interpretation method that the SPC used in
MA Le makes the expression “where [...] the circumstances

are serious” in Article 180 Paragraph 4 of the Criminal
Law appear to be slightly redundant. It is worth noting
that other conviction provisions in the Criminal Law that
cite to [sentencing provisions] do not need to use such
an expression explicitly. For instance, Article 265 of the
Criminal Law, when citing Article 264, does not explicitly
use expressions such as “a relatively large amount” (see
Sidebar 4). Doesn't the expression “where [...] the
circumstances are serious® in Article 180 Paragraph
4 indicate that it has a special function—it serves as a
sentencing provision?

Third, from a macro perspective, [the court rendering]
the retrial judgment of this case, where there was a
dispute about legal interpretation, did not choose an
interpretation method which would have benefited the
defendant. [This choice] did not satisfy the requirement,
advocated by some scholars, of interpreting laws “in
favor of the defendant when in doubt”'* Therefore, there
is room for more discussion from [the perspective of]
academic theory.

The retrial judgment of MA Le has another limitation. The
judgment determined an important point: the degrees of
illegality and liability for the “crime of using nonpublic
information for trading” and for the “crime of insider
trading or divulging inside information” are more-or-less
equivalent and thus [their] statutory sentences should
be more-or-less equivalent. However, with regard to the
determination of relevant information, which is the key
constitutive element of the crimes here, the standards used

Sidebar 3:

Interpretation of the Supreme People’s Court and the Supreme
People’s Procuratorate on Several Issues Concerning the Specific
Application of Laws in Handling Criminal Cases of Insider
Trading or Divulging Inside Information

Article 7

Where, during a period in which inside information is sensitive,
[a person] engages in securities or futures trading related to
the inside information, explicitly or implicitly suggests that
others engage in [such trading], or divulges inside information
causing others to engage in [such trading] in one of the following
situations, it should be determined that the ‘circumstances are
particularly serious” as provided for in Article 180 Paragraph 1 of
the Criminal Law:

(1)The turnover of the securities trading is RMB 2.5 million or
more;

(2) The amount of margin used for the futures trading is RMB 1.5
million or more;

(3)The amount of benefits derived or losses avoided is RMB
750,000 or more;

(4) There are other particularly serious circumstances.

(emphasis added)

China Guiding Cases Project
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for the “crime of insider trading” and the “crime of divulging
inside information” are stricter than those for the “crime
of using nonpublic information for trading”. In particular,
“nonpublic information” is defined as information other
than “inside information”."

“[...] the guiding effect of Guiding Case No. 61
suggests that the interpretation method of the SPP
and the SPC will likely be considered as the preferred
method [used to address] similar issues.”

To put it simply, inside information and nonpublic
information are different in nature, and insider trading and
use of nonpublic information for trading are also different in
nature. Insideinformationisoften directlyrelated to company
operations and closely linked to the price of securities and
futures. More importantly, there is a significant difference
between the subject entities of insider trading and those of
using nonpublic information for trading: the subject entities
of the former are primarily directors, supervisors, and senior
management personnel of companies, while the subject
entities of the latter are primarily employees of security
funds. Shareholders of a company have a higher degree
of trust in directors, supervisors, and senior management
personnel than in employees of security funds. Therefore,
insider trading is a serious crime involving breach of trust.
The subjective malice of using nonpublic information for
trading should, in criminal law, be considered weaker than
that of insider trading.

Sidebar 4:
Article 264 of the Criminal Law

Where [a person] steals a relatively large amount of public or private
property or steals multiple times, enters a house and steals, steals while
carrying a weapon, or pickpockets, [the person] shall be sentenced to
a limited-term imprisonment, detention, or control of no more than
three years and in addition or as sole [punishment] shall be fined.

If], however,] the amount is huge or there are other serious circumstances,
[the person] shall be sentenced to a limited-term imprisonment of
three to ten years and shall be fined;

If[, however,] the amount is particularly huge or there are other
particularly serious circumstances, [the person] shall be sentenced to
a limited-term imprisonment of ten years to life imprisonment and

shall be fined or have his property confiscated.

Article 265 of the Criminal Law

Where [a person], for the purpose of making profit, stealthily
connects to another person’s communication line, duplicates another
person’s telecommunication code number, or uses telecommunication
equipment or a facility that he knows has been stealthily connected [to
another person’s communication line] or duplicated, [the person] shall
be convicted and punished in accordance with the provisions of Article
264 of this Law.

(emphasis added)

Precise, Insightful, Indispensable

Therefore, the author believes that although the “crime of
using nonpublic information for trading” applies the same
two levels of statutory sentences as the “crime of insider
trading”, the specific thresholds of the sentencing standards
used for the former should be slightly higher. Specifically,
according to the Interpretation of the Supreme Peoples Court
and the Supreme Peoples Procuratorate on Several Issues
Concerning the Specific Application of Laws in Handling
Criminal Cases of Insider Trading or Divulging Inside
Information, [in order to] determine that the “circumstances
are serious” and the “circumstances are particularly serious”,
the turnover of the securities trading needs to be at least RMB
500,000 and RMB 2.5 million, respectively; the amount of
margin used for the futures trading needs to be at least RMB
300,000 and RMB 1.5 million, respectively; the amount of
benefits derived or losses avoided needs to be at least RMB
150,00 and RMB 750,000, respectively. In comparison, the
respective statutory sentences [above| cannot be directly
applied if circumstances in the “crime of using nonpublic
information for trading” only meet the above standards.
Instead, they need to meet standards significantly higher
than those of the “crime of insider trading” and then the two
respective levels of statutory sentences can be applied.

The retrial judgment of MA Le, however, did not provide
further analysis on the differences discussed above. Instead,
it emphasized the harm of using nonpublic information
for trading. Evidently, the judgment was influenced by
certain policy orientations and reflected the attitude of the
harsh crackdown which targeted the “rat trading” that had
been occurring frequently in Chinas fund industry—in
particular, [after] the “Fall of Thousands of Shares” in 2015."

In fact, the judgment has significantly increased the sentences
for the “crime of using nonpublic information for trading”
For example, before the retrial [of MA Le], the amounts of
money involved in The Jingan District Peoples Procuratorate
of Shanghai Municipality v. XU Chunmao, A Case About Using
Nonpublic Information for Trading” in October 2011 and
The Case About ZHANG Dunyongs Crime of Using Nonpublic
Information for Trading'* in February 2015 were over RMB
90 million and over RMB 150 million, respectively, but both
defendants were only sentenced to suspended sentences
because they surrendered themselves. After the retrial
judgment of MA Le, however, LI Jianchao, A Case About
Using Nonpublic Information for Trading in April 2016 was
determined [to involve] “circumstances [that] are particularly
serious”.” Despite the fact that LI Jianchao also surrendered
himself, he was sentenced to a limited-term imprisonment of
three years without a suspension of sentence.

Guiding Case No. 61 and Its Impact

Despite the above-mentioned issues, MA Le became Guiding
Case No. 61. The most direct significance is that where a
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subsequent cases is, “in terms of the basic facts and application
of law”, similar to Guiding Case No. 61, the deciding court
“should refer to” the “Main Points of the Adjudication” of the
Guiding Case to “render its ruling or judgment”'® The “Main
Points of the Adjudication” section of Guiding Case No. 61 is:

The citation of statutory sentences for the crime of
using nonpublic information for trading provided
for in Article 180 Paragraph 4 of the Criminal Law
should be [considered as] the citation of all statutory
sentences for the crime of insider trading or divulging
inside information [provided for] in Paragraph 1. This
means that the crime of using nonpublic information
for trading should have two types of situations—where
“circumstances are serious” and where “circumstances
are particularly serious”™ —and two [corresponding]
sentencing levels.

According to China Judgments Online, a website maintained
by the SPC, these Main Points of the Adjudication have
already been applied in two subsequent cases. In both The
Second-Instance Criminal Judgment of a Case of LI Taos
Use of Nonpublic Information for Trading' and An Appeal
Case About LUO Zeping et als Crime of Using Nonpublic
Information for Trading,'® the collegial panels referred to
Guiding Case No. 61 as part of their reasons for adjudication
to support [the finding] that the “crime of using nonpublic
information for trading” was committed in a situation
where “circumstances are particularly serious” and the
corresponding sentencing level [was applied].

It is worth noting that the guiding effect of Guiding Case
No. 61 suggests that the interpretation method of the SPP
and the SPC will likely be considered as the preferred
method [used to address] similar issues. In the current
[version of] the Criminal Law, however, apart from Article
180, only a few provisions use expressions like “where the
circumstances/consequences are serious, the [case] shall be
handled in accordance with the preceding paragraph” to
cite to [sentencing| provisions that explicitly state multiple
sentencing levels for different situations, including “where
the circumstances/consequences are serious” and “where the
circumstances/consequences are particularly serious”. [Two
examples are:] Article 285 Paragraph 3 (citing the statutory

* 'The citation of this China Cases /nsight™ is: Minghe Liu, Guiding Case No. 61: Clarifying the Sentencing Levels of the “Crime of Using Nonpublic
Information for Trading” and Its Significance, 1 CHINA Law CoNNECT 37 (June 2018), also available af STANFORD Law ScHooL CHINA GUIDING &
Cases ProjecT, China Cases [nsights™, June 2018, https://cge.law.stanford.edu/commentaries/clc-1-201806-insights-4-minghe-liu.

sentences provided for in Paragraph 2 of that article) and
Article 286 Paragraphs 2 and 3 (citing the statutory sentences
provided for in Paragraph 1 of that article).

In other words, only the aforementioned articles may give
rise to disputes over “whether one or all of the sentencing
levels provided for in the preceding paragraph are cited”.
Among these articles, Article 285 has already been given an
unambiguous interpretation.'” Therefore, the interpretation
method confirmed in Guiding Case No. 61 will have almost
no direct impact on the interpretation of other provisions
in the current [version of the] Criminal Law. Of course, if
future amendments to the Criminal Law add provisions that
use this type of citing method, the interpretation method
established by Guiding Case No. 61 will likely be referenced.

THE CONCLUSION

The significance of the SPC’s retrial judgment in MA Le
is that it not only has clarified that the “crime of using
nonpublic information for trading” has two sentencing
levels, [namely,] “circumstances are serious” and
“circumstances are particularly serious”, but also has
changed prior judicial practices of handling the crime
leniently. Considering that the subjective malice of using
nonpublic information for trading is weaker than that
of insider trading, the author believes that the specific
thresholds of sentencing standards for the former crime
should be slightly higher than those for the latter.

Although the method of legal interpretation applied in
the retrial judgment has certain flaws, the [fact that]
MA Le became Guiding Case No. 61 suggests that this
interpretation method will likely be an important method
forinterpreting current and future rules in the Criminal Law
where statutory sentences are cited [by other provisions in
the legislation]. This demonstrates the ability of the SPC
to guide criminal adjudication through Guiding Cases and
reflects the feature of having more flexibility in releasing
Guiding Cases than releasing judicial interpretations.
With rapid economic and social development in China, the
flexibility of Guiding Cases allows judicial organs to agilely
adjudicate cases of economic crimes so as to facilitate
changes in economic policy. ®

The original, Chinese version of this China Cases Insigh™ was edited by Sean Webb, YING Yun, and Dr. Mei Gechlik. The English version was g ;

prepared by Sean Webb, YING Yun, and the author, and was finalized by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. The information and 23
are the responsibility of the author and do not necessarily reflect the work or views of the China Guiding =

views set out in this China Cases Insight™

Cases Project.

VR TMEADL RA AL AL ERFMERLP) (The Retrial Criminal Judgment of a Case About Defendant MA Lé's Use of Nonpublic Information for
Trading) (2015)# F. 5 % 15 M) ¥ #12& ((2015) Xing Kang Zi No. 1 Criminal Judgment), rendered by the Supreme People’s Court on Nov. 23, 2015, full text available
on the Stanford Law School China Guiding Cases Project’s website, at hitps://cge law.stanford.edu/judgments/spc-2015-xing-kang-zi- 1 -criminal-judgment.

2 (AR EFE B ) (Criminal Law of the Peoplé’s Republic of China), passed on July 1, 1979, issued on July 6, 1979, effective as of Jan. 1, 1980, revised on Mar.
14, 1997, effective as of Oct. 1, 1997, amended ten times, most recently on Nov. 4, 2017, effective as of Nov. 4, 2017, http://www.pkulaw.cn/fulltext_form.aspx?Db=c

hl&Gid=703dba7964330b85bdfh.
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The current form of Article 180 came into effect in February 2009, when the Criminal Law of the People’s Republic of China was amended for the seventh time. See
(A RAEFE A EEEE () ) (Amendment (VIL) to the Criminal Law of the People’s Republic of China), passed on, issued on, and effective as of Feb. 28,
2009, http://www.gov.cn/flfg/2009-02/28/content_1246438.htm.

* The amount was determined to be RMB 18,833,374.74 in the first-instance judgment. However, this calculation was found to be erroneous and the amount was
corrected to RMB 19,120,246.98 in the retrial judgment. See (I XA A AAFRELHRE—FHFHAEE) (The First-Instance Criminal Judgment of MA Xs
Crime of Using Nonpublic Information for Trading) (2014) 3 37 =40 F £275 #| F 5] & ((2014) Shen Zhong Fa Xing Er Chu Zi No. 27 Criminal Judgment),
rendered by the Intermediate People’s Court of Shenzhen Municipality, Guangdong Province, on Mar. 24, 2014, full text available on the Stanford Law School China
Guiding Cases Project’s website, at hitps://cgc.law.stanford.edu/judgments/guangdong-2014-shen-zhong-fa-xing-er-chu-zi-27-criminal-judgment.

(LR RAAMTAE L LS = FAFREL) (The Second-Instance Criminal Ruling of MA Le’s Use of Nonpublic Information for Trading) (2014) % & 9| — 25
F1375 M FH8E((2014) Yue Gao Fa Xing Er Zhong Zi No. 137 Criminal Ruling), rendered by the High People’s Court of Guangdong Province on Oct. 20, 2014,
full text available on the Stanford Law School China Guiding Cases Project’s website, at https://cge.law.stanford .edu/judgments/guangdong-2014-yue-gao-fa-xing-
er-zhong-zi-137-criminal-ruling.

5 See (REBMEALFAHAALFREERHEBRFAFFAE) (The Retrial Criminal Judgment of a Case About Defendant MA Le’s Use of Nonpublic Information
for Trading) (2015) B4R 5 15 F ¥ #) 2 ((2015) Xing Kang Zi No. 1 Criminal Judgment), supra note 1.

S (I mA R AT &L HED (MA Le, A Case About Using Nonpublic Information for Trading), STANFORD Law ScHOOL CHINA GUIDING CaSES PROJECT, English
Guiding Case (FGC61), May 8, 2018 Edition, https://cgc.law.stanford.edu/guiding-cases/guiding-case-61.

TE{RBARER, RHARBERATHARATHIENGE L AL L0M TR MNEES T REAMEE)  (Interpretation of the Supreme Peoples Court
and the Supreme Peoples Procuratorate on Several Issues Concerning the Application of Laws in Handling Criminal Cases of Endangering the Securily of Computer
Information Systems), passed by the Adjudication Committee of the Supreme People’s Court on June 20, 2011, and by the Procuratorial Committee of the Supreme
People’s Procuratorate on July 11, 2011, issued on Aug. 1, 2011, effective as of Sept. 1, 2011, http://sxlyty.chinacourt.org/public/detail. php?id=247.

(RBARKEE, RBHABRRERATHAEARIS, BENRE LM FREELAENEES TEMME) (Interpretation of the Supreme Peoples Court
and the Supreme People’s Procuratorate on Several Issues Concerning the Specific Application of Laws in Handling Criminal Cases of Insider Trading or Divulging
Inside Information), passed by the Adjudication Committee of the Supreme People’s Court on Oct. 31, 2011, and by the Procuratorial Committee of the Supreme
People’s Procuratorate on Feb. 27, 2012, issued on Mar. 29, 2012, effective as of June 1, 2012, http://www.csre.gov.cn/pub/newsite/flb/flfp/sfis_8249/201312/
t20131205_239352.html.

® 'This was also the defense of the lawyer and the main opinion in the argument of the defense’s expert in the retrial of MA Le.

0 See, e.g., T F (XING Xinyu), 7 #1445 49 Z4% (Adopting a Position That Benefits the Defendant), (&%) (Law SciENCE), Issue 2 (2012); FR 38 £ (ZHANG
Jianjun), I %% § Y THEA A FHE A G (Only When Legislative Intent Is Unclear Can It Be Interpreted to the Benefit of the Defendant), (¥ 8 48)
(PROCURATORATE DAILY), May 7, 2014, p. 3.

W fe AR AE R KD (Criminal Law of the People’s Republic of China), supra note 2, Article 180 Paragraph 4. For more discussion of this topic, see B 3% B
(CHEN Xingliang), M EED (Standardizing Criminal Law) (Remin University of China Press, 2nd ed., 2013), pp. 633-634.

2 See 2015 4, HAVFT R 69 F MIkAF (The Fall of Thousands of Shares that We Experienced in 2015), (IEZ84RF) (Securities Times Online), Aug. 24, 2015,
http://kuaixun.sten.com/2015/0824/ 12424778 shtml. Editors’ note: at that time, the market price of over two thousand companies’ shares fell by 10% in a single day.

B EHT R EARGRRIFFARANAAIEEZ B %) (The Jingan District People’s Procuratorate of Shanghai Municipality v. XU Chunmao, A Case About
Using Nonpublic Information for Trading), rendered by the Jing'an District People’s Court of Shanghai Municipality on Oct. 14,2011, {3 ARERAR) (Gazelte
of the Supreme Peoplé’s Court), Tssue No. 10 (2012) (Overall Issue No. 192); 135, #8310 (SUN Wei & WEI Kai), & EA A RS FE L HE A M ALF
12 B 3 45 8 il (XU Chunmao, A Case About Using Nonpublic Information for Trading—Judicial Determination of the Crime of Using Nonpublic Information
for Trading), A8 « ) (PEOPLE'S JUDICATURE — CASES), Issue No. 4 (2013).

WERRH B AR ARATEEL D R F A FFHRE)  (The First-Instance Criminal Judgment of a Case About ZHANG Dunyong’s Crime of Using Nonpublic
Information for Trading) (2015) i — ¥ 47 5 % 265 3 F3 ((2015) Hu Yi Zhong Xing Chu Zi No. 26 Criminal Judgment), rendered by the No. 1 Intermediate
Peoples Court of Shanghai Municipality on Feb. 28, 2015, hitp://wenshu.court.gov.cn/content/content? DocID=bdae8ee3-¢189-49b3-bdba-7971582287a2.

15 (A AN RN TAE & HED (LI Jianchao, A Case Aboul Using Nonpublic Information for Trading) (2016) 47| #1465 7 ¥ #) & ((2016) Lu Xing Zhong No.
146 Criminal Judgment), rendered by the High People’s Court of Guangdong Province on Apr. 15, 2016, wenshu.court.gov.cn/content/content? Doclld=cc295bad-
19b7-4996-9163-292¢363ala77.

6 (RBARER LT ROIEF A EY Fihm) (Detailed Implementing Rules on the “Provisions of the Supreme People’s Court Concerning Work
on Case Guidance”), Article 9, passed by the Adjudication Committee of the Supreme People’s Court on Apr. 27, 2015, issued on and effective as of May 13,
2015, STANTORD Law ScHooL CHINA GUIDING CasEs ProjecT, English Guiding Cases Rules, June 12, 2015 Edition, https://cgelawstanford.edu/guiding-cases-
rules/20150513-english.

VFEARAARSTRERLEFMFFEE) (The Second-Instance Criminal Judgment of a Case of LI Tao’s Use of Nonpublic Information for Trading)
(2017) % A #1535 A % F 3 ((2017) Jing Xing Zhong No. 153 Criminal Judgment), rendered by the High People’s Court of Beijing Municipality on Sept. 28,
2017, http://wenshu.court.gov.cn/content/content?DoclD=a7b6152-c7b4-4aa5-beef-a8130010c609.

BAFFEFFARALTELEED R LEIF—F) (An Appeal Case About LUO Zeping et al’s Crime of Using Nonpublic Information for Trading) (2016) & | 2605
#] 4 #1 3 ((2016) Jing Xing Zhong No. 60 Criminal Judgment), rendered by the High People’s Court of Beijing Municipality on Aug. 26, 2016, http://wenshu.court.
gov.en/content/content? DocID=28{52d7b-5d9¢-443a-94 14-c8d592a044fc.

P {RSARER, RAARBERLTHIEEE T ENGEL R KSR FEY B R EEETEMOMAE)  (Interpretation of the Supreme People’s Courl
and the Supreme People’s Procuratorate on Several Issues Concerning the Application of Laws in Handling Criminal Cases of Endangering the Security of Computer
Information Systems), supra note 7.
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The CGCP is excited to announce its 2018 China Cases Insights™ Writing Contest!

Students and professionals, including judges, lawyers, academics, and other experts, both inside and outside China, are
invited to submit concise, original pieces analyzing the most important recent cases related to China and discussing
their significance to Chinese and international legal and business communities.

Authors of quality submissions will have the opportunity to receive feedback from the CGCP’s experienced
editorial team and have their pieces published as China Cases Insights"™ in China Law Connect (https://cgc.law.
stanford.edu/china-law-connect).

The author(s) of the best submission(s) may also have the opportunity to participate in a large-scale conference in
China in the fall of 2019, alongside foreign and Chinese judges and other leading experts, and/or in other CGCP
events, funding permitting.

Contest participants are welcome to submit individually or partner with another eligible person to co-author a piece.
Submissions should be emailed to contactcgcp@law.stanford.edu by October 15, 2018.

For details about the contest, please visit https://cgc.lawstanford.edu/event/china-cases-insights-writing-contest-2018.
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Through Siemens v. Golden Landmark, China Reforms Arbitration for
Free Trade Zones in Order to Prepare for “Belt & Road™*

Tereza Gao and Edison Li

Winners of the 2017 China Cases Insights™ Writing Contest
Registered Foreign Lawyers, DLA Piper (Hong Kong)

THE TAKEAWAY

In Belt & Road (“B&R”) Typical Case 12 (“TC127),
Siemens v. Golden Landmark,! the Supreme Peoplés
Court’s (the “SPC”) explanation of the significance of
the case to China’s Belt and Road Initiative (the “BRI”)
is unclear. A review of the SPC’s pre- and post-TC12
actionsreveals that the liberal interpretation of the term
“foreign-related civil relationship” in the case (resulting
in an unprecedented enforcement of a foreign award
involving legal persons of China located in a free trade
zone (an “FTZ”)) is part of a bigger plan to develop a
sound B&R dispute resolution mechanism. Given the
importance of FI'Zs to the BRI, reforms in these zones
are probably bellwethers for how the mechanism will
evolve, and practitioners interested in B&R projects
should follow these reforms closely.

THE RUNDOWN

Belt & Road (“B&R”) Typical Case 12 (“TC12"), Siemens
International Trading (Shanghai) Co., Ltd. and Shanghai
Golden Landmark Company Limited, A Case of an
Application for the Recognition and Enforcement of a
Foreign Arbitral Award (“Siemens v. Golden Landmark™),
is a brief summary of the civil ruling rendered by the No.
1 Intermediate People’s Court of Shanghai Municipality
(the “Shanghai IPC”) on November 27, 2015.2 The dispute
involved in the case arose out of a contract for the supply of
goods between Siemens International Trading (Shanghai)
Co., Ltd. (“Siemens”) and Shanghai Golden Landmark
Company Limited (“Golden Landmark”), two wholly
foreign-owned enterprises (“WFOEs”) registered in the
China (Shanghai) Pilot Free Trade Zone (an “FTZ”). The
contract was governed by PRC law and stipulated that the
parties had to submit any disputes to arbitration before the
Singapore International Arbitration Centre (“STAC”).

On September 21, 2007, Golden Landmark initiated
arbitration proceedings at SIAC, requesting that an award
be made to rescind the contract and to stop its obligations
to pay for the goods. After an unsuccessful challenge to
the arbitral tribunal’s jurisdiction, Siemens brought a

Precise, Insightful, Indispensable

ihs

counterclaim, demanding payment for all of the goods,
for interest, and for compensation for other losses. In
2011, SIAC rendered an arbitral award rejecting Golden
Landmark’s arbitration claim and supporting Siemens’s
arbitration counterclaim.

When Golden Landmark failed to fully perform its
obligations under the award, Siemens sought recognition
and enforcement of the award before the Shanghai IPC.
Golden Landmark raised an objection, alleging that
the parties’ agreement to submit disputes to a foreign
arbitration institution for arbitration was invalid because
the contractual relationship at issue lacked foreign-related
elements. Golden Landmark relied on the fact that both
parties were legal persons of China and the place for the
performance of the contract was within China.

After reporting the case level by level within China’s
court system to reach the Supreme People’s Court (the
“SPC”) and receiving the highest court’s guidance via a
formal reply issued in October 2015 (the “Reply”),® the
Shanghai IPC followed the SPC’s reasoning (see below)
and rendered a groundbreaking ruling in November
2015 to recognize and enforce the arbitral award. The
ruling was further summarized and re-issued as TCI2
by the SPC in May 2017 to provide courts in mainland
China (“people’s courts™) with guidance on how to handle
similar subsequent cases.

THE BREAKDOWN

The SPC took a new position in Siemens v. Golden Landmark.
How is it different from the SPC’s prior position? More
importantly, what drove the SPC to change its position?

SPC’s Restrictive Approach before Siemens v. Golden
Landmark

Before Siemens v. Golden Landmark, the SPC adopted
a restrictive approach to handling issues regarding
“foreign” arbitration of disputes between two legal
persons of China. The restrictive approach is best
explained by the SPC’s reply, issued in August 2012, to
the request for instructions made by the High People’s
Court of Jiangsu Province:*
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judicial review of executive actions.

ship construction, and cargo claims.

[...] the parties prepared, in the Trade Agreement, an
arbitration clause stipulating that related disputes
could be submitted to the International Chamber of
Commerce in Beijing for arbitration. The two parties
who entered into the Trade Agreement are legal persons
of China, the subject-matter was in China, and the
agreement was entered into and was to be performed in
China. There are no elements constituting a foreign-
related civil relationship. The agreement is not a type
of foreign-related contract.

As the jurisdiction of arbitration is a power conferred
by law and our countrys law does not provide that
parties may submit their disputes without foreign-
related elements to overseas arbitration institutions
or ad hoc arbitration outside the territory of China,
there was no legal basis for the parties in this case to
agree to submit related disputes to the International
Chamber of Commerce for arbitration. [We] agree
with your court’s review opinion determining that the
arbitration agreement is invalid. (emphasis added)

In December 2012, four months after the issuance of the
above-mentioned reply, the SPC passed the Interpretation
(I) of the Supreme Peoples Court on Several Issues
Concerning the Application of the “Law of the People’s
Republic of China on the Laws Applicable to Foreign-Related
Civil Relationships” (the “Interpretation (I)”), in which four
circumstances under which a contractual relationship
can be determined to be a foreign-civil relationship were
provided for. This list of four circumstances ends with
the phrase “other circumstances under which [the civil
relationship] may be determined to be a foreign-related
civil relationship” (the “other circumstances’ criterion of
the Interpretation (I)”)° (see Sidebar). Since then, people’s
courts have followed these five criteria to determine the
nature of a civil relationship. In cases where a foreign
arbitral award was issued to resolve a dispute arising from
a civil relationship that lacked “foreign-related” elements,
people’s courts generally refuse to recognize and enforce
the award on the basis of two provisions of the Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards (the “New York Convention”):® (i) that there is no

Tereza Gao and Edison Li are winners of the China Guiding Cases Project’s 2017 China Cases Insights™ Writing Contest.
Ms. Gao is a Registered Foreign Lawyer (New York) at DLA Piper’s Hong Kong office. Prior to relocating to Hong
Kong, she worked at the firm’s San Francisco office. She focuses on complex business litigation and international
arbitration, and has experience in handling IPR disputes, environmental litigation, employment matters, and

Mr. Li is a Registered Foreign Lawyer (PRC) at DLA Piper’s Hong Kong office. His main area of practice is in
commercial litigation and arbitration, with particular focus on shipping and international trade. He has experience
in handling disputes covering areas such as sale of goods/trade, commodities, charter-parties, ship sale and purchase,
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valid arbitration agreement between the parties (Article
V(1)(a)) or (ii) that “the recognition or enforcement of the
award would be contrary to the public policy” of China
(Article V(2)(b)).

SPC’s Liberal Interpretation of “Foreign-Related Civil
Relationship”

In Siemens v. Golden Landmark, the SPC changed
its position to one that led to an unprecedented
enforcement of an arbitral award concerning a dispute
that would otherwise have been considered “domestic”
Although Siemens and Golden Landmark were legal
persons of China, the subject-matter was in China,
and the agreement was entered into and expected to be
performed in China, the SPC, as explained in the Reply,
relied on the “other circumstances” criterion of the
Interpretation (I) to determine that there was a foreign-
related civil relationship. In the Reply, the SPC pointed
out, infer alia, some circumstances that distinguished
this case from typical “domestic” cases: the case took
place in an FTZ, the two companies were WFOEs and
had participated in the entire arbitration proceeding,
and Golden Landmark had partially performed its
obligations under the arbitral award.

The Reply, however, is brief. TCI2 is a better source for
understanding the SPC’s reasoning because it was prepared

China Guiding Cases Project
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by the SPC to summarize the ruling rendered by the Shanghai
IPC,which was obligated to follow the SPC’s instructions. As
stated in TC12, the civil relationship at issue was determined
to be “foreign-related” for two reasons: (1) Siemens and
Golden Landmark were WFOEs registered in an FTZ and
had close relationships with their investors outside China;
and (2) “the characteristics of the performance” of the supply
of goods contract had foreign-related elements because “the
course of circulation of the subject-matter of the contract
also had certain characteristics of an international sale and
purchase of goods™ the goods involved in the case were
first transported from outside China to the FTZ, where
procedures for customs clearance were handled later, before
they left the FTZ (only at this point were the procedures for
the importation of the goods considered to be complete).
Once the civil relationship was determined to be “foreign-
related”, the arbitration clause was thus valid.

“[...] why was the Supreme People’s Court taking
these measures within such a short time to provide,
for the construction of free trade zones, judicial
safeguards that go beyond the scope of Siemens v.
Golden Landmark?”

The Shanghai IPC then explained how the content of the
arbitral award did not conflict with China’s public policy,
and the court, therefore, ruled to recognize and enforce
the award. The court also relied on the legal principles
of estoppel, good faith, and fairness and reasonableness
to rule against Golden Landmark because the company’s
initial recognition of the validity of the arbitration clause
(as reflected in its participation in all the arbitration
proceedings and partial performance of the obligations
determined by the award) and subsequent denial of the
clause did not conform with these principles.

SPC’s Changed Position and “Belt & Road”

A closer look at the Reply shows that the SPC’s liberal
interpretation of the term “foreign-related civil relationship”
was related to the B&R Initiative (the “BRI”). In the Reply,
the SPC stated explicitly that the new interpretation was to,
inter alia, coherently meet the requirements of the Several
Opinions of the Supreme Peoples Court Concerning Judicial
Services and Safeguards Provided by the Peoples Courts for
the “Belt and Road” Construction (the “Be~R Construction
Opinions”),” which was issued in 2015, and follow the spirit
of supporting “the pioneering trial implementation of rule-
of-law construction in free trade zones™

In Paragraph 8 of the BeéR Construction Opinions, the
SPC sets some goals related to arbitration, including the
following:
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[The peoples courts] shall strengthen, in accordance
with law, the judicial review of arbitral awards involving
parties from countries along the “Belt and Road” routes
and shall promote the important roles of international
commercial and maritime arbitrations in the construction
of the “Belt and Road”. [.... The people’s courts] shall
explore methods and ways for the judiciary to support
the optimization of the roles of trade, investment, and
other international dispute resolution mechanisms; shall
safeguard the performance of obligations of agreements
of countries along the “Belt and Road” routes such as
agreements on bilateral investment protection and
agreements on free trade zones; and shall give support
to the resolution by arbitration of disputes in the
construction of the “Belt and Road”. (emphasis added)

These details from the Reply and the Be*R Construction
Opinions shed light on the emphasis placed by the SPC on
FTZs and the BRI in the SPC’s explanation of the significance
of Siemens v. Golden Landmark. In TC12, the SPC wrote:

Pilot free trade zones are foundational platforms,
important nodes, and strategic footholds for China’s
promotion of the “Belt and Road” construction. [...]

[The ruling rendered in Siemens v. Golden Landmark]
has put into practice the concept of [rendering
judgments] “conducive to the enforcement of [arbitral]
awards” [stated in] the New York Convention and has

Interpretation (I) of the Supreme People’s Court on
Several Issues Concerning the Application of the
“Law of the People’s Republic of China on the Laws
Applicable to Foreign-Related Civil Relationships”

Article 1

Where a civil relationship falls under any of the

following circumstances, a peoples court may

determine it to be a foreign-related civil relationship:

1. either one or both parties is/are foreign citizen(s),
foreign legal person(s), or other organization(s)/
stateless person(s);

2. the habitual residence(s) of either one or both
parties is/are located outside the territory of the
Peoples Republic of China;

3. the subject-matter is outside the territory of the
People’s Republic of China;

4. the legal fact that creates, changes, or terminates
the civil relationship happens outside the territory
of the People’s Republic of China; or

5. other circumstances under which [the civil
relationship] may be determined to be a foreign-
related civil relationship.
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reflected China’s fundamental position of abiding by
its obligations under international treaties. At the
same time, this case, “from points to surfaces”, drives
forward the groundbreaking reform of [allowing]
enterprises within pilot free trade zones to choose
arbitration outside the territory [of China]. [This
case] is a successful example of judicial experience
that can be replicated and extended to [other cases
involving] pilot free trade zones. (emphasis added)

“A deeper understanding of [Typical Case 12] and
actions taken by the Supreme People’s Court before
and after the case allows one to further predict that
more reforms favorable to foreign businesses will
be introduced in free trade zones [...].”

b

—

The SPC did not simply stand by and let the “successful
example of judicial experience” in Siemens v. Golden
Landmark become gradually replicated and extended to all
of the eleven FTZs in China® through the adjudication of
similar cases. Instead, in January 2017, the SPC issued the
Opinions of the Supreme Peoples Court on the Provision of
Judicial Safeguards for the Construction of Pilot Free Trade
Zones® (the “2017 Opinions”), Paragraph 9 of which provides:

where wholly foreign-owned enterprises registered
in pilot free trade zones mutually agree to submit
a commercial dispute to arbitration outside the
territory [of China], [a people’s court] should not
determine that the related arbitration agreement is
invalid merely on the grounds that the [enterprises’]
dispute does not have foreign-related elements.

This provision “codifies” what was decided in Siemens v.
Golden Landmark, but its scope is broader than the case,
where the two WFOEs were registered in the same FTZ. The
first part of this provision suggests that WFOEs registered in
any one of China’s FTZs are covered by the provision.

Paragraph 9 of the 2017 Opinions also provides for two
situations where “one or two of the parties are foreign-
invested enterprises registered in a pilot free trade zone”
and the two parties, say, Party A and Party B, have agreed
to submit a commercial dispute to arbitration outside
China. In the first situation, Party A submits a dispute
to arbitration outside China but, after the related arbitral
award is rendered, argues that the arbitration agreement
is invalid. In the second situation, Party B does not raise
an objection to the validity of the arbitration agreement
during the proceedings of arbitration initiated by Party A
but, after the related arbitral award is rendered, challenges
the validity of the arbitration agreement on the grounds
that the dispute does not have foreign-related elements. In

A roundtable discussion with the China Cases Insights™ Writing
Contest Winners at the CGCP 2018 Beijing Conference

either situation, according to Paragraph 9, “a people’s court
shall not support [the argument]”

The provision described in the preceding paragraph is a
clear attempt by the SPC to “codify” the legal principles
of estoppel, good faith, and fairness and reasonableness
that were relied upon in ruling against Golden Landmark
in Siemens v. Golden Landmark. A deviation from the
case (where two parties were WFOEs registered in the
same FTZ) is that only one party needs to be a “foreign-
invested enterprise” (which, apart from WFOE, covers
joint ventures) registered in an FTZ in China.

The above analysis leads to an intriguing question: why was
the SPC taking these measures within such a short time to
provide, for the construction of FTZs, judicial safeguards
that go beyond the scope of Siemens v. Golden Landmark?
The SPC’s statement in TC12 that the above provisions
of the 2017 Opinions are “helpful for the construction of
a more stable and predictable rule-of-law ‘Belt and Road’
business environment” suggests that the answer is related
to the BRI. But what is the urgent matter in the BRI that
needs to be addressed so rapidly by the SPC, to the extent
that the highest court had to issue the 2017 Opinions in
January 2017, followed by the release of TCI12 to further
bolster the impact of the 2017 Opinions?

Recent developments show that the answer is the need
to set up a cost-efficient and fair B&R dispute resolution
mechanism to facilitate China’s global economic expansion.
In January 2018, China’s leaders passed, at the second
meeting of the Leading Group for Deepening Overall
Reform of the 19th Central Committee of the Communist
Party of China, a guideline on the establishment of a
dispute resolution mechanism to resolve, in accordance
with law, disputes among the B&R countries."” The
mechanism will reportedly provide litigation, arbitration,
and mediation that are based on systems used in China,
with appropriate adaptations.'' With respect to litigation,
China has already announced that it will establish three
courts, in Xian, Shenzhen, and Beijing, to handle B&R

China Guiding Cases Project
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disputes, all of which will be under the leadership of the
SPC, though related details remain unclear.!?

As for arbitration, Western models have drawn concerns
because they are generally complicated, time-consuming,
and costly. Most B&R countries are developing countries
with limited economic strength and are unlikely to find these
models suitable. Neither would China, the main player in
these projects, because these models generally apply laws
from Western countries and use English as the common
language.” It is thus not surprising that China would like
to build a B&R arbitration system that is based on its own
legal system. Yet there is an urgent need for this system to
be seen as fair and stable. This explains the SPC’s efforts in
rolling out a series of measures to quickly reform arbitration
in China’s FTZs. In TC12, the SPC put it this way:

other non-litigation dispute resolution mechanisms will
[all] help strengthen the international credibility and
influence of China’s rule of law. (emphasis added)

THE CONCLUSION

TC12, Siemens v. Golden Landmark, marks significant
steps by people’s courts to stay in line with China’s rapid
economic development and further internationalization,
heading towards a more expansive approach to recognize
and enforce foreign arbitral awards. An obvious lesson
learned is that it would be wise for foreign businesses
to establish their presence in FTZs to have the freedom
to refer their disputes to foreign arbitration. A deeper
understanding of the case and actions taken by the SPC
before and after the case allows one to further predict

that more reforms favorable to foreign businesses will be
introduced in FTZs because China needs to build a B&R
dispute resolution mechanism that is seen as fair by parties
involved in B&R projects. TC12 exemplifies how much a
short case can entail; practitioners must read all the telltales
to chart their B&R course successfully. m

Pilot free trade zomes are [....] strategic footholds for
Chinas promotion of the “Belt and Road” construction.
Aligning [Chinas practices] with common international
practices, supporting the development of pilot free trade
zones, and improving international arbitration and
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“No judge likes to be reversed.”
—Judge William A. Fletcher

he following interview of Judge William A. Fletcher
was conducted by Jordan Corrente Beck in Beijing in
March 2018.

« Now, you have sat on the United States Court of
Appeals for the Ninth Circuit for nearly 20 years, and
your mother—the illustrious Honorable Betty Binns
Fletcher—sat on the Ninth Circuit for over 30 years.
Chinese parties may be familiar with the Ninth Circuit
for its particular history involving turn-of-the-century
immigration cases to the more recent case Sanlian v.
Robinson,! which involved the first recognition and
enforcement of a Chinese court judgment in the Unites
States. Our audience would surely love to know about
your interest in China and Chinese law.

What first sparked your interest in China?

I first visited China about eight years ago. T was invited
by the Peking University School of Transnational Law in
Shenzhen to give a lecture and teach classes as a visiting
judge for about ten days. During that visit, my wife and
I also traveled on our own in Hong Kong and mainland
China for another ten days or so. We were fascinated by
China and very much wanted to return.

My interest in China, however, began long before that.
A close friend and fellow Rhodes Scholar from the State
of Washington, Frank Aller, was a student of Chinese
language and history. During our time together at Oxford
(from 1968 to 1970), Frank told me a great deal about
China. I was studying English history and literature at the
time, and knew very little about China. It was from Frank,
for example, that I first learned about the Long March.

« What do you find to be of greatest interest among recent
Chinese legal reforms or about Chinese legal development
as it affects the United States (whether directly, e.g., on

To view an excerpt of the full interview
of Judge William A. Fletcher, visit the
CGCP Classroom™, at https://cgclaw.
stanford.edu/cgep-classroom-lesson-4.
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CGCP Interview: Judge William A. Fletcher*

Jordan Corrente Beck

Associate Managing Editor of the China Guiding Cases Project

Associate at Debevoise & Plimpton LLP

U.S. businesses or investors acting in the Chinese market,
or more abstractly, e.g., as it relates back to U.S. legal
development)?

I am most interested in the development of China’s Case
Guidance System,? which will make the Chinese legal system
more understandable to outsiders and will also, I think, allow
Chinese judges to be more uniform and predictable in their
decisions. From my historical academic study of American
commercial cases in the first half of the 19th century, this is
a familiar development.® As we sought to develop a uniform
and predictable commercial legal system during that period,
one of the most important things that we did—at both the
state and federal levels—was to develop systems of case
reporting, thereby allowing lawyers and judges to know
what our law was.

« Before ascendingto the bench, you held clerkships with Judge
Stanley Weigel of the U.S. District Court in San Francisco
and Justice William ]. Brennan Jr. of the US. Supreme
Court. You must have learned a great deal over the course
of your career, lessons that not only illuminate U.S. judicial
practice but also that might be useful to Chinese judges as
the country develops a more robust Case Guidance System.

You have been involved in some very high-profile cases
that have concerned important and complex issues central
fo American law and society (e.g., Demers v. Austin,’
where the Ninth Circuit affirmed the First Amendment
free speech rights of public university faculty, and the case
of death-row inmate Kevin Cooper, where your dissenting
opinion® highlights the sort of endemic issues at the police,
prosecutorial, and state levels that you have discussed in
your scholarship).® As China introduces a more precedent-
based system covering multiple areas of law, is there any
advice you can give Chinese judges for how to approach
individual cases when their rulings may now have a much
larger and widespread impact?

One of the most important things I have learned as a judge
is to explain carefully both the facts of the case and the
legal reasoning behind my decision. It is sometimes easy
to reach a decision, but then difficult to explain to someone
else why one has come to that decision. Thave learned that
the exercise of providing an explanation is not only useful

China Guiding Cases Project
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William A. Fletcher
Judge, United States Court of Appeals for the Ninth Circuit

Judge William A. Fletcher was sworn in as United States Circuit Judge for the Ninth Circuit on February 1, 1999. He
received a B.A. from Harvard College in 1968 in English History and Literature, magna cum laude; a B.A. from Oxford
University in 1970 in English Language and Literature, where he studied as a Rhodes Scholar; and a J.D. from Yale Law
School in 1975. He was honorably discharged from the United States Navy as a Lieutenant in 1972.

Judge Fletcher clerked for the Honorable William J. Brennan, Jr., of the United States Supreme Court from 1976 to 1977.
He was a law professor at the University of California, Berkeley (Boalt Hall) from 1977 to 1999, specializing in Federal
Courts and Jurisdiction and in Civil Procedure. At the time of his appointment to the Ninth Circuit, he was the Richard
W. Jennings, Jr., Professor of Law. He is a member of the American Law Institute.

Judge Fletcher is the author of numerous articles, including The Discretionary Constitution: Institutional Remedies and
Judicial Legitimacy, 91 YALE L.]. 635 (1982); A Historical Interpretation of the Eleventh Amendment, 35 StaN. L. REv. 1033
(1983); The General Common Law and Section 34 of the Judiciary Act of 1789, 97 Harv. L. Rev. 1513 (1984); The Structure
of Standing, 98 YALE L.J. 221 (1988); The Eleventh Amendment: Unfinished Business, 75 NoTRE DAME L. REv. 843 (2000);
International Human Rights in American Courts, 93 VA. L. REv. 653 (2007); International Human Rights and the Role of the
United States, 104 Nw. U. L. Rev. 293 (2010); Congressional Power over the Jurisdiction of Federal Courts: The Meaning of
the Word AIl in Article 111, 59 DUKE L.J. 929 (2010); Tribute to Judge Betty Binns Fletcher, 84 WasH. L. REv: 1 (2010); Our
Broken Death Penalty, 89 N.Y.U. L. REv. 805 (2014). He is the co-author, with Professors Geoffrey C. Hazard, Jr., Stephen
McG. Bundy, and Andrew G. Bradt, of Pleading and Procedure (11th ed., Foundation Press, 2015).

to someone reading my decisions; it is also important to
me in the decision-making process. It sometimes happens
that I cannot properly explain the decision I have reached.
I take that as a signal that my decision may be wrong. If
I cannot explain it using a truthful narrative of the facts
and an accurate statement of the law, that means that the
decision that I had thought was correct is, in fact, incorrect.
My experience is not unusual among American judges.
There is even a well-known expression among judges
describing the experience. We say, “the decision would not
write”—by which we mean that when we sat down to write
the opinion we realized the mistake in our earlier view of
the case, and that we were obliged to change our minds.

Judge William A. Fletcher

o In preparing for this interview, we stumbled across a
comment made by your mother, the first Judge Fletcher of
the Ninth Circuit, that you included in a tribute to her: that
her “favorite opinions were often reversed by the Supreme
Court.” Could you speak to the felt experience of reversal?
While we would guess that the personal responses to reversal
are many, is there a professional approach to reversal that
you recommend?

The situation for a court of appeals judge is different. There
are only two ways I, as a court of appeals judge, get reversed.
First, if my court (the Ninth Circuit Court of Appeals)
takes en banc, with eleven judges, a case in which I was on
a three-judge panel, the en banc panel can disagree with
what my three-judge panel did. Second, the United States
Supreme Court can grant certiorari in a case of mine and
can reverse. The Supreme Court hears about 60 or 70 cases a

No judge likes to be reversed. But there are different kinds of
reversals. A friend of mine—who is an experienced federal
district judge (trial court judge) in a different circuit—once
remarked to me that in his view in about 20% of the cases
in which he was reversed, he was clearly wrong. In about
60% of the cases, it was a judgment call; he was not wrong,
but neither was the court of appeals. In the final 20% of the
cases, however, in his view he was clearly right. Only the
reversals in this last 20% of his cases really bothered him.

Gl=E RS X

year from the entire country—both federal and state courts
included—so the odds of any particular case of mine getting
to the Supreme Court are extremely low. When the Supreme
Court grants certiorari, the result is usually a reversal. The
overall reversal rate by the Supreme Court is somewhere
around 75%. The Supreme Court almost never grants
certiorari because of a simple error of law by the court below.
It most typically grants certiorari for four primary reasons:
first, if there is an unresolved important question of federal
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Judge Fletcher delivers his keynote speech at
the CGCP% 2018 conference in Beijing

constitutional law (or, more rarely, statutory law), the Court
will grant certiorari to resolve the question. Second, if there
is a split among the lower courts on a particular question
of federal law, the Supreme Court will grant certiorari to
tell us what the answer is so that the law will be uniform
throughout the country. Third, if the Supreme Court is
changing the direction of the law (usually in constitutional
cases), it will grant certiorari, often in a series of cases, to
gradually move the law. Fourth, if the Supreme Court thinks
a particular circuit is consistently out of line with what the
Supreme Court considers to be the existing law, the Court
will sometimes grant certiorari in order to “send a message”
to the judges of that circuit. Examples are some capital cases
in the Fifth and Eleventh Circuits in the southeastern United
States, and some habeas corpus (criminal cases) in the Ninth
Circuit in the far western United States.

I have rarely been reversed by an en banc panel of my court.
I can remember only two occasions in nineteen years. I
confess that I was unhappy on both occasions, because T
thought (and still think) I was right on the question of law
presented. But I recognize that a majority of my judicial
colleagues disagreed with me. T respect their intelligence
and integrity as judges, and I respect the process by which
they reached their decision. So, while I think I was right,
in a legal sense I have to recognize that I was wrong. I have
also rarely been reversed by the Supreme Court. I can
remember only five occasions (though there may have been
one or two more that I don't remember). In none of the
cases do I believe that my decision was wrong in a technical
sense. Rather, the Supreme Court was exercising its power
to resolve a circuit split or to change the direction of the
law. In one of them, I think the Supreme Court’s decision is
best viewed as having resolved an unresolved question. In
two others, I think the Court’s decisions are best viewed as
having changed the direction of the law.

To come back to my mother’s comment about some of her
“favorite opinions” having been reversed by the Supreme

Court, I will explain what she meant. For a sustained period
while my mother was a court of appeals judge, the United
States Supreme Court was changing some aspects of our
constitutional law, moving it in a conservative direction. My
mother viewed herself as applying the law as it existed at the
time of her decisions, and regretted that the Supreme Court,
in reversing her decisions, was moving the law in a direction
she did not like. But, of course, she recognized her place in
our legal system, and recognized the established authority
of the Supreme Court to act as the final judicial arbiter on
questions of federal law.

o In the same tribute, you mention certain human elements
of your work, such as the toll the undercurrent of human
turmoil can take as the cases “roll in” and the struggle to
remain focused in the face of the long hours and tedium of
case screening.® How do you steel against this psychological
and physical wear?

The “roll in” comment is based on a melancholy poem,
“Dover Beach”, by the English poet Matthew Arnold.
Arnold writes of the waves that roll onto the beach
“With tremulous cadence slow, and bring / The eternal
note of sadness in.”® This is, in substantial part, the
experience of an appellate judge. People generally do
not bring lawsuits, and pursue appeals, because they are
happy. They do so because they are unhappy. In their
view, something has gone wrong and they have been
aggrieved. One of the functions of the judicial system is
to deal with cases brought by unhappy people. It can be
a discouraging job to deal with such cases day after day,
year after year. In light of this, how can I keep my focus
and keep doing my job?

Part of the answer is that, even though many of the cases
deal with difficult situations and unhappy people, I can take
pride in a system that endeavors to administer a system
of laws uniformly, and in that sense, fairly. Another part
of the answer is that not all of the cases involve individual
circumstances and individual unhappiness. Some of
the cases that come before me involve questions of deep
and important principles, fundamental to our system of
government. The questions in those cases go far beyond the
particular individuals in the appeal before me.

The most important part of the answer, however, is that it is
a privilege and an honor to be a judge. The work is difficult,
unremitting, and sometimes tedious. But I never take for
granted the privilege and honor that have been granted.

» Drawing from your experience as a judge working within
the US. common law system, as China continues to
develop its Case Guidance System, what topics or skills
do you think will be most critical for judicial training
programs in China to focus on?

China Guiding Cases Project
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Probably the most important thing, beyond the obvious need
for legal education of judges, is the development of a culture
of decision making. By this I mean a judicial culture in which
itis expected that judges will—to the extent of their ability and
to the extent human nature will permit—state carefully, fully,
and honestly the factual and legal bases for their decisions. I
make no claim that American judges always live up to that
ideal. We do not. But we try.

» Given the CGCP’s mission to increase transparency in
the Chinese judicial system, we were struck by your
comments at the recent Guiding Cases Seminar™: On
Building China’s New IP Case System: A Discussion with
Chinese Judges as well as Legal and Big Data Experts."
You noted that a successful system of commercial law
requires both knowledge of what the law is and, regardless
of whether the jurisdiction has adopted a common law
or civil law system, publicly available cases that illustrate
how the law is applied.

Can you speak more about the function of publicly
available cases in both common and civil law jurisdictions?

Publicly available decisions are important in both
common law and civil law jurisdictions. It isincreasingly
rare in the United States for judges to be common law
judges in the old sense. That is, it is increasingly rare
for us to “make” law without statutory guidance, as
traditional common law judges did. Most of what we
do, particularly under federal law, is governed by text—
constitutional, treaty, or statutory. Whenever the source
of law is a text, our analysis is similar to civil law judges,
who also base their decisions on texts. However, I think
it is fair to say that we feel ourselves less bound to text
than civil law judges, particularly in cases based on the
U.S. Constitution. Our Constitution is now over 200
years old, and many of its provisions are very generally
worded. The Supreme Court over the years has attached
different meanings to some clauses of the Constitution
in response to industrial and commercial advances,
changes in technologies, and changing attitudes.
This is pretty much inevitable, given the necessity of
change, the general wording of many constitutional
provisions, and the great difficulty in amending the
text. However, statutes are quite different. American
judges are typically careful to follow the wording of a
statutory text—particularly in the case of statutes that
are written in a very detailed fashion. In such cases,
our work resembles fairly closely that of civil law judges.
However, I should point out that our style of opinion
writing, and to some degree our manner of thinking,
differs from that of civil law judges. Our opinions are
much longer and more discursive, giving the facts in
much greater detail, and paying much more attention
to factual distinctions that can lead to different legal
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Judge Fletcher (center), Chief Judge Diane P. Wood (U.S. Court of
Appeals for the Second Circuit; right) and former Chief Judge Toshiaki

Iimura (Intellectual Property High Court of Japan; left) rule on a
hypothetical case at the CGCP’s 2018 conference in Beijing

consequences. As a result, judicial decisions based on
American law—even statutory law—are often more
nuanced than judicial decisions based on civil law.

s Prior to your legal career;, you taught Civil Procedure and
Federal Courts at Berkeley Law and published extensively
in these areas. Lets end by discussing your teaching and
scholarship.

Your scholarship often draws on legal history. Could you
speak to the role legal history plays in your scholarship
and your methods of analysis? What role can legal history
play in the comparative context?

Legal history can rarely tell us precise answers to modern legal
problems. But it can give a sense of the range of problems
our legal system has faced over the centuries, and the range
of solutions to those problems. In a sense, the study of legal
history provides similar insights as those gained from the
study of comparative law. One thing I have learned in my
study of legal history is that our predecessors were every bit as
careful and intelligent as we are. And, as well, they were every
bit as flawed as we are. We can see their flaws pretty easily. It
is my hope that our ability to see their flaws will increase our
ability to see our own.

« Some scholars of Chinese law have suggested that, at least
in the context of commercial law, judicial development
can be hastened by directing disputes to the courts
(presumably to create more available case precedent) and
removing any obstacles that would keep them out, more so
than focusing on traditionally proposed substantive and
procedural reforms.!" Do you agree with this assessment?

Yes, I do agree.

It is of critical importance in commercial law that all of the
relevant actors know, with some degree of confidence, what
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the law is that will govern their actions. It sometimes does
not matter what the law is; in such instances it only matters
that the law be certain. If it is certain, commercial actors
can act accordingly—writing contracts, guaranteeing
performance, or even setting prices taking the law into
account. However, the substantive content of the law,
of course, is often of paramount importance, and there
are certain substantive rules that cannot be “contracted
around”. Any legal system must pay careful attention as it
sets substantive rules.

A related point is that disputes should be directed to courts with
the ability to publish their decisions as guidance, rather than to

decision-making bodies that lack the ability to publish legally
authoritative decisions (such as arbitral tribunals). There need
to be enough published and precedential decisions so that
commercial actors, lawyers, and judges have a more-or-less
complete body of law to inform their actions and judgment.

Not all decisions need to be published and made
precedential, of course. The publication of all decisions
as precedential or guiding would rapidly overload the
legal system. Non-precedential decisions should be made
public in order to keep the system honest and transparent,
but they do not need to be published in the sense that they
become precedential or guiding cases. ®

also available at STANTORD Law ScHOOL CHINA GUIDING CASES PROJECT, CLC Spotlight™, JTune 2018, https://cgc.lawstanford.edu/cle-spotlight/ &
cle-1-201806-interview- 1-jordan-corrente-beck.

The original, English version of this CGCP Interview was prepared by Jordan Corrente Beck and Jennifer Ingram. The information and views set
out in this Interview are the responsibility of the interviewee and do not necessarily reflect the work or views of the China Guiding Cases Project.

Hubei Gezhouba Sanlian Industrial Co., Lid. et al. v. Robinson Helicopter Co., Inc., No. 2:06-cv-01798-I'MC-58x, 2009 WL 2190187, at *1 (C.D.
Cal. July 22, 2009), aff*d, 425 F. App’x 580 (9th Cir. 2011).

China’s Case Guidance System (“% 45 F#] ") was formally established in late 2010 when the Supreme People’s Court issued the Provisions of the Supreme
People’s Court Concerning Work on Case Guidance. The primary goal of the system is to ensure uniform application of law in China through the issuance of select
important cases to guide the adjudication of subsequent cases that are similar to these important cases. Apart from Guiding Cases, select important cases issued to
date under the Case Guidance System include Belt and Road Typical Cases and more than 500 judgments selected by the Beijing Intellectual Property Court. For
more discussion of this topic, see Mei Gechlik, Chenchen Zhang, & Li Huang, Chinas Case Guidance System: Application and Lessons Learned (Part I), STANFORD
Law ScHoo1 CHINA GUIDING Casis Project, Guiding Cases Surveys™, Issue No. 3, Mar. 1, 2018, https://cgc.law.stanford.edu/guiding-cases-surveys. See also {3t
B A BGEIE A T EBIIGF DA HE)  (Provisions of the Supreme People’s Court Concerning Work on Case Guidance), passed by the Adjudication Committee of
the Supreme People’s Court on Nov. 15, 2010, issued on and effective as of Nov. 26, 2010, STANFORD Law ScHooL CHINA GUIDING CasEs ProjecT, English Guiding
Cases Rules, June 12, 2015 Edition, https://cgc.law.stanford.edu/guiding-cases-rules/20101126-english.

Some of the results of this study are presented in Judge Fletcher’s The General Common Law and Section 34 of the Judiciary Act: The Example of Marine Insurance, 97
Harv. L. REv. 1513 (1984).

Demers v. Austin, 746 E3d 402 (9th Cir. 2014).

Cooper v. Brown, 565 F. 3d. 581, 581-635 (9th Cir. 2009) (Fletcher, ., dissenting from denial of rehearing en banc).
See, e.g., William A. Fletcher, Our Broken Death Penalty, 89 NYU L. REv, 805 (2014).

William A. Fletcher, Tribute to Judge Betty Binns Fletcher, 85 WasH. L. REV. & ST. B.J. 1, 6 (2010).

Id., 4-5.

MATTHEW ARNOLD, Dover Beach, in THE POEMS OF MATTHEW ARNOLD 253, 255 (Miriam Allot ed., 2d ed. Longmans 1979) (1867). A fuller excerpt warrants
inclusion here:

Listen! You hear the grating roar

Of pebbles which the waves draw back and fling
At their return, up the high strand,

Begin, and cease, and then again begin,

With tremulous cadence slow, and bring

The eternal note of sadness in.

Sophocles long ago

Heard it on the Aegean, and it brought
Into his mind the turbid ebb and flow
Of human misery; we

Find also in the sound a thought,
Hearing it by this distant northern sea.

The poem is also made available online by the Poetry Foundation, https://www.poetryfoundation.org/poems/43588/dover-beach.
Video footage of the seminar is also available at https://www.youtube.com/watch?v=x9B¢]Jj8 V] KQ.

See, e.g., “Chinas Judicial System and Judicial Reform” Law Quad. Notes 54, no. 1 (2011): 62-4, 64 (extract from a statement delivered by Nicholas C. Howson
at the inaugural “China-U.S. Rule of of Law Dialogue” held at Beijing’s Tsinghua University, July 29-30, 2010), https://repository.law.umich.edu/cgi/viewcontent.
cgifarticle= 1002 &context=other.

China Guiding Cases Project



B R . F 1Y (2018476 )

CGCP#% 7% . William A. Fletcher B *

Jordan Corrente Beck
¥ E A T ER R B S AT
£EELEMESH (BA) 2P

J/X TFWilliam A. Fletcherik B 69 % 3% & & Jordan
Corrente Beck 7201843 A & b 7% 347,

o BE, HCAEEFRFEEAKE EJFETE T TE
=FF, w654 F—& 4 69Betty Binns Fletcher %
B T —ABRBEAKE L E I THLZ
T#, MHELZKIG#HREHFRES (SanlianF
Robinson £} (HEH R E H G Kk Kk o 47+ &
EEEa A R) |, FEGEZ AL TESFH B KBS
£ 77 MBIRIEE A B _Ef kI, HAN89dF— 7
FEF IR E T R F B o o B A G AR,

RAF L H ML T AP E A3 ?

ERANFAE KRR PEH, ETRINGLTRE
BiF:FREBFRAEATRETEDST - E 3
FTHRAENIGRE, FEHE, AR ET4LH
FEFBAPE XGHHRTT T RALE, RN PEIR
£, EFEAFADREG,

K, BRI PEHGABLTARZTRALT., RA—
SR A BMMNeITAE, LREFTIEFE, L™ Prank
Aller, Bt RAFARX N iEFTE B LG FE, KM1—
AAFFEXFN (19684 —1970%) , FrankZF T &
HFEXTFENGFE., REWNEASFIEDE X
b Eiez L, Blde, MFrankFILERFE — &
TRE T KA,

o L FHmEE (FibELEM, #HdoF s EE A
b K AP AT EGITH, ERALI R, H
e CEATE Jo Ay YA &N
1R R HAAG R L P

R B SAENEPEER G- R B LR, 2 e
TEGFENBEEE SIS FER, FHRERRD,
XLKRATRETNRANEZ WG —FTRAM, A
FAT o EFEF EE R FEANA LA AA, &K

HEEBEMARIK SN ST, wFE
https://cgc.law.stanford.edu/zh-hans/ %% £
cgep-classroom-lesson-4, MACGCP [ @jHEE
FEME A A AL,

Gl=E RS X

: ]
o Z
b e p
. >

“REEETESAI AREHG, "
—William A. Fletcher %8

A—ANRBGE I, S BN EAAIF L L —
ER— T AN 6 H FRARAN, KAENF AR
FABARABARERGELZ AR RRY
AL, AN AT Ak B A 9 e i A 69 A
R4,

o« EFFEFEH, EFLMEEEHEELMEKZEE
Stanley Weigel % & = & E] B K & 2% William .
Brennan Jr. AZEB ) THIE, EEGTEAEE
B BE—FMET RS FER, Zh, TANFRT
B RN B E F] 65 5] 2 LK, 7 H &V
H#XBELEGEIE-FHE, CTONTEANFH
B PR A,

BEPRLF 2 F R ZREH, RULEEHIRGE
B F F ] RE AR AR F B EIEFo it 200450 1L ()
4o, % (DemerstfAustin®) F, 1 RHEE /XKL
WHEEHIN T AFEHIFER ZEEE I EF
R4 69 536 B &) 69407 | £ S B #8Kevin Cooper 57
FHp, BHRNEL BhHTEEFLAFL P
it A B e N — R G ) ¢ B
BB 0E EF ARG, Ak T ETH
REGHE, TEHFEFGHAITETREESSEEKX,
L2653 m, T T BTN A (T FE P F
G7 X P

BRUEA—LZEFINORELNFHZ—, LAY
EHEERRGAERT TS EEBERIR S/ R F M
o mAE, AEERES B RE, BIREGg LA
EAF AR, KT R, REMRELAT
AT i R ARG AA R, mAEFHK LR R
P kR TR, AAE, RAEE S HEERTK
htgikx, RAAXIR-ANMET, ARG EET
BRI, WwRERAEASERHF LHAETRE
Fo W EAEGRERMBE, FRFRARAARZE
bk R R EREFEN, RNERELBRERT PH
AER, FEMEZARRIMNZHHHRAE - K
iRl 4ty ik, XM “REAEREL” —KM
HELR, TERMNLTRETFTREN, &KRNEFRI
BMEAT O FEA 4, FEHENLAREEE,

o HEEMETH, BIIBGHKL I EFF (B
B A _E g kRS E —{ZFletcher & B) #9 5 # +7
I E TG — G (K REZGERE
BHWR S ERIEET T LR FRA ML E




CHINA LAW CONNECT e Issue 1 (June 2018)

William A. Fletcheri: &

*EBAEARE LiFERET

William A. Fletcher %% T199152HA 1 B B4R A £ BRI E LG LifEILE T, 19685, MMM R
Gyl Togth 5 (HarvardCollege) , AR EE A 5EXFF L35, MG, iFAFEFH (Rhodes
Scholar) Z4# k% (OxfordUniversity) % 3, # T1970F K[ EEESTFeLPPLF0, 19755 K FH-F
%% (Yale Law School) %M X545 (JD.) . 19724, #AFAEEPRMNELERHE LRERLE,
1976-19774 18], Fletcherik & 7 % B B 3% & i4 £ 424 William J. Brennan Jr. 7% F & F #9355 4# 42, 1977-1999
S, Faetrdm M K48 £ A 58 (University of California, Berkeley) #97% % 3804%, FAIRMRELifeirdEm, WL
BRFI, AERFERE LKE A4 40, #2ZRichard W. Jennings Jr. X34, #oh, L2 XE*
A2t AR.

Fletcher’s B Z1/F+ %, €45 (A BB EX | WMBEGRE 3% 6&M)  (The Discretionary Constitution:
Institutional Remedies and Judicial Legitimacy, 91 Yale LJ. 635 (1982) ) . (F+—1E£655 LML) (A
Historical Interpretation of the Eleventh Amendment, 35 STaN. L. Rev. 1033 (1983)) . (3% 517895 8] ik ik 34
%) (The General Common Law and Section 34 of the Judiciary Act of 1789, 97 HArv. L. REv. 1513 (1984) ) . {EiF
5 489 454) The Structure of Standing, 98 Yare LJ. 221 (1988) ) . (F+—#%E% . KAF L) (The Eleventh
Amendment: Unfinished Business, 75 NOTRE DAME L. REv. 843 (2000) ) . (EBRERFHERAR)  (nternational
Human Rights in American Courts, 93 Va. L. Rev. 653 (2007)) . {(BEIRARF=EE ) % E) (International Human
Rights and the Role of the United States, 104 Nw. U. L. Rev. 293 (2010); ) . {(E&xtBIFEREF BRGNS | BEF
=&F A" —#EEL)  (Congressional Power over the Jurisdiction of Federal Courts: The Meaning of the Word Al
in Article I1I, 59 DUKE L.J. 929 (2010)) . {5 Betty Binns Fletcher # & 23t} (Tribute to Judge Betty Binns Fletcher,
84 WasH. L. REv. 1 (2010)) . {#EAM#LA495LH])  (Our Broken Death Penalty, 89 N.Y.U. L. REv. 805 (2014)) .
#ol, 415 Geoffrey C. Hazard, Jr.. Stephen McG. Bundy. Andrew G. Bradt =4z 34z £ F# A GRKRE£F) —
% (Pleading and Procedure (11th ed., Foundation Press, 2015) .

— T &P I I AT SR e A A 6T A R
BHRE, 128 FH —FEHRFEGF L7 X B
MelEI 7

AR SR LA G, RR ke AE R
Bl RA, Re9—LMA (F—EE8kFFe, £RT
B RO MBEARE EREET (RFEE) ) §H&K
AT, MLk [ AR R0 69 E A £920% % HuR) B4R
T 5 H60% LT 2oy 4 LR A LiF kIR 64, @ R
A — A EIFB RS 6920% F H 2 RH B IE A A9,
R BE 69iX20%F A OE B Ak,

s—& LipkRGHxERS, HWAAHRTE, EH—
B EFERRGETE, R BAHLERGR LR
B, F—, WwRANER (BFREALRD LiFER)
Ff— ANy 6,35 RAE N 09 = AE T BT ) B9 E R
WIVEG*RE “BRETFR” HBEIXFTE, Fx “BEF
"N T VAR R & AT E AW )N AT PR
Flik, =, LEKEMRGEREAETRGEHLELR EAPME A, REHEREELAES LSRR
B4 FRERINE, REERALTEAE (AEHE NEERHA4X, ZHFESTHRALBREANE—, &
AW R A60RTONMEM, ARG E -S43 =, wERIEREARTRHGSS BFALAL

William A. Fletcher &

BRI E) MEZFEIM, RSERKEELAELSAR
EIEFM, £, 4o BT BRI kL — BRI IR

AR FHER IR, LR FH RS LR B4,
HREFAEMR A R, RFHEREGRMR IR
ALY HT5%EL ., RHFRILFARE T RIER
a9 8 LR HIR R SR E A

REERELAESBEADALLZRE | Fi—, o
RALE—AABEY T ERF RS (IF LY LGP

REEMHF) , BRFLE—RFNEMHFELRES
LR R S RE, B, wRRHERAAE K
b kIR 46 4 5 L OUAT R 6AIR R — K, R&E
RAEERREA, SurRAGHFETN “HB—A1M3
&7 o Pl EBARIRE LA T R @K P4 —
e SE A R A Ao dm i 69 £ B B AR R ¢ 6 — &k
(M FEFEH) AZHRY %

China Guiding Cases Project



FEE AR . S 1Y (201856 H)

KA VK ERG BB R ARk,
FE195 2 &K RILAFH F ok, FAGA A X R BARHF
FIFes, B HAeEAS GFRILATRA) AT
REGFEERNMRGEERLEMG, 2RAK, &K
MREHAERNFARNETANAEZ, RETHRINKE
AEETMNHEREL , AFETANELE LR TN
HAZ, Freh, BpAR BN A &L e, fedikaE L
ERLMANRET ., RLUBRVEARZHERMBEA
k., BRIEHFAELR (PHETREESH—HELIR
RiLFH) . EA—NPEHRASIERKESG LXK
Mk AR, MR, RHFERARNECHRSE
PR LR s XA T EFEGFE, 2L F
—ARAEBEEINEGERT, RAARZERG L
ERIFRAVERAME—NFREGEM, &5
AAEHF, RAARZERGEZRGTHAEER
AR RN F0),

9 5| KA FEILA A — % “FEEGEL” MRS E
fRiEd, REMBRGESD, ERXFEFHFERELRF
ElnEEHE, FARARHERELLTHERMNE
etk s @, FLEGRTOFTE, KT FAHL
2R SE S T EE, FRSER
FEAEER R O MR B A S TR R E R F @ &T
W, {22, Y RIAIR B KA RATATERIR R P
58, FA&RINEGERA H L E R RAE R AR
B RE 44 SR 4k 8] ik Mok A,

o« ER—FBHEAP, CRIANETIEPILLAM
B#, HdnFH “BEBET B, ALK
AT LB Y, KRB BA T KA 69 %
TV U0 F R T IE, Y BRI L L
Tl G P

A “EERART IR R TEERFADSMEE
(Matthew Arnold) — & WAL FI (Z hig) .
Mg e 52| M Z B M E, “AE R e 3E,
ThRAEGEGZET 0 XARKEAE LR FiFE
BHEE, AMNBFRERNAREZXmRE KR
KB, Z AT AL A HOR A RS, AN
Ak, —RENMERTREmAC LI TER, 3§
ERRNER Z— 2 A X R E I AN TR
AMAifFiR, BEA—RB, FAL—FRALEIELE4Z
— A AREH I, £T, R TREREZ
FIR 3 5k 6 TAER 7

RO EER, PEASEHZEATRENER
Fa@ xR RGA, BRA-ANES Fh—H, Fi
EAE L E AT e AT iR 24 B 691k A BB B i, 4R
05— B KR, FIEITH EHHRT ZAA R M
AMATE, ALRTELNEHTRINEADETLL
B A, HAARNGBFAARNEXL TS, ILEH
e A AEA W T RF L LIFES PR EAAAL

Kd, ERFTREZNFHR, BRAHA—LEERRAF
TR R A, R TR B R LTS,

Gl=E RS X

Eletcher 72 B ACGCP 20184 4k 7 23X L £ # F 8%

Ao EEF ok, EEAMNETEETFRGBERITE
RNy TR &5 AR AY,

o RIFESEEEFEERF PRAELETHER, £F
P EEH LRI EN 75 -FHE, EAGIFLT G

KRR P E] 7] ik IED T AR KIE?

BTk E#ATERKFTOARLE R, AHFRE
ENRER—FE R AL, RNESR, LR
—FPEEE R ARAFWGEE N, sk
Mmi., 2@, RERGHRENIE L 2 THF L/E
BRI & R, B BAREEEEREETI
AL, AV FE A, 2BAH S E LM,

o EFCGCP IR 485 F [ G Ak F 6515 9 &,
KNI ERLAA S “H o FF AR ARE
#E L FEEE, FiEp K HEF T A (On
Building China’s New IP Case System: A Discussion with
Chinese Judges as well as Legal and Big Data Experts)” 57
#5 PRI BFT 2™ oF B E 875706 57 R F, 10 A&
FEF — AR ) 69 B 2 AK F B ik A A F il AR

HA, EEFR—— T E 4 B AR AR
TR k[ F B AT TR E AR

2 & X REA A,

HERETE % 3£ 36— T 4N FF 7T B 69 55 #2538 21K F Fo
KRR P AIIESH D P

NFTRGEEL B E R R XGERRPRREE
%, EXH, ZFAOAELLNEEEREEAR
MERL, #FT2, KRNBARMIGAA 56 EBE R
B, ERAMIGERFOFATE " & &
KRS RN FH, LEAEBRREET, 2R
i, BAIMIGENY LAY R, FEEEMNEREL
AR, RNG WA R A EEE Bk
Kk ARZEE RN, REXRA, Fomit, KM
FAAA LR ERELARGHRE Y T RIEEAGE
B, LERATFL£ARENES,., RNGRELESD
H200%5 %, HALEHRSE FHHRBETZ, 2H5FER

A |

LHOITLOdS DD
b




A

bl R
IHOITLOAS DO

CHINA LAW CONNECT » Issue 1 (June 2018)

Fletcher#E () . Diane R Wood & B #E (£EEFRE=KEF
EAEERE D ) FToshiaki limura 30 8 /B 25 (H KR AR & F
M) [ AE) FECGCP 20185 46 7 £ _E st F 1AL # 4

Bkl T R R LR k6K . ARG BT Ao RBT A
Tojitah i, o RE—REHKTT RREGA
L, XERTELY, FERILTGLEN, F% %
A BP0 — AR E, AR S S0 A,

BRI ENPBRTE, £EH & EE TSN
Mk @ AARMHEH, LR SR LEMEFTFA
WFRAEFR, ERXFHALTF, NG E#hf X
MEEAMETEFAMT, 2R SHANE, &K
M FEILE BB R, ARELFFREEERNN S
BH R, HERGEANGETAR, RNHELE
KEFABES, EHFEMUEELEFL, Lz
FHARGAERGFLES, A, AFEE%
#(LERARE) M6 sk, BFEAT
K& ik 0 &) kA B

o EBRF AL, G E 1A SRR
(RF a5 BAEE) WA, 7 EIATHA
KA FM, RATIB 6 H AR
TR IR S R,

by ERTFEEFREF LA, ERETHk#b—T#
L LELENERTFER DI TP EdHE?
A s B AE I LI A HAIER ?

* pbp ki ™3] A AE C Jordan Corrente Beck, CGCP#14% © William A. Fletcher &,
AT EF P RS FRERNAD, PEERLA™ 201864,

6H) ,

201806-interview-1-jordan-corrente-beck,

#h 3769 38 SUR Ul Jordan Corrente Beck. 3E#HRAET ., F s Ad ik, &5, ik, BRI, FdEaim. B ekt £
EHEREFE, HTAFFPOELAERLZHENLAN, ENFF-—RARATEHEFREFRBHTANEL,

SEAE AL A RANMAERAR M R AR EE,
128 T pLiE &R AN T A 22 vk R A0 IR A T
& 6 SFF F A, VAR RS F M KA E .
AEFMEL L, FHEIOMERET SREXEAR
P fie 43 2] A9 A0 09 IL ARG, KRR LB R PRS2 —
Bk, RN ITEL KA —4FE W, e, MAE,
Rl Fo RAT— AL F BTG, BATVREARZE 5 W 8 ILAEAT
MEERG, B2 EAE ARG SRS R
A8 FHBrEaks.

o FEPEFFEEFRY, EIEFETE, L
GRS L JE 45 F AL PR B E, FF Rk
RIS (AR T2 L3 THGEN) Foil 3
FAHU A IS LI AT, T Ao i ]k K
B, R T RGP

R, RRAE.

ABEE FAEREAARAGRBA —TEOmEAR
AT H G FEERA L, TREFTELY, ok
AAKREHLAHTESR, AXEFALTFT, RELY
RFEAERMEY, R FELHELY, FHLALEA
AR N FE— BT 4 R, 2EAY, #
FEMnEEER ES AL, YR, HENER
MABREEZEXESE, FHEALEERBEANSF
ATA “Hred” Rme), EATEERALES
i AL B AR R N s E L,

R — EGE, RAFFRFE RS AT LR EmET
BRAFEOER, MARKFRIFERETAENL
Ay BAT SEAEAUR L 698 69 ik R (o 3R .
BANE A RGN AP ERAE, EFLALA
R, AW RETINA EZT S T HERRF B A
VE AT Ay Fa ) B,

B AR IR ATH R ARE AN TR A b, A
FRA 69 A% 2 R 4 ) A5 F o1 EE A iR
A, AE B R ME 09 3k B AR A TE AR AR R Y
A9 B Ao iE AR, R il e E AT R AN TiEEAMR
AR A FEEN . @

(b @) , 4, £e2W (20184 4

https://cge.law.stanford.edu/zh-hans/clc-spotlight/cle-1- 4303
%S
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FRYEEFEEFAND, FXEFEEFALN, 2010511268 (&M A) |, hitps//cgelawstanford.edu/zh-hans/guiding-cases-rules/20101126-
chinese,

LI AR R b — s 2 R EFletcher ' E — L P A 48, WThe General Common Law and Section 34 of the Judiciary Act: The Example of Marine Insurance, 97 HARv.
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{Demers i Austin} , 746 E3d 402 (9th Cir. 2014).

{Cooper 1##Brown) , 565 T, 3d. 581, 581-635 (9th Cir. 2009) (Fletcher, J., dissenting from denial of rehearing en banc).

A, #l42, William A. Fletcher, Our Broken Death Penalty, 89 N.Y.U.L. Rev. 805-829 (2014).
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Bk, 45, °  MATTHEW ARNOLD, Dover Beach, # 7 THE PoEMs OF MATTHEW ARNOLD 253, $255T (Miriam Allot %, % =K Longmans 1979) (1867), £
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Listen! You hear the grating roar _

Of pebbles which the waves draw back and fling
At their return, up the high strand,

Begin, and cease, and then again begin,

With tremulous cadence slow, and bring

The eternal note of sadness in.

Sophacles long ago

Heard it on the Aegean, and it brought
Into his mind the turbid ebb and flow
Of human misery; we

Find also in the sound a thought,
Hearing it by this distant northern sea.

EHFL g4 4 (the Poetry Foundation) ££ #3845,  hitps://www.poetryfoundation.org/poems/43588/dover-beachs

B A aG TR B BARA | hitps://www.youtube.com/watch?v=x9BgJjS VIKQ.

U R, #/de, “ChindsJudicial System and Judicial Reform” Law Quad. Notes 54, no. 1 (2011): 62-4, 64 R (44 & Nicholas C. Howson 201087 A 298 £308 £
T H R REEATY P LR BESI R E) |, hitpsi//repositorylaw.umich.edu/cgi/viewcontent.cgi?article=1002&context=other,
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“[BJoth judges and lawyers must [...] be skilled in using cases.
To some extent, lawyers are even more reliant on cases than judges.”
—Dr. HU Zhenyuan

he following interview of Dr. HU Zhenyuan was
conducted by Ke James Yuan in Beijing in March 2018.

o When did you first begin to take notice of Guiding Cases?

In 2010, when the Supreme People’s Court issued the
Provisions of the Supreme People’s Court Concerning Work
on Case Guidance (the “Provisions”),' I was working in
the research office of my court and participated in a
series of meetings related to it. After the issuance of
the Provisions, I organized some of my thoughts on this
subject into a paper and published an article titled ¢
EH 48 -FH E#MK) (A Preliminary Discussion of the
Case Guidance System) in {i%i4# %) (The Rule of
Law Forum). In this article, I suggest that the specific
operating mechanisms of the Guiding Cases be refined:
leveraging the strength of the trial supervision system
to endow the Guiding Cases with de facfo binding force;
selecting Guiding Cases with a view to solving issues
related to the application of law in situations where legal
rules are unclear, contradictory, abstract, and filled with
gaps; summarizing the major points of the adjudication
of Guiding Cases and publishing them on a unified
platform in a timely manner; and updating Guiding
Cases through the establishment of an argumentation
mechanism, an appeal mechanism, and a reporting
mechanism for handling judgments that deviate from
Guiding Cases.

s What do you think is the significance of developing a case
guidance system in a statutory-law country like China?

Ithink thisis something thatis very meaningful. However,
I'm wondering whether you have noticed an interesting
phenomenon about our two major legal systems: countries
with a case law system, represented by the United States
and the United Kingdom, have a complete set of statutory
laws; and in countries with statutory law, represented by

To view an excerpt of the full interview
of Dr. HU Zhenyuan, visit the CGCP
Classroom™, at https://cgclaw.stanford.
edu/cgcp-classroom-lesson-5.
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Ke James Yuan

Associate Managing Editor of the China Guiding Cases Project

Associate at Covington & Burling LLP

Germany and Japan, you will notice, if lower courts do
not follow the judgments of higher courts, their decisions
may be amended or the cases may be remanded for
retrial. Thus, the two legal systems seem to have already
seen each other’s strengths. From this perspective, they
have already started to embrace one another. Therefore,
the Case Guidance System plays an extremely important
role here. In a society that is constantly changing, if its
law only consists of statutory law, the law normally lags
behind. Judges must face new issues, solve new problems,
and even create new rules. What can be done if there is a
divergence of opinion in this process? How do we bridge
[the differences in opinion]? How do we protect judicial
authority? If we consider [the issue] at these levels, then
the Case Guidance System is very useful.

Today’s China is going through a judicial reform and this
judicial reform involves a wide range of aspects. Roughly
speaking, there are at least three levels [of this judicial
reform] that relate to the Case Guidance System. First,
there is the staffing of judges. We have implemented a quota
system for staffing judges. Under this system, only personnel
who adjudicate cases have the title “judge”. In this process,
judges fill in the front line to handle cases and adjudication
power has returned to judges. Second, there is a judicial
democratic reform. There have been proposals to further
enable peoples assessors to participate in the adjudication
of cases. Third, there is judicial openness. The preexisting
requirement for posting judgments and rulings on the
Internet is being further developed and perfected. At the
same time, there have been proposals to have the hearing of
cases by courts go online. These [developments] are already
or in the process of further promoting judicial justice.

They are all related to case guidance. For instance, the
issue of the staffing quota—we have returned adjudication
power to the hands of judges. Initially, for the results of the
adjudication of a case, the decision-making power was in
the hands of the chief judge [of a division of the court], but
now this power has returned to the hands of the judges who
preside over the case. This certainly conforms more closely
to the principle of direct adjudication and is in line with the
requirements of litigation procedures. This is very correct.
At the same time, a real problem is that as we move from a
centralized decision-making process to a decentralized one,
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we will see that the possibility of a divergence of opinions
increases. How can we solve this problem?

The same is true of judicial democracy—when people’s
assessors become more involved in the adjudication of
cases, they have a greater tendency to use common sense
in adjudicating a case. Because a judge is trained, he
or she will use [legal] techniques to adjudicate the case
in addition to common sense. How can we bridge the
differences in these two [approaches]? With the opening
of the judiciary to the public, these differences will be
magnified. Therefore, T think it is very important to
consider [what role] the case guidance system [will play]
at this point in time. It can be said that [such a system]
will be a good medicine for protecting judicial authority.

» What are your comments on the Guiding Cases chosen
until now?

In the initial stage of establishing a database of Guiding Cases,
avery important step was to fill the gaps. The current Guiding
Cases have summarized past judicial experience well. Many
of these cases were selected from the Supreme People’s Court’s
published cases or typical cases involving different areas of law
decided by different levels of courts. These cases have a wide
range of representation, involving criminal, administrative,
civil, commercial, intellectual property, and other legal fields.
According to my observations, this initial stage is now largely
completed. Thus, as legal professionals, we have higher
expectations and hope to see more new Guiding Cases that
have more guiding significance and are time-efficient in the
field of legal interpretation.

In China, Guiding Cases are very clearly defined not as
law, but as interpretations of the law. We already have
legal and judicial interpretations, so why do we still need
Guiding Cases? I think that although Guiding Cases can
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Dr. HU Zhenyuan

be used as vivid, real-life cases to explain the law to society
and to present the spirit of the law in a simple and concise
way, the core worth of Guiding Cases is as a declaration
to society of the attitude of the Supreme People’s Court
towards filling in legal loopholes and explaining legal
norms and the court’s roles in the unification of the
application of laws and the safeguarding of judicial
authority. Therefore, with further development of legal
methodology and legal interpretation, there should still
be more development of Guiding Cases, in terms of their
depth of legal interpretation, through the selection of
Guiding Cases and the presentation of their main points
of the adjudication.

Atthe same time, the pace of development in modern society
is accelerating, and the emergence of many new things poses
new challenges to our current legal rules. In addition to
the existing case database framework, the community of
legal practitioners is paying more attention to the Supreme
People’s Court’s views on novel issues brought about by
these new things. Sometimes, society does not have enough



)

CHINA LAW CONNECT e Issue 1 (June 2018)

time to wait for new legal or judicial interpretations. Once
problems arise, they need to be resolved immediately. The
efficiency characteristics of Guiding Cases are precisely
what can meet this time-sensitive demand. Therefore, the
expectations for Guiding Cases in the community of legal
practitioners will increase day by day.

o Do you think that the implementation of the Case
Guidance System needs to be supplemented by other
procedural laws?

Thats a very good question. If we only consider the
application of a [Guiding] Case at the judgment stage, it
can be said that we have omitted an important aspect of the
application of Guiding Cases. According to the provisions
of Article 7 of the Provisions of the Supreme Peoples Court
Concerning Work on Case Guidance, “[p]eople’s courts at
all levels should refer to the Guiding Cases released by
the Supreme Peoples Court when adjudicating similar
cases” Here, “should” suggests that people’s courts at all
levels must include Guiding Cases in the scope of legal
interpretation when adjudicating similar cases; but “refer
to” is not “follow”, and hence, people’s courts at all levels
need to distinguish between specific situations to consider
whether or not [the Guiding Cases] are applicable.

Is distinguishing between cases solely the task of the
judges? Of course not; the facts of a case are established
by the attack and defense methods put forth by the
litigants, and these attack and defense methods need to
be verified through debate. In addition, distinguishing
cases is the objective, but achieving this objective requires
techniques. If we know nothing about the techniques
used to distinguish cases, it is hard to imagine how this
case is distinguished from another case through the joint
efforts of lawyers and judges. Therefore, how to fully
develop the role of debates in court trials and how to
effectively employ techniques used to distinguish cases to
achieve the effects of debates are particularly important.
Without a perfect trial, there can be no perfect judgment.
Since the Case Guidance System has not yet made clear
provisions regarding these issues, and in judicial practice,
there are indeed judges who retrieve cases on their own
and make direct reference to such cases without debate,
this deserves more of our attention. If our judges,
for the purpose of applying Guiding Cases, carry out
adjudications without debate, this good system may be
adversely affected.

 As an experienced former judge and lawyer, what reform
measures do you think are most needed for China’s Case
Guidance System?

I think China’s Case Guidance System is still in its
process of development. As legal practitioners, we are

probably more concerned about its implementation, that
is, whether the system really works. Therefore, for issues
related to enforcement of cases, we need to consider
their binding force. This is the same in any law-related
system, which is difficult to take root if there are no legal
consequences for making it binding.

Regarding the issue of binding force, I do have some
suggestions—perhaps, we could establish three
mechanisms. First, after a Guiding Case is released, if
a lower court renders a judgment deviating from the
Guiding Case in the sense that the judgment rendered
by the lower court is inconsistent with the “Main Points
of the Adjudication” of the Guiding Case, if such a
deviating judgment is rendered, I think we need to have
an argumentation mechanism—that is to say, when
the lower court decides the case, it is required to fully
discuss why it does not follow the Guiding Case. Each
case is different from others and thus we must clarify
the differences among them. In this respect, I think we
can learn from the techniques employed by case law
countries, for instance, techniques used to distinguish
cases—how this case is different from that case, why a
case is not applicable, etc.

The second mechanism is an appeal mechanism. After
a judgment deviating from a Guiding Case is rendered,
both parties should have the right to lodge an appeal on
the grounds that the Guiding Case is not applied to the
case. If, in the course of reviewing the case, the upper
level court agrees and believes that this really is an issue, it
can remand the case for a retrial or amend the judgment.

The third mechanism is a reporting mechanism. Cases
change over time. As our society develops, some cases that
were decided a long time ago may no longer be suitable for
the society. A lower court, in making a value judgment, may
think that a certain [Guiding] Case is no longer suitable for
the pending case and may render a new decision. Under
that circumstance, in addition to the argumentation and
appeal mechanisms that I just mentioned, I think we could
establish a reporting mechanism. That is, at the same time
when such a decision is made, the lower court would report
its thoughts on the [Guiding] Case to the upper court and
the report could be submitted level by level to the Supreme
Court, which could decide whether the original case is still
suitable for application.

In the provisions on Guiding Cases, the Supreme
[People’s] Court states that [people’s courts] “should
refer to” Guiding Cases, and my understanding covers
the following two aspects: “should” suggests that we
must consider the possibility of applying the Guiding
Cases and “refer to” suggests that different cases have
different facts, and thus, one should examine each case

China Guiding Cases Project
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and decide whether to apply a Guiding Case. This is
still quite abstract, and therefore, if this is supplemented
with the three mechanisms, I think that [the idea that
people’s courts] “should refer to” [Guiding Cases] will be
implemented more effectively.

These are some of my rough ideas [on reform measures].

« How has your previous experience as a judge helped
your professional career as a lawyer? Did it take you
some time to transition into your new role as a lawyer?
As a lawyer, do you have the opportunity to use cases in
your work? Could you give a few examples?

There are indeed different perspectives as a judge or
lawyer. Judges must adjudicate cases from a neutral
standpoint, whereas lawyers must, within the confines of
the law, think about issues from their client’s perspective.
Nevertheless, both judges and lawyers must have case-
based thinking and be skilled in using cases. To some
extent, lawyers are even more reliant on cases than
judges. Regardless of handling non-litigation projects
or litigation cases, lawyers often need to answer many
questions from clients. Some questions can be answered
more persuasively by using case analytics. In such
circumstances, cases are not confined to Guiding Cases,
but include all related cases with reference value.

In oneinstance, we dealt with a case in which our client was
sued for compensation because of an alleged “erroneous
preservation [of property]” The client was the plaintiff
in another case, in which the client had brought suit
against two defendants who had defaulted on payment
for goods and the client had also applied to seal up the
second defendant’s bank account. However, the result of
the suit was that only the first defendant was held liable
for the payment for the goods. Thereafter, the second
defendant sued our client for sealing up his bank account,
which had caused the second defendant’s immense losses.
[The second defendant also contended that our client]
had made a subjective mistake in the application for
the preservation of the second defendant’s property and
therefore requested compensation. Our client lost the
first-instance suit handled by a basic people’s court and
appealed to the intermediate people’s court, engaging us
to analyze the case.

at STANFORD Law ScHooL CHINA GUIDING Cases Project, CLC Spotlight™, June 2018, https://cge.law.stanford.edu/cle-spotlight/cle-1-201806- 3

interview-2-ke-yuan.

The original, Chinese version of this CGCP Interview was prepared by Ke James Yuan. The English version was prepared by Allison Goh, Sean :
Webb, YANG Kexin, and Sylvia Zhang, and was finalized by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. The information and views set out %

== |
Dr. Hu (2nd from right) and other distinguished legal experts
discuss the possible outcomes of the hypothetical case at

the CGCP’s 2018 conference in Beijing

We noticed that compensation for mistakes made in
relation to applications for preservation [of property] is only
mentioned in China’s Civil Procedure Law and is not clearly
defined in the Tort Law, nor are there relevant judicial
interpretations. In other words, this issue was ambiguous
in legal rules. Thus, we employed thorough research on
cases and looked through dozens of judgments rendered by
that intermediate people’s court as well as those rendered
by related higher people’s courts and the Supreme People’s
Court. We identified similar adjudications and chose the
relevant reasoning in these adjudications, based on various
perspectives and principles, such as subjective fault, loss
and damage, causation, etc., that we could use to argue
our own points. In combing through these judgments, we
created an “adjudication tracking map”

From this map, the second-instance court of this
case could clearly see from every angle the different
perspectives held by the court and upper courts, and
how the first-instance court’s reasons were different from
these perspectives. Ultimately, the second-instance court
reversed the decision of the first-instance court according
to law and rejected all of the other party’s litigation
requests. We believe that this “adjudication tracking
map~ was instrumental to the success of our case and left
an intuitive and lasting impression on the judges in the
second-instance court. ®

in this Interview are the responsibility of the interviewee and do not necessarily reflect the work or views of the China Guiding Cases Project.
V(R B AR A T EGEF TAENIA)  (Provisions of the Supreme People’s Court Concerning Work on Case Guidance), passed by the Adjudication Committee

of the Supreme People’s Court on Nov. 15,2010, issued on and effective as of Nov. 26,2010, STANFORD Law ScHooL CHINA GUIDING CaAsES ProJecT, English Guiding
Cases Rules, June 12, 2015 Edition, https://cgc.Jaw.stanford.edu/guiding-cases-rules/20101 126-english.
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Want to have hard copies of

China Law Connect?

The China Guiding Cases Project (the “CGCP”) relies
on the kind donations of readers to publish China
Law Connect.

Visit  https://cgc.law.stanford.edu/home/support-
us/donate to make a contribution to ensure that the
CGCP can continue to produce the original content
and cutting edge scholarship illuminating the latest
Chinese legal developments that impact you and
others around the world.

DONATION OPTIONS

$150 for the THREE 2018 issues
$200 for the FOUR 2019 issues
$200 for the FOUR 2020 issues

Those who donate $300 or more per year will also
be guaranteed seats at all CGCP events organized for
that year.

This is a great opportunity to avoid our long wait lists!

Please complete the following form to let us know
where to mail your hard copies of China Law
Connect: https://stanford.io/2KrVivl.

Events organized by the China Guiding Cases Project
throughout the year are made possible by the kind
support of our sponsors.

For a complete list of our current sponsors, visit
https://cgc.law.stanford.edu/home/support-us/
sponsor.

Interested in supporting
future events of the China
Guiding Cases Project?

Contact Dr. Mei Gechlik, Founder & Director of
the China Guiding Cases Project, at mgechlik@law.
stanford.edu, to discuss sponsorship opportunities.
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China Law Connect and Belt & Road Countries™>*

Jennifer Ingram

Managing Editor of the China Guiding Cases Project

China’s Belt and Road Initiative

More than 2,000 years ago, the major civilizations of Asia,
Europe,and Africawerelinked through an extensive network
of trade routes, along which they traded silk and many other
goods, shared technologies, and had various intellectual and
cultural exchanges that influenced the languages, practices,
and religions of the region and, from there, the world (see
Image 1). The term “Silk Road” is often used to refer to this
network, evoking images of large caravans traveling across
the desert landscape. These routes, however, were not only
on land but also traversed the sea.!

Fast forward to the Fall of 2013, when Chinese President
XI Jinping, while on an official tour of Central and
Southeast Asia, first mentioned Chinas idea to revamp
the historical Silk Road and bolster the modern-day land
and sea links across these regions and the Middle East and
other parts of Asia, Europe, and Africa. In March 2015,
the Chinese government formally announced its plans to
develop the “Silk Road Economic Belt and the 21st Century
Maritime Silk Road” or the “Belt and Road Initiative” (the
“BRI”), with five major “cooperation priorities™ policy
coordination, facilities connectivity, unimpeded trade,
financial integration, and people-to-people bonds.?

Countries Participating in the Initiative
While the substantive priorities of the BRI are clear, its

geographical coverage is not. The map first used by the official
Chinese press to illustrate the BRI highlights two main routes

Jennifer Ingram

Managing Editor, China Guiding Cases Project, Stanford Law School

Jennifer Ingram is the Managing Editor of the China Guiding Cases Project (the “CGCP”). Ms. Ingram
began working with the CGCP when it was founded, while a student at Stanford Law School. She has worked
closely with Dr. Mei Gechlik, Founder and Director of the CGCP, on the management and development of
the project, releasing groundbreaking products related to Guiding Cases and launching the Belt and Road
Series to deepen stakeholders’ understanding of this significant but not yet fully understood development. She also has
experience in dispute resolution across diverse jurisdictions, ranging from South Africa and India to the Netherlands and
Hungary, and has reviewed large-scale investment projects from a corporate and legal perspective as well as their impact on
communities, recently focusing on projects in Kenya with Chinese investment. Ms. Ingram received a B.A. in Literature from
Yale College, where she also majored in Ethnicity, Race & Migration, and a ].D. from Stanford Law School.

Image 1: Part of 9th century fresco from Bezekhk ITaousarzd Buddha Caves
near Turfan, Xinjiang, China, depicting Sogdian merchants of ancient Iran.
Color reproduction of mural, which was destroyed during WWIL

Source: https://commons.wikimedia.org/wiki/File: BezeklikSogdianMerchants.jpg
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101 B&R Countries™ Identified by the CGCP

Afghanistan (3) Estonia (1) Lebanon (2) Papua New Tonga
Albania (4) Ethiopia (3) Lithuania Guinea Tunisia (1)
Argentina (2) France Luxembourg Philippines (1) Turkey (4)
Armenia (1) Georgia (2) Republic of North Poland (4) Turkmenistan
Austria Germany (1) Macedonia Qatar Ukraine (1)
Azerbaijan (2) Ghana Madagascar Romania United Arab
Bahrain Greece (2) Malaysia (3) Russia (4) Emirates (2)
Bangladesh (1) Hungary (3) Maldives (1) Saudi Arabia (1) United Kingdom
Belarus (4) India Mauritius Serbia (6) Uruguay
Belgium Indonesia (2) Moldova (1) Sierra Leone Uzbekistan (5)
Bhutan Iran Mongolia (9) Singapore (1) Vietnam (3)
Bosnia and Iraq (1) Montenegro (2) Slovakia Yemen

Herzegovina (3) Ireland (1) Morocco Slovenia Zimbabwe
Brunei (2) Israel (1) Myanmar (5) South Africa
Bulgaria Italy Namibia Republic of Korea
Cambodia (9) Japan Nepal (3) Spain
Chile (3) Jordan Netherlands (2) Sri Lanka (4)
Costa Rica Kazakhstan (7) New Zealand Switzerland (2) Bold  Profile included on
Croatia (1) Kenya (2) Norway (3) Syria (1) . ‘_Be“ and Road Portal
Czech Republic (3) Kuwait Oman Tajikistan (1) e Signed MQU N

P Y No.) cooperation agreements

Denmark Kyrgyzstan (2) Pakistan (6) Tanzania (1) (e P ¢ -

i i < G at 2017 Belt and Road Forum
DJ]bOlm Laos (4) Palestine (3) Thailand (1) Plain  Interest and/or involment
Egypt (2) Latvia Panama Timor-Leste (1) in BRI indicated in other ways

(see Image 2): aland route connecting inland China to Europe
through the Middle East, including a pass through Moscow
(“Silk Road Economic Belt”), and a sea route originating on
the southern Chinese coast and moving through Southeast
Asia and the Pacific Island region, the Indian Ocean, and over
to eastern Africa before traveling through the Red Sea up
to the Mediterranean (“21st Century Maritime Silk Road”).
This map is, however, misleading. The above-mentioned
2015 official document states explicitly that all countries as
well as international and regional organizations are welcome
to actively participate in the BRI

No Official Count

There is no official count of countries involved in the BRI. At
the first Belt and Road Forum for International Cooperation,
held in May 2017 in Beijing (the “2017 Belt and Road
Forum?”), President Xi said that 68 countries and international
organizations had signed “Belt and Road cooperation
agreements.* The official Belt and Road Portal (www.
yidaiyilu.gov.cn), which was launched in March 2017, profiles
72 countries in a section titled “International Cooperation’”
It is, however, unclear whether only these 72 countries are
considered to be ofhcially participating in the global initiative.

The CGCP’s Count

The significance of the BRI and its implications for the
world, especially legal developments inside and outside
China, cannot be thoroughly understood unless it is
clear who the players are. Driven by a desire to shed
light on these important topics, the China Guiding Cases
Project (the “CGCP”) of Stanford Law School launched

Gl=E RS X

Image 3

its Belt and Road Series in November 2016 to, inter alia,
track the involvement of countries around the world in
the BRI and feature these countries in the Belt & Road
Countries™ (“ B&R Countries™”) portion of the Belt and
Road Series.

According to the CGCP’s research, there are, not including
China, currently 101 B&R Countries™, which, according to
the CGCP’s definition, are broadly divided into two groups.
The first group consists of countries that are expressly targeted
by Chinainits plans for the BRI, as evidenced by their inclusion
on the Belt and Road Portal and/or the fact that their citizens
or companies registered there were involved in Belt & Road
Cases™ (“B&R Cases™”), which are exemplary cases released
by the Supreme Peoples Court showing how disputes relevant
to the BRI have been successfully resolved by Chinese courts.’
The second group consists of countries which have taken
affirmative steps to indicate their interest and/or involvement
in the BRI by signing memoranda of understanding or
cooperation agreements at the 2017 Belt and Road Forum® or
by signing BRI-related agreements or pledging their support
for the BRI at other times (see Image 3).

Following this definition, the CGCP counts as B&R
Countries™ 29 countries in addition to the 72 currently listed
on the Belt and Road Portal. These 29 countries include:

« six countries whose private citizens or companies were
involved in B&R Cuases™,;

« 11 countries that signed memoranda of understanding or
cooperation agreements at the 2017 Belt and Road Forum
(at least 47 of the 72 countries profiled on the Belt and
Road Portal signed such agreements);’ and
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B&R Countries™ Regional Distribution

12 countries that have indicated their interest at other
times through pledges or joint statements or other
agreements signed with China that relate to the BRL

Image 4 shows the geographical distribution of the 101 B&R
Countries™ identified by the CGCP*® A few observations are
worth noting:

« 45 countries (almost all) in Asia

All of the countries in Central Asia (i.e., five), South-
Eastern Asia (i.e., 11), Southern Asia (i.e., nine), and all
but one of the 18 countries of Western Asia (that is, 17
countries) are B&R Countries™ based on the fact that
they have been featured on the Belt and Road Portal
(see Table 1).° China’s authorities have also highlighted
the country’s closest neighbors in Eastern Asia (three
countries), with two (i.e., Mongolia and South Korea)
being listed on the Belt and Road Portal and one (i.e.,
Japan) involved in a B&R Case™. Given the region’s
central importance to the ancient Silk Road, the fact that
the BRI was first introduced by President Xi while on an
official visit to Central Asia, and the opportunities for the
development of infrastructure and other ties across the
continent, Asian countries are expected to play a central
role in the global plan. Tt is, therefore, not a surprise that

almost all of these countries are B&R Countries™,

Image 4

Table 1 T Identified by Identified by

(0} Chinese authorities the CGCP
B&R ;[X on inB&R  agreement(s) other pledge/
Countries™ L Portal* Case™ at Forum** agreement
ASIA 45 EE 1
Central 5 5
East 3 2 1
South-east 11 11
South 9 9
West | 17 17

* “Portal” means official Chinese Belt and Road Portal
** “Forum” means the 2017 Belt and Road Forum

» 34 countries in Europe

From its origins in Central Asia, the BRI, like the ancient
Silk Road, has also attracted the participation of many
European parties. All Eastern European countries (i.e.,
10) and a majority of Southern European countries (ie.,
seven) are profiled on the Belt and Road Portal, with the
remainder of Southern European countries (i.e., three)
having indicated their participation through BRI-related
agreements.'”  While the Belt and Road Portal also
highlights some Northern European countries (i.e., three),
there are four other B&R Countries™ in this sub-region:
two involved in B&R Cases™ and two having signed BRI-

China Guiding Cases Project
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Table 2 T Identified by Identified by

O Chinese authorities the CGCP
B&R I on in B&R  agreement(s) other pledge/
Countries™ L  Portal* Case™ at Forum** agreement
-EUROPE - 34 ! 21 4_ T 6 3.
East 10 10
South 10 7 1 2
West 7 1 2 3 1
North 7 &) 2 2

* “Portal” means official Chinese Belt and Road Portal
** “Forum” means the 2017 Belt and Road Forum

related agreements. Western Europe is the least represented
European sub-region on the Belt and Road Portal (with just
one country profiled), though more in the region have been
identified as B&R Countries™ based on their involvement
in B&R Cases™ (two countries) and their signing of BRI-
related agreements (four countries) (see Table 2). This
seems o suggest that while Western European countries
are quite interested in the BRI and are certainly welcome to
participate, more needs to be done to bring them into the
core of the Chinese plan.

+ 14 countries in Africa

As much as China wants to continue strengthening its
relationships with African countries, Table 3 shows that
many of these countries have not yet expressed clear
intentions to join the BRI. While parts of Africa are
profiled on the Belt and Road Portal (five countries), most
of the African nations involved in the BRI (nine additional
countries) have been identified as B&R Countries™ for
other reasons.

Eastern and Northern Africa are important to the BRI
given the main maritime route traced in the first BRI map
provided by the Chinese authorities (see above, Image 2).
Most of the African countries profiled on the Belt and Road
Portal are located in these regions (two Eastern African
countries and two Northern African countries). The CGCP
has identified even more B&R Countries™ in these areas

Table 3 T Identified by Identified by

O Chinese authorities the CGCP
B&R K on in B&R  agreement(s)  other pledge/
Countries™ L Portal* Case™ at Forum** agreement
AFRICA 14 5 1 3 5
East 7 2 2 3
South 2 1 1 1
West 2 1
North 3 2 1

* “Portal” means official Chinese Belt and Road Portal
** “Forum” means the 2017 Belt and Road Forum

Gl=E RS X

by discovering that five more Eastern African countries
and one more Northern African country have signed BRI-
related agreements.

Southern Africa and Western Africa are farther away
from the main BRI routes, but a total of four countries
in these regions are B&R Couniries™. The involvement
of these countries despite their geographical distance
from the main BRI routes is likely driven by the strategic
consideration on the part of both China and these nations
to leverage their existing relationships for cooperation
under the global plan (e.g., China’s relationship with South
Africa as a fellow “BRICS” nation as well as the extensive
investments and relationships China has developed with
these African countries over recent years).

« Eight other countries

The remaining B&R Countries™ truly reflect the open and
inclusive nature of the initiative. The CGCP now counts
five B&R Countries™ in Latin (i.e., Central and Southern)
America, as well as three in the distant Oceania region
(see Table 4). Like Africa, Latin America in recent years
has been increasingly recognized by China for its strategic
importance, and the BRI is expected to drive more
opportunities in the region, especially in the areas of trade
and investment."

Table 4 T Identified by Identified by

O Chinese authorities the CGCP

T
B&R A on inB&R  agreement(s)  other pledge/
Countries™ L Portal* Case™ al Forum™** agreement
AMERICAS 14 5 1 3 5
Central 7 2 2 3
South 2 1 1 1
OCEANIA 3 1 2

* “Portal” means official Chinese Belt and Road Portal
* “Forum” means the 2017 Belt and Road Forum

Analysis of B&R Countries™ in China Law Connect

Identifying which countries have joined or will likely
join the BRI is just the beginning of the CGCP’s in-depth
study of the BRI. Since the initiative was first announced,
interested parties around the world have been trying
to understand what it actually means. Pessimists have
expressed concerns over whether countries will indeed
benefit from their participation. For instance, will the
transnational infrastructure projects at the center of the
global plan result in impossibly high debt burdens for
participating countries?  Optimists, however, predict
that these infrastructure projects will promote economic
development in less developed countries. In addition,
optimists may argue that China’s need to make the BRI

LHOITLOAS D10
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a success following its enshrinement in the Chinese
Constitution will help encourage reforms that can benefit
all stakeholders.

All of these issues demand long-term commitment to
focused research and analysis. As a result, the CGCP
has decided to feature in each issue of China Law
Connect (as part of the CLC Spotlight™ Series) a few
B&R Countries™ to show exactly how the BRI is playing
out on the ground, along with analyses contributed
by interested observers. By looking closely at how
the global initiative is being translated into national
policy and how people around the world (e.g., local
businesspeople and regular citizens alike) are getting
involved, the CGCP will help unearth lessons and
reveal the degree to which the BRI’s promise of win-

also available at STANFORD Law ScHooL CHINA GUIDING CasEes ProjecT, CLC Spotlight™, June 2018, https://cgelaw.stanford.edu/cle-spotlight/
cle-1-201806-bandr-1-jennifer-ingram. The author thanks Liyi Ye, Associate Managing Editor of the China Guiding Cases Project, for her research

support and editorial assistance.

The original, English version of this piece was edited by Dimitri Phillips and Dr. Mei Gechlik. The information and views set out in this piece are
the responsibility of the author and do not necessarily reflect the work or views of the China Guiding Cases Project.

win cooperation will be easy or difficult to achieve in
different regions. The information and analyses shared
through the CLC Spotlight™ pieces will also enrich the
content of individual B&R Countries™ pages featured
on the CGCP website.

The BRI is an ambitious and complex plan with an expansive
scope. If the initiative is implemented well, China can come
to be seen as a truly responsible and respectable global power
that can help shape international policy to solve worldwide
challenges. It is the CGCP’ hope that, through the CLC
Spotlight™ Series on B&R Countries™, the significance
of the initiative will be understood, and all stakeholders,
including China, can thereby be better informed to find
good solutions for tackling legal, business, and other issues
arising under the far-reaching initiative. @

The United Nations Educational, Scientific and Cultural Organization notes that the maritime routes, which came to be known as the “Spice Routes”, were also an

important part of this network. For more information, see Abou! the Silk Road, UN. Epuc., Sc1. & CULT. ORG., https://en.unesco.org/silkroad/about-silk-road.

2 (ifah sk s BB i A | W R b R B0 R R 54T Eh ) (Vision and Actions on Jointly Building Silk Road Economic Belt and 21st-Century Maritime Silk
Road), issued by the National Development and Reform Commission, Ministry of Foreign Affairs, and Ministry of Commerce of the People’s Republic of China, with
State Council authorization, on Mar. 28, 2015, https://eng.vidaiyilu.gov.en/qwyw/qwib/ 1084 htm.

* Id. Section VIL

* See, e.g., Xi Says Belt and Road Forum Fruitful, XinHUA, May 15, 2017, http://www.xinhuanet.com/english/2017-05/15/c_136285787.htm.

> 'The CGCP produces high-quality translations of these cases and publishes them as B&R Cases™ on the CGCP website, at https://cge.law.stanford.edu/belt-and-

road/b-and-r-cases,

Over 160 bilateral agreements were signed at the 2017 Belt and Road Forum across the five major “cooperation priorities” of the BRL

This number only includes those countries explicitly identified as signatories in the List of Deliverables of the Belt and Road Forum for International Cooperation, which
lists the cooperation agreements signed by representatives attending the 2017 Belt and Road Forum. Other countries featured or not featured on the Belt and Road
Portal may have also signed cooperation agreements at the high-level event but are not specifically identified as signatories in this list. See, e.g., List of Deliverables of
Belt and Road Forum, XINHUA, May 16, 2017, https://eng.yidaiyilu.gov.cn/qwyw/rdxw/13698. htm.

The regional breakdown is based on the UN. Statistics Division groupings commonly referred to as the M49 Standard. Standard Country or Area Codes for Statistical
Use, UN. StatisTics Division, https://unstats.un.org/unsd/methodology/m49.

There is no Northern Asia region under the M49 Standard, with Russia being grouped in Eastern Europe.

Annual summits aimed at increasing cooperation between China and Eastern and Southern European countries have been organized since 2012. For more
information, see Coor. BETW'N CHINA & CENT. & E. EUR. COUNTRIES, http://www.china-ceec.org/eng,

China specifically invited Latin American countries to join the BRI at the beginning of this year. See, e.g., Chinese President Calls for Concerted Efforts with Latin
America on Be+R Initiative, XINHUA, Jan. 23, 2018, http://www.xinhuanet.com/english/2018-01/23/c_136915970.htm.

China Guiding Cases Project
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The achievements of the China Guiding Cases
Project are made possible through the hard work
of our 200-member strong team of volunteer law
school students, other graduate students, translation
professionals, and attorneys based around the world.

Do you want to get involved?

Want to contribute to our
mission to advance the
understanding of Chinese law
and help to develop a more
transparent and accountable
judiciary in China?

3 join our team, visit https://cgc.law.
i stanford.edu/get-involved/volunteer.

China Law Connect welcomes sponsored content

from law firms, businesses, or other organizations

around the world that are interested in reaching our
global readership.

Want to advertise open
positions with your firm,
business, or organization;
recent news and
accomplishments;
or upcoming events?

If you are interested in sponsoring content to

appear in future issues of the journal, please contact

Shuohan Fu, Associate Managing Editor of the
CGCP, at shuohanf@stanford.edu.
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News and Events

March 2018 | CGCP Conference in Beijing

On March 30, 2018, the China Guiding Cases Project (the “CGCP”) of Stanford Law School hosted a large-scale conference
titled Chinas Case Guidance System and Belt and Road Initiative: Practical Insights and Prospects at the Stanford Center
at Peking University in Beijing. Consisting of a lawyers’ oral presentation over a hypothetical case and panel sessions
covering key areas of the law, including commercial law and intellectual property (“IP”) rights, the full-day conference
served as a critical platform for distinguished foreign and Chinese legal experts to share their insights about China’s
Guiding Cases and other important cases released by the Supreme People’s Court of China, such as “Belt and Road”
Typical Cases, and to discuss their prospects.
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More than 160 participants attended the conference, including judges, lawyers, academics, and students from across China,
as well as winners and finalists of the 2017 China Cases Insights™ Writing Contest. Speakers included, among many other
distinguished experts, Judge William A. Fletcher (Judge of the U.S. Court of Appeals for the Ninth Circuit), Judge Toshiaki
limura (former Chief Judge of the Intellectual Property High Court of Japan), and Chief Judge Diane Wood (Chief Judge
of the U.S. Court of Appeals for the Seventh Circuit), as well as Judge GUO Feng (Deputy Director, Research Office of the

Supreme People’s Court) and Mr. SU Chi (former President of the Beijing IP Court).

China Guiding Cases Project
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Speakers of the Keynote Session (from left): Judge William A. Fletcher, Judge Toshiaki Iimura, Chief Judge Diane Wood, Judge GUO Feng, and Mr. SU Chi

The response from the conference participants was tremendous. In a post-conference survey administered by the
CGCP, many attendees praised the excellent speakers at the event and the conference materials provided. The lawyers’
oral presentation was the highest-rated session of the conference. Audiences were impressed with the interactive and
informative exchanges between judges, lawyers, and discussants surrounding the hypothetical intellectual property case
written for the occasion.
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China Guiding Cases Project
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Lawyers’ oral presentation over a hypothetical case

For more information about the conference, please visit the CGCP website, at https://cgc.law.stanford.edu/event/20180330-
conference-in-beijing.
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Speakers of the CGCP’s 2018 Conference in Beijing (front — from left to right): Dr. Mei Gechlik, Judge William A. Fletcher, Judge GUO Feng, Chief
Judge Diane Wood, Mr. SU Chi, Mr. Rick Tang (Fu Tak Iam Foundation), Judge Toshiaki Iimura, and Dr. Leon Lee (Central University of Finance
and Economics); (back — from left to right): Jennifer Ingram (CGCP), Weiguo “Will” Chen (Sheppard, Mullin, Richter ¢~ Hampton LLP), Guilherme
Rizzo Amaral (Souto Correa Cesa Lummertz & Amaral Advogados), James McManis (McManis Faulkner), Xianyun Lin (Shenzhen Municipal
Public Security Bureaw), Dr. James J. Zhu (JunHe LLP), Professor GUO Li (Peking University Law School), Dr. HU Zhenyuan (Fangda Partners), and
Katharine A. Bostick (Microsoft (China) Co. Ltd.)

A book presenting highlights of the conference, including chapters and shorter notes contributed by some speakers, will
be published later this year. ®

China Cases Insights™; Writing Contests 2017 and 2018

In May 2017, the CGCP launched China Cases Insights™, a series which aims at providing legal and business professionals
with concise and practical information, as well as insightful analyses and indispensable takeaways, about cases in or related to
China to help these professionals in their practice of law and business. To draw more attention to this important new series,
the CGCP organized an international writing contest for students and legal professionals around the world to draft their own
China Cases Insights™ pieces. Submissions were received from students, lawyers, and judges located in Europe, different
parts of Asia, and all across China. Four authors of three outstanding pieces were chosen as winners of the contest, and they
presented their works at the CGCP’s large-scale conference held in Beijing in March 2018. Over 25 contest finalists were also
invited to participate in the conference.

Building on the success of the 2017 contest, the CGCP is excited to announce its 2018 China Cases Insights™ Writing
Contest! Students and professionals, including judges, lawyers, academics, and other experts, both inside and outside China,
are invited to submit concise, original pieces analyzing the most important recent cases related to China and discussing their
significance to Chinese and international legal and business communities.

Authors of quality submissions will have the opportunity to receive feedback from the CGCP’s experienced editorial
team and have their pieces published as China Cases Insights™ in China Law Connect (https://cge law.stanford.edu/

china-law-connect).

China Guiding Cases Project
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The author(s) of the best submission(s) may also have the opportunity to participate in a large-scale conference in China
in the Fall of 2019, alongside foreign and Chinese judges and other leading experts, and/or in other CGCP events, funding
permitting.

Contest participants are welcome to submit individually or partner with another eligible person to co-author a piece.
Submissions should be emailed to contactcgcp@law.stanford.edu by October 15, 2018.

For details about the contest, please visit https://cgc.law.stanford.edu/event/china-cases-insights-writing-contest-2018. @

July 2018 | CGCP to Participate in the Forum on the Belt and Road Legal Cooperation

CGCP Founder and Director Dr. Mei Gechlik has accepted an invitation from China’s Ministry of Foreign Affairs
to participate in the Forum on the Belt and Road Legal Cooperation, which will be held on July 2-3, 2018, at
the Diaoyutai State Guesthouse in Beijing. Dr. Gechlik will present the CGCP’s most recent findings related to
“Belt and Road Initiative Legal Exchange and Cooperation” to the Chinese and international high-level officials
and representatives in attendance. She will be joined on the panel by top representatives from the Association of
Southeast Asian Nations (ASEAN) Law Association, Ministry of Foreign Affairs of Ethiopia, Foreign Ministry of
Brazil, and Ministry of Foreign Affairs and East African Cooperation of Tanzania, among others. ®
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