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CHINA LAW CONNECT s Issue 10 (September 2020)

M E RS
Dr. Mei Gechlik

Dear Readers,

The content of this issue of China Law Connect (“CLC”) highlights
the continued efforts made by many Chinese judges and lawyers
toimprove Chinas legal system despite all of the challenges taking
place inside and outside the country.

Another Step to Cultivate a Case-Based Legal Culture

In July 2020, the Supreme People’s Court of China (the “SPC”)
released a set of rules—Guiding Opinions of the Supreme People’s
Court on Unifying the Application of Law and Strengthening the
Search for Sinilar Cases (Trial Implementation)—guiding, inter alia,
the use of Guiding Cases, cases adjudicated by the SPC, and other
important cases in the country. The rules instruct all Chinese
judges to search for these cases to determine whether at least one
of them is “similar” to a pending case before the judges and, if yes,
apply similar legal principles accordingly. This marks another
progressive step taken by the SPC to cultivate a case-based legal
culture in a country that has traditionally focused on legislation
only. In a CLC Spotlight™ piece, I share my meticulous English
translation of this set of rules and provide key annotations. To
what extent will Chinese judges follow these rules in the coming
years? This is an important question, the answer to which will
reveal whether judicial consistency can take root in China.

The exact impact of the above rules will not be known until a
certain time in the future. However, two studies conducted by
members of the China Guiding Cases Project (the “CGCP”)
show the importance of two Guiding Cases and the influence
they and related cases have exerted.

Guiding Case No. 15 and How China “Pierces the Corporate
Veil”

In a commentary titled An In-Depth Analysis of a Guiding Case
That Has Been Used in Hundreds of Subsequent Cases: Is Guiding
Case No. 155 Ground-Breaking Determination of Commingled
Personalities of Affiliated Companies a Success?, David Wei Zhao,
Associate Managing Editor of the CGCP and a lawyer in
Kunming, and Ziwen Tan, Editor of the CGCP and a graduate
student in Beijing, share findings of their empirical study of
171 select subsequent judgments/rulings rendered by Chinese
courts that explicitly cited Guiding Case No. 15. This Guiding
Case has improved China’s system of denying the personality
of a corporate legal person, which is similar to the principle of
“piercing the corporate veil” in Anglo-American legal systems.

China Guiding Cases Project
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The courts rendering the subsequent judgments/rulings have
enriched the guiding content provided in Guiding Case No. 15,
making the standards for determining “commingled personalities
of affiliated companies” and related legal liabilities clearer and
more specific. Overall, the authors conclude that “[this] shows
that China’s Guiding Cases System is becoming more mature.”

Guiding Case No. 113 and the Series of FF” Trademark Cases

In another commentary titled The Series of “ 7~ #F” Trademark
Cases: The Impact on the Infringing Company and the Implications
for Celebrities, Yi Chen, Editor of the CGCP and a lawyer in
Beijing, and Xinyue Zhu, Editor of the CGCP and a graduate
student in Germany, explain the lines of reasoning used in the
adjudication of a series of cases involving the “ 7~/ trademark
and related trademarks, which were challenged by internationally
recognized basketball star Michael Jordan. The authors discuss
the guiding significance of the eleven cases in this series of cases
and Guiding Case No. 113 (which is based on one of the eleven
cases) for Chinese courts when they adjudicate cases that are
similar to these trademark cases in the future. In addition, the
authors provide practical suggestions to help foreign natural
persons better understand how to protect their names, translated
names, stage names, pinyin transliterations of all such names, and
their portrait silhouettes in China, and how to contest enterprise
names maliciously registered by others.

Useful Lessons from the United States
In an Experts Cornmnect™ piece titled June Medical Services, L.L.C.
v. Russo—Looking for Guidance, Mr. James McManis, a leading
U.S. trial lawyer, analyzes a recent U.S. Supreme Court case, June
Medical Services, L.L.C. v. Russo, and discusses the real meaning
of the stare decisis doctrine and the cornerstone upon which itis
built. He concludes the commentary with a thoughtful statement
about what this all means to China’s judiciary amid its efforts
striving to decide like cases alike.

We hope you enjoy the insights and information shared in this
issue of CLC!

Sincerely,
Dr. Mei Gechlik

Founder and Director, China Guiding Cases Project
Editor-in-Chief, China Law Connect

* fk R, piE R, (PEMEAERE), Fl04, il (20204294 ),

http://cge.law.stanford.edu/zh-hans/cle-10-202009,
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** Dr. Mei Gechlik, Edifor’s Note, 10 CHINA Law CONNECT v (Sept. 2020),
http://cge.law.stanford.edu/clc-10-202009.
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Nel mezzo del cammin di nostra vita,
Mi ritrovai per una selva oscura,
Che la diritta via era smarrita.

When [ had journeyed half of our life’s way,
I found myself within a shadowed forest,
for T had lost the path that does not stray:'

Dante’s Inferno, Canto I

Abstract

In June Medical Services, L.L.C. v. Russo, Chief Justice
John Roberts of the Supreme Court of the United States
stated that he was bound to follow Whole Womans
Health v. Hellerstedt, even though, as one of the three
dissenting justices in the case, he continued to believe
that it was wrongly decided. The Chief explained that
the two cases were alike and “the legal doctrine of stare
decisis requires us, absent special circumstances, to
treat like cases alike”. The four dissenting justices in
June Medical Services disagreed, on various grounds
ranging from finding that Whole Womans Health was
not a similar case to arguing that the earlier decision
was poorly reasoned and should be overruled.

Drawing on the different opinions of June Medical
Services and his insights developed over several decades
as a leading U.S. trial attorney, the author of this
commentary discusses the real meaning of the stare
decisis doctrine and the cornerstone upon which it is
built. He concludes the commentary with a thoughtful
statement about what this all means to Chinas judiciary
amid its efforts striving to decide like cases alike.

Introduction

In July 2013, the state of Texas enacted a law that required
doctors performing abortions to have admission privileges
at a state hospital within 30 miles of the abortion clinic.?
On June 27, 2016, the Supreme Court of the United States,
in a 5-3 decision of Whole Woman’s Health v. Hellerstedt,
ruled that the law was unconstitutional, finding that it
imposed an undue burden on a woman’ ability to obtain
an abortion.* Chief Justice John Roberts was one of the
three justices who dissented from the decision.

Meanwhile, in 2014, the legislature in Louisiana passed an
almost identical bill, likewise requiring physicians performing
abortions to have admitting privileges at a hospital “located
not further than thirty miles from the location at which the

CHINA LAW CONNECT « Issue 10 (September 2020)

June Medical Services, L.L.C. v. Russo—
Looking for Guidance*
James McManis

abortion is performed”* When the Louisiana statute was
challenged, a United States District Court struck it down in
April 2017, based on the Whole Woman’s Health decision.

In September 2018, the U.S. Court of Appeals for the Fifth
Circuit reversed and approved Louisiana’s law in a decision
that drew some critical comment.” As Travis J. Tu, a co-
counsel on the case when it was reviewed by the Supreme
Court, stated on ABC News in March 2020,

[T]he Fifth Circuit did things that even law
students know appeals courts aren't supposed to
dol. It] did not faithfully apply Supreme Court
precedent [Whole Womans Health], and just as
bad, the Fifth Circuit completely disregarded the
trial court’s factual findings.®

Finally, on June 29, 2020, in the 5-4 decision of June Medical
Services, L.L.C. v. Russo, the Supreme Court reversed the
Fifth Circuit’s ruling, relying in part on the doctrine of
stare decisis.”

Chief Justice Roberts Felt Bound to Follow Whole
Woman’s Health

In June Medical Services, the critical fifth vote to reverse was
provided by Chief Justice Roberts in a concurring opinion.
The Chief Justice noted that he had joined the dissent in
Whole Womans Health and that he continued to believe
that case was wrongly decided. Nevertheless, he explained:

The legal doctrine of stare decisis requires us,
absent special circumstances, to treat like cases
alike. The Louisiana law imposes a burden on
access to abortion just as severe as that imposed
by the Texas law, for the same reasons. Therefore
Louisianas law cannot stand under our precedents.

Chief Justice Roberts summarized the reasons for adhering
to precedent: it “promotes the evenhanded, predictable, and
consistent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and perceived
integrity of the judicial process”. The Chief acknowledged

China Guiding Cases Project
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James McManis

Founder and Partner, McManis Faulkner

Fellow, International Academy of Trial Lawyers (“IATL”)
Chair, IATL China Program

James McManis, Founder and Partner of McManis Faulkner, is one of the leading trial lawyers in
the United States. After receiving a degree in history from Stanford University, he was awarded a
].D. from Berkeley and began his legal career in San Jose, California, the capital of Silicon Valley.
Mr. McManis was trained as a prosecutor and had handled many criminal cases before he entered private practice,
where he has tried numerous civil and criminal cases, in both federal and state courts. He has been a member of the
Bar for over 50 years. His clients include both Silicon Valley companies and individuals in a wide variety of matters.

Mr. McManis is a Fellow of the International Academy of Trial Lawyers (IATL) and has chaired the Academy’s
renowned China Program for many years, arranging for lawyers from the State Council Legislative Affairs Office,
the National People’s Congress, and the Central Party School to come to the United States to study the U.S. legal
system. He also served on the executive committee of the IATL and chaired its International Relations Committee.

that reexamination of a precedent may be appropriate at to “longer waiting times for appointments, increased
times: “Stare decisis is not an ‘inexorable command.” He crowding and increased associated health risk”.
cautioned, however, that before overruling a precedent,

the Court must consider additional factors, “such as [...] 4. In Texas, admitting privileges had nothing to do with

subsequent factual and legal developments, and the reliance the physicians ability to perform medical procedures.
interests that the precedent has engendered”. Likewise, Louisiana hospitals could deny privileges for
I many reasons unrelated to the physicians’ competency.
“Chief Justice Roberts summarized the reasons for The Chief Justice concluded:
adhering to precedent: it ‘promotes the evenhanded,
predictable, and consistent development of legal Stare decisis instructs us to treat like cases alike.
principles, fosters reliance on judicial decisions, and The result in this case is controlled by our decision
contributes to the actual and perceived integrity of four years ago invalidating a nearly identical Texas
the judicial process’” law. The Louisiana law burdens women seeking
— previability abortions to the same extent as the

Texas law, according to factual findings that are

All that said, Chief Justice Roberts concluded that respect not clearly erroneous. For that reason, I concur
for precedent compelled the same result in June Medical in the judgment of the Court that the Louisiana
Services that the Court reached in Whole Woman’s Health, law is unconstitutional.

however much he disagreed with the earlier case (and
presumably with the one then before the Court). Henoted = Dissenting Justices Cast Doubt on Whole Woman’s Health
a number of similarities between the two cases:
Although Chief Justice Roberts believed the Supreme Courts
1. The two laws were nearly identical. precedent in Whole Woman’s Health required him to concur
in the judgment of the Court in June Medical Services, he
2. The District Court found that Louisiana’s law would ~ was not willing to join the plurality opinion. The plurality
restrict access to abortion in just the same way as Texass  justices applied a standard that was described by Justice
law, “to the same degree or worse”. Kavanaugh in his dissenting opinion as the “cost-benefit
standard” of the Whole Womans Health decision. The four
3. Whole Woman’s Health found the resultant closing of  dissenting justices and Chief Justice Roberts rejected this
abortion clinics would lead to “fewer doctors, longer  standard because they believed that the correct standard
waiting times, and increased crowding”. Similarly, the  was the “undue burden standard” of Planned Parenthood v.
District Court found the Louisiana law would lead  Casey.® In their view, the undue burden standard requires
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courts “to weigh the law’s asserted benefits against the
burdens it imposes on abortion access”.

Unlike Chief Justice Roberts, the four dissenting justices
went further to challenge Whole Womans Health on various
grounds, including that this case was not similar to June
Medical Services or the case was poorly reasoned and should
be overruled (see Sidebar).

Justice Alitos Dissent

Justice Alito in his dissent asserted that stare decisis was not
appropriate, given what he viewed were significant differences
between the circumstances of Whole Womans Health and
June Medical Services. For example, the former was a post-
enforcement challenge based on a factual record of the law’s
effects. By contrast, June Medical Services was a pre-enforcement
facial challenge that, in Justice Alitos view, lacked adequate
evidentiary support—perhaps somewhat of an overstatement
since the trial judge had conducted a six-day bench trial on
the plaintiffs’ request for a preliminary injunction and made
factual findings that, as Chief Justice Roberts pointed out,
could only be overturned if clearly erroneous.

Justice Alito was also troubled by the issue of standing.
The plaintiffs in June Medical Services were not the patients
themselves but abortion providers. In his view, there was
“a blatant conflict in interest between an abortion provider
and its patients”, preventing the provider from asserting the
rights of the patient to give it standing:

[T]he idea that a regulated party can invoke the
right of a third party for the purpose of attacking
legislation enacted to protect the third party is
stunning.

It is noteworthy that the Supreme Court granted review in
June Medical Services only after Louisiana added the third-
party standing question to the case.

In addition to raising concerns about the evidentiary record
in the District Court and the standing of the plaintiffs,
Justice Alito believed that a number of factors weighed
in favor of overruling past precedent here. Both Whole
Woman’s Health and June Medical Services had allowed
abortion providers to assert their patients’ rights. In Justice
Alito’s view, these cases could not be reconciled with other
established precedents on third-party standing;

We have stressed the importance of insisting that
a plaintiff assert an injury that is particular to its
own situation.

Also, there could be no claim of reliance on Whole Womans
Health either by women wishing to obtain an abortion or
by providers. The women had not relied on the ability of
providers to sue on their behalf, nor had providers relied
on the special third-party standing rule they had enjoyed.

Justice Alito summed up by concluding;

The decision in this case, like that in Whole
Woman’s Health, twists the law, and I therefore
respectfully dissent.

Justice Thomass Dissent

In his dissenting opinion, Justice Thomas again emphasized
his long-standing position that Roe v. Wade® and the
cases following it had not a “shred of support from the
Constitutions text”. They were “grievously wrong and should
be overruled” He noted that the Court had repeatedly
upheld the holding in Roe, and in each instance had done
so on the basis of stare decisis. In his concurring opinion,
Chief Justice Roberts stated that stare decisis is not “an
inexorable command”. Citing that statement, Justice
Thomas pointed out that the Court had overruled other
poorly reasoned precedents and argued that the Court
should do the same here:

[T]he fact that no five Justices can agree on the
proper interpretation of our precedents today
evinces that our abortion jurisprudence remains
in a state of utter entropy. [...] Because we can
reconcile neither Roe nor its progeny with the
text of our Constitution, those decisions should
be overruled.

Sidebar:
Four dissenting opinions in June Medical Services

Justice Alitos
opinion

Justice Thomas joined, except as
to Parts ITI-C and IV-F;

Justice Gorsuch joined; and
Justice Kavanaugh joined, but
only as to Parts I, I, and ITI.

Justice Thomass | No other justice joined

opinion

Justice Gorsuchs | No other justices joined

opinion

Justice Kavanaughs | No other justices joined
opinion

China Guiding Cases Project
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“The June Medical Services case is worthy of study
in light of the practice of China’s Guiding Cases [...]”

Perhaps Justice Thomas had a point. Decided in 1973,
Roe v. Wade was a 7-2 decision that generated five separate
opinions. In 1992, the Court decided Planned Parenthood v.
Casey, which arguably resulted in seven different opinions,
with a plurality opinion jointly written by Justices Souter,
O’'Connor, and Kennedy. The case was only recognized as
precedential because at least two other justices had concurred
in each of the six parts of the plurality opinion, although
there were different justices joining in each part. Whole
Woman’s Health, which Chief Justice Roberts opined was
controlling precedent that required his concurrence in June
Medical Services, was the subject of four opinions, and as we
have seen, June Medical Services generated six opinions itself.
Under these circumstances, who could say what guidance
these precedents provided? Stare decisis means “to stand by
things decided”, but what exactly has been decided on the
subject of abortion? There were over 20 opinions endorsing
different legal interpretations in just the four cases cited here.

Justice Gorsuchs Dissent

Like his dissenting brethren, Justice Gorsuch had a number
of criticisms of the Court’s decision in June Medical Services.
He started by pointing out the many rules that limit the
exercise of judicial power, citing the deference due to
legislation, the requirement of standing, and the dangers
of facial challenges “to invalidate democratically enacted
statutes”, among other things. He concluded his introduction
by saying:

Today’s decision doesn't just overlook one of
these rules. It overlooks one after another. [...]
In truth, Roe v. Wade, 410 U. S. 113 (1973), is
not even at issue here. The real question we face
concerns our willingness to follow the traditional
constraints of the judicial process when a case
touching on abortion enters the courtroom,

It is clear that in Justice Gorsuchs mind, the rules—including
the stare decisis doctrine—tend to go out the window in
abortion cases.

On pages 18 through 20 of his dissent, Justice Gorsuch
touched briefly on the concurring opinion of Chief Justice
Roberts and raised a question about the applicability of
stare decisis in situations where one seems to pick and
choose—or perhaps even discover—which principles are

¥ B 45 - B

deemed controlling. According to Justice Gorsuch, Chief
Justice Roberts rejected the “cost-benefit” standard arguably
adopted in Whole Woman's Health but believed there was
an alternative test in that decision that was controlling.
Naturally, the Chief Justice disagreed. In footnote 2 of his
concurring opinion, the Chief Justice wrote:

JUSTICE GORSUCH correctly notes that Casey
“expressly disavowed any test as strict as strict
scrutiny’’ [...] Buthe certainly is wrong to suggest
that my position is in any way inconsistent with
that disavowal.

And in footnote 3 he further stated:

JUSTICE GORSUCH considers this is a
“nonexistent ruling” nowhere to be found in
Whole Woman’s Health. [...] 1 disagree.

Justice Kavanaughs Dissent
In his brief dissenting opinion, Justice Kavanaugh pointed out:

Today, five Members of the Court reject the Whole
Womans Health cost-benefit standard.

If so, how can Whole Woman’s Health be precedent
for anything?

Concluding Remarks

The June Medical Services case is worthy of study in light
of the practice of China’s Guiding Cases, de facto binding
precedents that the country’s Supreme People’s Court began
torelease in 2011. Judges in China have been instructed to
“reference and imitate” the Guiding Cases when “adjudicating
similar cases”"

The June Medical Services case highlights some of the benefits
of adherence to precedent, as pointed out by Chief Justice
Roberts in his concurring opinion. Similar benefits are
explicitly stated in the preamble of the set of rules governing
the practice of Guiding Cases: “unify the application of
law, enhance adjudication quality, and safeguard judicial
impartiality”'" Perhaps the greatest benefit of adhering
to precedent is assuring that like cases are decided alike,
favoring the Rule of Law over relying on what may be the
arbitrary opinions of individual judges—what some have
called the Rule of Man.

However, the June Medical Services case also illustrates
some challenges and possible pitfalls related to adherence
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to precedent. Among these, as highlighted in several of the
dissenting opinions in the case, is the difficulty in determining
when cases are really alike. Chinese judges face similar
challenges. Since 2015, they have been instructed to apply
a Guiding Case if a case being adjudicated “is, in terms of
the basic facts and application of law, similar to a Guiding
Case”"? Yet, as confirmed by Chinese judges who attended a
conference organized by the China Guiding Case Project (the
“CGCP”) of Stanford Law School in 2018 (and at which the
author had the pleasure to be a panelist), they often wonder
how similar must a case be before it is deemed similar to a
Guiding Case. They were, therefore, drawn to the conference
to learn from a moot court featuring two U.S. judges and a
Japanese judge presiding over a trademark dispute."

More specifically, the opinions of June Medical Services must
prompt one to ask a question: is the meaning of the law—
essential to the application of the stare decisis doctrine—to
be found in a brief comment in a dissenting opinion, in
the footnotes of a concurring opinion, or in one of the
twenty plus other opinions in the four cases mentioned
above? In this regard, Guiding Cases are not quite the
same as U.S. precedents. To avoid different readings of the
underlying legal principles upon which a Guiding Case is
based, each Guiding Case has a section titled “Main Points
of the Adjudication”, where the Supreme People’s Court
summarizes the underlying legal principles into one or a
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! DANTE ALIGHIERI, THE D1vINE CoMEDY (Allen Mandelbaum trans., 1980).
? Tex. Health & Safety Code Ann. § 171.0031(a) (West Cum. Supp. 2015).
> Whole Womanr’s Health v. Hellerstedt, 579 US. ___, 136 S. Ct. 2292 (2016).
* La. R.S. §40:1061.10(A)(2)(a) (West 2020).
5 June Medical Services, L.L.C. v. Gee, 905 E. 3d 787 (2018).
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few short paragraphs. Nevertheless, the “Main Points of the
Adjudication” themselves are found to have been subject
to judges’ broader or narrower reading, as revealed by
the CGCP’s empirical research on Chinese jurisprudence
evolving increasingly rapidly through Chinese judgments.™

In light of these challenges facing the U.S. judiciary, one
might as well do as the Romans did in antiquity: call in
the augurs whose job was to examine the entrails, not to
foretell the future, but to discover whether or not the gods
approved of a course of action. Whatever the answers to
these questions, one should remain mindful of Chief Justice
John Marshall’s statement in Marbury v. Madison:"

It is emphatically the province and duty of the
judicial department to say what the law is. Those
who apply the rule to particular cases, must of
necessity expound and interpret that rule. If two
laws conflict with each other, the courts must
decide on the operation of each.

At the end of the day, both the common law doctrine of
stare decisis and the Guiding Cases System of the Supreme
People’s Court must depend on the ability of judges to do
their best to reach what all would agree is the goal of any
honorable judicial system: to decide like cases alike, without
regard to person or party. ®

¢ Alexandra Svokos, Supreme Court Set to Hear Critical Louisiana Abortion Case, ABC News, Mar. 1, 2020, https://abcnews.go.com/US/supreme-court-set-hear-critical-

louisiana-abortion-case/story?id=69256978.

7 June Medical Services, L.L.C. v. Russo, 591 US, ___
c07d.pdf.

¥ Planned Parenthood v. Casey, 505 U.S. 833 (1992).

(2020). The slip opinion of the Supreme Court is available at https://www.supremecourt.gov/opinions/19pd{/18-1323_

Roe v. Wade is the seminal Supreme Court case that first held a woman has a constitutional right to an abortion under certain conditions. Roe v. Wade, 410 U.S. 113 (1973).

See Provisions of the Supreme People’s Court Concerning Work on Case Guidance, People’s Republic of China, Stanford CGCP Global Guide™, Aug. 2020, http://cgc.law.
stanford.edu/sgg-on-pre-provisions-case-guidance. Article 7 of the Provisions states:

People’s courts at all levels should reference and imitate the Guiding Cases released by the Supreme People’s Court when adjudicating similar cases.

For the significance of the term “reference and imitate”, see Dr. Mei Gechlik’s annotations published in the aforementioned Stanford CGCP Global Guide™

Id. Preamble.
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See Detailed Implementing Rules on the “Provisions of the Supreme People’s Court Concerning Work on Case Guidance”, Peoples Republic of China, Article 9, Stanford

CGCP Global Guide™, Aug. 2020, http://cge.law.stanford.edu/sgg-on-pre-detailed-implementing-rules-provisions-case-guidance.

¥ See The China Guiding Cases Project, Moot Court: Huahao Roast Duck Restaurant Co,, Ltd. v. Bloom Restaurant LLC, 5 CHINA Law CoNNECT 21 (June 2019), also available
at STANFORD Law ScHoOL CHINA Guining Casgs Project, CLC Spotlight™, June 2019, http://cge law.stanford.edu/cle-spotlight/clc-5-201906-others-4-cgep; 'The China
Guiding Cases Project, “De-Briefing” a Trademark Appeal: Three Legal Experts Comment on the CGCP Moot Court Decision, 5 CHINA LaAw CONNECT 47 (June 2019), also
available al STANFORD Law ScHOOL CHINA GUIDING CAsES ProjecT, CLC Spotligh!™, Tune 2019, http://cgelaw.stanford.edu/cle-spotlight/cle-5-201906-others-5-cgep.
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" See, e.g., Zhaoyi Song, Subsequent Cases Have Added Vitalify to Guiding Case No. 33’ Guidelines on “Malicious Collusion”, 7 CHINA Law ConNEcT 35 (Dec. 2019), also
available at STANFORD Law ScHoOL CHINA GUIDING Casks Project, China Cases [nsights™, Dec. 2019, http://cge.law.stanford.edu/commentaries/cle-7-201912-
insights-7-zhaoyi-song; Ruoyu Ren, Guiding Case No. 82 and 24 Related Subsequent Judgments/Rulings: How to Coherently Apply the Principle of Good Faith in Trademark
Infringement, 8 CHINA Law ConNEcT 1 (Mar. 2020), also available at STANFORD LAw ScHOOL CHINA GUIDING CasEs ProjecT, China Cases Insights™, Mar. 2020,
http://cge law.stanford.edu/commentaries/cle-8-202003-insights-8-ruoyu-ren; Zihao Zhou & Chi Che, Guiding Case No. 8 and 66 Related Subsequent Judgments/Rulings:
How to Determine “Whether Serious Difficulty Occurs in the Operation and Management of a Company”, 8 CHINA Law CoNNECT 17 (Mar. 2020), also available at STANFORD
Law ScHooL CHINA GUIDING CasEs PROJECT, China Cases Insights™, Mar. 2020, http://cgc law.stanford.edu/commentaries/cle-8-202003-insights-9-zhou-che.

5 Marbury v. Madison, 5. U.S. (1 Cranch) 137 (1803).

bfEEER RS ]



N

o
%
s
#

3
sl
o
%
)_I
v
3
Q
=
Z
m
O
—

Nel mezzo del cammin di nostra vita,
Mi ritrovai per una selva oscura,
Che la diritta via era smarrita.

& ATALE —Fkik,
B I Ak e Ak,
BrkREHEET ES, !

feT (k) $—%

SRS

EASAESREARNEFERE) (June
Medical Services, L.L.C. v. Russo) ¥, BB
B EREA Y - ¥14% (John Roberts) & /% K&
B, REHRE (Aot B Rk a3 AT &
4%%)  (Whole Woman's Health v. Hellerstedt) + =
L F AR EZ—, FIRBIAAZEEL T4H
RAF ik, 2t HRMLMERIZE, AN
KET BER, ZmERu, & “EHe 6%
RN B LB, EEARHRFELT, EBUAEN
7 AMFFEMAGEA" . 2k, (SARFTRS
£) ML R X OEE A ARE, EEd R
RAARE], @4EAA (BRHEEER) F1RER
WA, EEAAZEHRERAE, EAEIEH,

ABIFOEERE (AEFRSE) YRR
B, AR LU FEAER R BB ERE
U BTG Rx 89 JUAR, it T A4 A R N A AR &
CREMET AL, AR R, RS
MG X — It ) K EEEP 6P B 5 M
* 69 % 3L,

e

3

20134870, FLFEMMBAAR T —REE, BREAT
YBAEF ARG E AL RS PT303E 2R A AN
FE R FA ML R AN R, 2 2016F6 H 27
B, £RAKRARSERAE GRS RE 2054
Ar 4 E)  (Whole Woman'’s Health v. Hellerstedt)
A5 Eh300 b B R R R R R B ik, AA IR R
LR EFERBNREAERT RAELN i, 3 4
# » ¥148% (John Roberts) & /F XiEF AL M4
HRFEGKEETZ—,

Ly F aF, £2014F, B 5HATEAMN G Lk LR
&7 —RILFA R 8 AE, RIH#ERBITEBTA
HEALHAE “SEERK S RARI0EL” WERK
A WG A A B RFAL, 1 B IR B A AR N 69 R AR
S| F e, EEBEFEEERT2017548 4R35
(AR R E) 09k kg TR,

CHINA LAW CONNECT « Issue 10 (September 2020)

(BB FF R4 TR 8] 4
S RE)—FREF
%e

2018<F9F), & EIRARH 2K E Lk T80 T H K k1T
B ) S T B D AT AR 69 kAR, HR TS| AT —
MERIE, ° Ehe 2RI OR & AT LW R B AR B 0
AR 1) Travis ]. Tu st £ 2202043 A 49 ABCHT ) P Bk

5 B EEIRAR T kS A bl BT Lk
EIRA R R AIAT A, [ EEA B LS
JABEAR B 5y iR I 69 ) [Bp (Rt B
£) ). FIHRENR, FAKEDERETA
T AN FRILAF L ERLE R, o

R, 202056A298, BIERSERLE (KAES
JBSATRANEFERE) PRlsrkatgr g, 8T
FRRE RN HRE, LPRSREAIKET G
e o9 W, 7

FHMRERRKREEAAL AR T L MER/ (B4R
ol EE)

£ (ABRFRSEE) b, FHEEARREEALELR
EENPAL T RENELZHBT FLKEIKRREY
Bk, TH/RETHRE, AT GERHMEE
£) 89F, FHEABKIAAZEREREGR R, A
Sdo b, AR

I8 M) 09 AR Z R, AR
AT, ERAEMF XATFEMGGES, B
B AR ik R F KRS st véd fidm b
i R ER N B A e — A E, R TR
He R A, Bk, ERNGLEL T, %5HH
AR N R AR AR L,

FHRERRETEETEAAFOEY € "R
HEBR N 8 R Ay, TR F— B LR, 2
fat 8] B R R GE M, I A 8] BRI 6 LR e e
Bl O RAE M T AR o B KET AR, A
MENFTIANAELE | "HAFTRE BT
Bags T, A, B, AR A 2T,
AR S AR LA R AR E, "Hlo[ MG
F oAk Ak, ARGAFCFENEHAE |

PR, FARERRETFRGEEE, A5k
TR (AR LM 5D 693k (b XA A R

China Guiding Cases Project



-
o N

P E A EE . F10 8 (2020409H)

L %a
McManis Faulkner/& )7 ¥ 4B ] 1 A &4k A

BRIFT EAEN LSS, %Rids kAT

SRR iz,

AR BTG EEIPF 2
RASHE, ZHEFEER A

Rk L ardmeEs, o (AERREE) ) ,
fa s o) 6 EF i kst (A EFREE) 1EH

S (BRI RE) SR —HOP R, IEETH
%zﬂ%m%ﬁwzﬂ

1. 7 I kA LT A8 R 8,

2. BRI R R B, B A RAM e ELF AL
FFBERT N AR B 69 77 XIRFI HEAs, ZHey
REmM BT .

3.4 (EAATHERE) P, ZRALREF XHE
AR RS T A NSt T8 B A ASR Y,
FARATE KA @ S GMPFHEIL" . BIAE, BN
MR AR A, %52 egEEkasrsm ™
&R K, & MFHFIAL, AR I
A8 £ 64 B RLET .

4. AR RFEIMN, BOER AN R G E £ 4T
ENEFORALK. RIF, BHMLAMGE
RTARTHEARARLXGHF S RA RIELL
T MG 5 AN [E 89 4R,

“FHRERAEEE LT EBAY 6 E oy :
T RHEBERINEG T A A TR Fr— 2 A
KR, GRAER] ]k F b H, H G o] AR/ 4
SE [ Fo i B BG i A5 8 T AL o 7

R REFFES (“IATL" ) R+, FPEARBER

4 % & (James McManis) »&McManis Faulkner#& 7 F 4-F7 €] Ak A, £ B %KL
Fhg b A 2 —, fek THAIEARR KRS IF N £ 2L,
o ZF G, BT EERLERE,

LAAEARRERY, RETREMF RS, IBFERAIL, EBIRENME
HEARET T A BN RFfMFERH, ERAEIFTAHSS F,

(International Academy of Trial Lawyers) #ft+, L EZF LI LT E
ARARREAXSR T REROFNFALF I LDERAMNE SL
A E R ERGEEEFFR &ﬁ%mAém&ﬁi ARXA&Ziask

ARKRIET SR

4 S 69 R W) 35 5 R AR A K T XA
Fr £ FA. AR L R F AT &40
B F) RIS, EF kAR REEEILF

¥ B 45 - B

J& S A A M K A8 A AR

o ) B P LG RS-0 4 5] fﬂAA Ak

A8 Bl 0 4% L T M iR ik, ARIEEA W
RAARNFELERLR, BRHAEANE
B F RS SRR e td i e 54k %
FERT M EAE P th AR B, Bk, REE
RT3 B A EARN R R,

A KT (R RR) RBR SR

REFMEBERRXRETINABES RS ERLE (&
REkHERE) PHOAPBEREERZZERAE
(FAEFAREE) PoFIk, RETERENMAL
HEL, IFAHILGXEERAT FRERE
B (Justice Kavanaugh) &L F3UP Rk A (Fihk
BAERE) REY "RARAFAE" . DEFFI
REEETMEAR R ETHIEL T Z—#K,

B A ATA A EAA 6 iR AR (HR] if‘fﬂmiﬁf L
%) (Planned Parenthood v. Casey) ¥4 “Fi& %9
fAARoR”, MR h, RE L f AR ESERE
B A AR PT R KGA B L E A5 R MRS LA BT
Aoty fide”

EFMEERKETARANR, DLFFIRET
CASFY B it — Pk (Bt ®) |, adsan
hizES GSARFRFSE) 7R, RFEEHIL
BRAE, AR, (AW#@) .

FTEHAZET (Justice Alito) #9572

MRHIEETLEL P 2K, ST Aok
£) 5 (HBRFAMEE) ZRAALELAAERGE
5F, B S PE e A5 697 M2 R AiEN, fde, ATH SR
AR TR AL A 09 F I8 BT 89 TR AR 24605 69 DR,
MZ T, (SAEBFRFE) AHRE Tk
FW AT, W ERKETIANEIIR RS R G
a9 IEIE ¥ M :




CHINA LAW CONNECT « Issue 10 (September 2020)

W kT AR R 604 B A0 iE R AT T A
RERET, HAFLE T FaEE R KET
89 A A R ARGV ILT A AR ARSNGB AL R,

MEIXETELSIFAS PR MER R, G
AEFRREE) REFERARNSY, mAERR
A, MERKETING, “HRREBEEZLSLRA
Z i EARRGA S AR, Eep MRS RA
# B MIA A AR ST R n e & 4

MORAEAE 8 — F T AR 5] H = 7 49 A
VBGE R ZF = F 6k, EAWE4L
AER,

HIFEENRE, ARG NE (AEFR
$%) PR TEATEZFRASHAMAE, BT
BB kA EERET AP,

M T A BEHR M R R 49 E 3R 1L R fe R S 00 F i S
Aok, MEAKEETTIAAN, LABE LS
LGP, (BAEIREREE) 5 (FHAE
FTIRSG-5) HAFHEREIRMEE £ R m A 8940 A,
MEPHKETIAA, ZRAELESEETE=ZF
R H A5G o fr R

FMTBPBHFERGREAAZRFER
TEAHSHANG THTEN,

Wi, Rk RA LA TR MRS R, &
FTEFREET A RE) . Xdomit
HARE G R B R IATA TGRS, T BASRAE
FALEAARE LT A 4R E Z 7 i g e AL,

FTERXEE ELER

AKEMEEE (BRI rEE) —4#4
A 7 kA, Ek, FEs kT

B H & ET (ustice Thomas) #9472

A Flb, FHDATXEE RAEAT /KL
K93y, B (FHFIFFEE) (Roev. Wade) * %
W ZENEHRER "INRBELAPFINLE L
#FH . Ew SRR, FeAkadT  feig ks,
KRR GER—BREF (FHE) HEEd, H#
HARZMAEERTERB AP GRY, FHRER K&
BALREZERLP AT, SH/AGARE “BRTH
B adT L WG IGRE A MR AT R, B
HESERCZ2EHT LB RASG LY, #F
KA R AR R B F

SR BEA AAL K E T A9 AT AT ) 49
FLMAER—, XFEZRARMAET

W i 4 SR TR AR AL T AL IR AL R A, L]
B ABRMEEE (FHE) FEBEEH
HEEMG B FLARE—F, Pk
TR KA

LHLHREEALEE, (FHFIFFEE)
F19734 7289 bl $ ik, F AT AAFE
. 19924, BTG ERES GHRIAFALRFLE
) bk E, TRAHZEESETEAREAZRL, #
b eiEl R AE AT (Justice Souter) « R KIEE
(Justice OConnor) #=4 il X% B (Justice Kennedy)
HEBE N IUE N, ZEMINAZLEH], EHT
ERBFENG AN T, BAIRSHESH L
Sk BEWEE, REHSANTSEETHETHLLAH
Bl (BARTHMERER) —FMREAFKETAA
LERLAIERLG A, FEER2E CAESR
REE) PHERAZEHE — 2 TwAERL, @ik
deBME BRI, (FARFARFE) FE£TAF
W, EZFHILT, HEAEHLE X b 345 T AR 235
GFPEB A AL REFCBETNEET, 22X
TR R THAL 2ERXZ S A6 mAE
BE, A0S AELLERR G EEMBE,

X #&F A#*%E (ustice Gorsuch) #9557

5L fe e RE B —H, REFRETHEAR
HERLE (SAEFBREE) Vo9Fhbitd T2
Peit, MBS E T H S R A EAUTAEAN, F)
R Tt 2k R E, HIFRGHHER, URA

)i A2
(SAEBEFBEE) PEAFR
FMEIKEE .5 87 KA B Ao NI,
(Justice Alito) #1 |42 F I-C2f -F= H IV-FEF
Fil CNE
X & FKET mALFBL
VAR
F B K kT i AR,
12 AL FLT # 1, [TAIII3E 2
LI K ET T34 KRB A AR
(Justice Thomas)
79 573
XRAKRET T A KRB A AR
(Justice Gorsuch)
49 S
FREREE T F A KRB A AR
(Justice Kavanaugh)
79 3L

China Guiding Cases Project



P E A EE . $10 8 (2020409H)

AmPk, “EAREH XA R0 FELZ HAKRE
FH. AL RIS M

AK R R TALLH T I oF 69— AR,
R—ANE—AEET, [L)ERFELE (F
FifFRIEE) , 410U.8.113 (1973) , AiX
EARAZFE, RNBEHAEREE, %
R VARG E N EELN, RNATRE
W AT E) ER 6 R A R,

2R, EXRBRFHEHCR P, RERN— ade
Ha et 69 R M — ) T A B RS R P RIS

ELFGHI8TEH0TF, RAFIEET Mian
FETFMRBRRETHHREER, FRET—
ANFIEE, BpAEALF T Rl ik A Bt & B 2 K 9L R )
AR GHAT, SREPRNRTEER, %
REFKEEHT, FREERRETRLT TAH
AT (BAAIERE) RAW “HARE" AR,
HINA TR Fr A — | BA BRI GG EAT A
RARL, ERXATFRAZTXEFRETHX—
ME., ELRAEELGHE2Y, AR XEEEHE

XEFEEEHRE L (UBE) “9A
T RART 5 4 F & — AT A6 R X AR
., T [ EAERERG I EANE
A A4, Ml AR IR,

BFFEHFHEY [JHER, (FAEHR
REE) REIFHE”

FERpiE3F, tedt—Fi5 8

REFRIEBTIAAZ (iAo RE)
PRIERE Y “REENEE . BRFRRE,

FR#EXZEE (ustice Kavanaugh) #9F73X
LA REYFE, FREXXERS

AR, AELLERAHMELT (ki
HEE) R AR,

do BRI, (EARHERE) LERRA XN

P F | ?

%

£T F B FHEF—F B RS ARERE 720115
THHE B A g BLA YR ) o etpl—a9 3k, (FAE

¥ B 45 - B

HRGE) BAFHR. +REEHRIEF “FFH LM
R0 E AR I FHE, 0

Ede FHRE R KEELELREZ TN b HGIRH,
(FABRFBEE) BT HALP 69— a7 4,
A HLE LG ) 2R A — AL 49 5 5 AL AR
T ERMGFL D “—REER, BRaFIR
=, AP A EAET, S ] 6969 KA T RE
R AR AT PR AR RGP R, AR TEGA
Je, BMARBARNEZETREREGEEZL (AA
Rz AAE) .

122, (SAERBRGFE) LA T 5iEMmLH 4
% 69— L PR AT AL 69 TG B, B A iZ £ IULAFIL
R IR R 69 ARAE, B A9 PlIK R R AT At
RAEEMEG, PEHET@GFEMGIEK, 8
20155 A%k, PEHEERIAGB TALZTATOEHS,
“ARAAF SR EERN TR EMTRFES ,
HoA R & 48 FHEEH]. 12 TR, EdeHw20184F
MryaaEsrr AR FREAAD ( “CGCP” )
B AN (EERSARIMEATZ—) P E
B BTIE A ARAE, HANE R BAeiE 53 TR E
AR89 T Mol A A ARFRAZ A A9 AR, B sk, A
BIERPTR A, FERBIBEERE LT T, B
WMEROALEBDEER—SL B AEELH, TR
69 R — AN AR FIEME, B

£ ARG, (SABRFMREE) “IRZFZNL—Z
R AE AA It — AN E iR A6 & S (R 45 2k 47
RMERAETR) T TALEF NN ELLIFL, B
BEENLGKE, SELRASAES P+ EAE
RZ—F R ? X Fd, HFHEMHSEBLY
HATEME, A T #extds 50 £ 6] PrRdEe &
AEER WA TE LM, FAMEFREREAE —
AR “BAE R Gy, mERHARZRAE
B P EREERNEE AU 424
%, B, EdeCGCPA P EH|Hzilik &k & k)
I E R SIEM BT, “RARL" RF 23
HE LB LG pE,

BT £ B & H A @G A K PR, AN AT L
A ERIBRETH | BRI QTS ML TS
£, FRATHAT AR, PABEAKFZETRETR
RO ATH), ALl PAGERIN L, ANFHE
T« BBAR (John Marshal) %% K E A& (B
1o Bif ki@ %)  (Marburyv. Madison) #9473 @ %

ERERNE, SEFRITHIRTAEZE S ®
HRAT A, AREFIN ER T EARES
A, A B0 RN, ko R R
SRR EAKAR, T T a6 AT 7 & 69 1E )
ok L E,

A |

LOANNOD S1M3dXd
B Y A

G



R o

LOINNOD SITHIdXT

CHINA LAW CONNECT « Issue 10 (September 2020)

Vs R, SEEMERAFNRENFRHARE EWBRF EXERENAAILROHFELT, T EM
T 0948 T R Fl AL AR T ETIRA, & RS EUOH R e
R F KRB ERPTA AARIK B RAEAT A5k 69 8] 4

=

R

=

=3

=

W

ERELMG G NA B L, (FABRFRSAMRLGFEEE) —FHRF, (PEEHERE) , Flol, F7A (o204
9A) , FEFHEBZHFFREPEEFEEFNRD, FRLHEM 2020598, hitp://cgelaw.stanford.edu/zh-hans/commentaries/clc-10-
202009-connect- 13-james-mcmanis,

3 3R 30 Luke Haubenstock, Shanahly Wan., Nathan Harpainterde it & #4448, A O A g F 00 908, #HFA8 2HE,
b dh, BARPRE, FORNAREEGERETE, KTALTEEMNE LTRSS LT, SNFF—2RETESE
TR ES A B 6 TS E L,

st p SRR AR A Allen Mandelbaum 2 &89 38 SUR A 813F M .  ADaNTE ALigHIERI, THE Divine Comepy (Allen Mandelbaum #F, 1980) .
Tex. Health & Safety Cade Ann. § 171.0031(a) (West Cum. Supp. 2015)

Whole Woman's Health #fHellerstedt, 579US. _, 1368.Ct 2292 (2016) .

La. R.S. § 40:1061.10(A)(2)(2) (West 2020) .

June Medical Services, L.L.C. #fGee, 905 T. 3d 787 (2018) .

Alexandra Svokos, Supreme Court Set to Hear Critical Louisiana Abortion Case, ABC NEws, 2020537 10, https://abcnews.go.com/US/supreme-court-set-hear-
critical-louisiana-abortion-case/story?id=69256978,

June Medical Services, L.L.C. #Russo, 591 US.___ (2020) . BRI FEE EIE A F1RE LB 47 27T LT hitps:/ /www.supremecourt.gov/opinions/ 19pdf/ 18-1323_
c07d.pdf,

Planned Parenthood #fCasey, 505U.S. 833 (1992) .

(FFiFFEE) ARSERFUEY —F, HRFANE LA R LWL T 4 WA B HAA. RoedfWade, 410US. 113 (1973) .
AFEAREFE (AHARERATEASFIHEGNL) , HIEIBCGCP LA™, 202048A, http://cgelawstanford.edu/zh-hans/sgg-on-pre-
provisions-case-guidance, EAMEN HLFRL 1 "RAARERAF O FRER, SHBARZRTHEMEN R SAR ", A% AR —H64
L, Tk E S T AT AT AR CGOP A 544 ™ f4 3 AR,

AL, AFE.

AFEARLEE ( (EHABRFRELTHEARFE TGN E FhmW) , WILIECGCP L0445 A™, 2020481, http://cgelawstanford.edu/zh-hans/
sgg-on-pre-detailed-implementing-rules-provisions-case-guidance,

P B e HEA A A, Bk 0 GEEH RS A S FBloomi/E A 8D, (PEERAEE) | Bsd, $358 (2019%6H) , FLFH
WAGEF T EAE R EMRE, Pk REA™ 201968, hitp://ceclawstanford.edu/zh-hans/clc-spotlight/cle-5-201906-others-4-cgep 5 ¥ 545 F42 % 4]
ME, “HRT —AEAREFE D SRS R CGCPHRURE B, (PSR | B, B51T Q019%6H) , AL TAIEGR K
P By FRERRA, PEELL™ 2019F6H, hitp://cgelaw.stanford.edu/zh-hans/cle-spotlight/cle-5-201906-others-5-cgeps

B, Blde, FEE, BHMFNAFEFABTA EBEEE” GRIRETEGH, (PREGER) , F70, FT QueF12A) , FLFHE
Ak T EAEFRERTE, FTEES LHFM 2019128, hitp:/cgelawstanford.edu/zh-hans/commentaries/clc-7-201912-insights-7-zhaoyi-song » FE#
M, 15 FRFI82F 5240 KB RS | b T WAEAR TR E AREE AR, COFB&gdd) , Fal, Fom (20204F38) , FLTH
ERHFLZRETDEFRESRA, EEFLHEM 2020938, http/cgelawstanford.edu/zh-hans/commentaries/clc-8-202003-insights-8-ruoyu-ren ; & -F
i, b, BFEAST HSeoMEXGEEH [ wMHE "NIETERAATAASTRR" | (FEEEERE) , B, $330 (2020534) , &
LR EF R BRI ER A, PEEH LA™ 2020438, hitp//cgelaw.stanford.edu/zh-hans/commentaries/clc-8-202003-insights-9-zhou-che,
Marbury 9 Madison, 5.US. (1 Cranch) 137 (1803) .

China Guiding Cases Project



P E kA A . 510 9 (2020494

PEEFEEPR B RBETHSE RSN E
H, HEFERAREAZT B 64 T4 & LM 6 A
LRBET RG-S,

BIFTEEFEEARAEDRRGE
B VA m e 22k v Jy v P

The China Guiding Cases Project has proudly organized
many successful events, providing a unique platform for
international experts and other interested parties.

Interested in supporting future events to
increase our global impact?

WA TEAR FHREARBCSA, EHEEXERL
mgechlik@law.stanford.edu % /54t ) ¥ &,

TN BT 4 2R T
https://cgc lawstanford.edu/zh-hans/support-us/sponsor,

¥ B 45 - B

Please contact Dr. Mei Gechlik, Founder & Director of the
China Guiding Cases Project, at mgechlik@law.stanford.edu,

to find out how to become our sponsors.

For a complete list of our current sponsors, visit
https://cgc.law:stanford.edu/home/support-us/sponsor.




=
LHOISNI SSVD ¥YNIHD

S T

r 2B ’&‘-’\ h -i',: y .

CHINA LAW CONNECT e« Issue 10 (September 2020)

The Series of “F~+F” Trademark Cases:

The Impact on the Infringing Company and the Implications for Celebrities*

Abstract

Through a study of the lines of reasoning used in the
adjudication of a series of cases involving the “F+ /"
trademark and related trademarks (collectively referred
to as “the series of “4~#F trademark cases”), this
commentary discusses, beginning with Guiding Case
No. 113, the conditions and feasibility for a foreign
natural person to use the Chinese translation and
pinyin transliteration of his' name as well as his human
silhouette as the basis for his claim for the right to
counter others’ registration of trademarks within the
territory of China. Afterwards, the authors describe
the commercial impact of these cases on Qiaodan
Sports Co., Ltd.

Based on the above analysis, the authors further explore,
in light of China’s system that calls for searches for
“similar cases” before a pending case is decided (i.e., a
system that has been strengthened after the release of
the Guiding Opinions of the Supreme Peoples Court on
Unifying the Application of Law and Strengthening the
Search for Similar Cases ('Trial Implementation)), the
guiding significance of the eleven cases in the series of
“#~9+” trademark cases for Chinese courts when they
adjudicate cases that are similar to these trademark
cases in the future., The authors also provide practical
suggestions to help foreign natural persons better
understand how to protect their names, translated
names, stage names, pinyin transliterations of all of the
aforementioned names, and their portrait silhouettes
within the territory of China, and how to oppose
enterprise names maliciously registered by others.

Introduction

In December 2019, the Supreme People’s Court (the “SPC”)
released Guiding Case No. 113 (Michael Jeffrey Jordan v.
The Trademark Review and Adjudication Board of the State
Administration for Industry and Commerce and Qiaodan
Sports Co., Ltd., An Administrative Case Concerning a Dispute

Yi Chen & Xinyue Zhu

over the “7~#F" Trademark).> In response to the market
trend where individual names are commercialized, the
case has confirmed that the right to name can be used asa
prior right to oppose trademark registration. The case also
extends the protection of the right to name to the Chinese
translation of the name of a foreign natural person.

In the “Main Points of the Adjudication” section of Guiding
Case No. 13, the SPC has further established that when a
foreign natural person claims the protection of the right
to name with respect to a specific name, the specific name
should meet the following three conditions:

(1) the specific name is, to a certain degree, well-known
in China and is known to the relevant public;

(2) the relevant public uses the specific name to
refer to the natural person; and

(3) astable correspondence relationship has already
been established between the specific name and
the natural person.

Like the “Main Points of the Adjudication” of other Guiding
Cases, the “Main Points of the Adjudication” of Guiding
Case No. 113 have de facto binding force for those courts
adjudicating similar subsequent cases.?

Clearly, Guiding Case No. 113 is significant. However,
the significance of the underlying case upon which the
Guiding Case is based—(2016) Zui Gao Fa Xing Zai No.
27 Administrative Judgment—and the other ten cases
in the series of “#~J1” trademark cases adjudicated by
the SPC (see below) must not be ignored. These cases
include the SPC’s adjudication of legal issues concerning a
foreign natural person’s opposition to another’s use of the
Chinese translation of his name and the pinyin thereof for
trademark registration, and the SPC’s determination of the
content of a natural person’s right to portrait. According
to the Guiding Opinions of the Supreme People’s Court on
Unifying the Application of Law and Strengthening the Search
for Similar Cases (Trial Implementation), which came into
effect on July 31, 2020, Guiding Case No. 113 and these
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eleven cases are within “the scope of a search for similar
cases.! In the future, in the adjudication of a similar case, the
adjudicating court “should reference and imitate” Guiding
Case No. 113 “to render a ruling or judgment’, while these
eleven cases “may be used [...] as references for rendering

a ruling or judgment”*

“From 2016 to 2020, the SPC retried eleven cases
in the series of ‘7~ /Ftrademark cases and rendered
its judgments [...]. The trademarks involved can be
divided into three categories [...].”

In view of the fact that the eleven cases in the series of “7¢
7+ trademark cases are deemed to be “similar cases” and
will certainly play a role in cases brought before Chinese
courts in the future, it is necessary to conduct an in-depth
analysis of these cases. This commentary will first summarize

Xinyue Zhu
Editor, China Guiding Cases Project
LL.M. Candidate, Goethe University Frankfurt

and Economics (“UIBE”) in China.

Yi Chen is an associate at JunHe LLP’s Shanghai office. Previously, she was an associate at
King & Wood Mallesons (Shanghai) and a junior associate at Hogan Lovells International LLP
(Shanghai). Her practice focuses on corporate internal investigations, white-collar crimes,
intellectual property (“IP”), cybersecurity and data protection, international commercial
arbitration, and commercial litigation. In the area of IP, Ms. Chen has handled a wide range
of IP-related disputes and commercial licensing matters, including trademark infringement, infringement of trade
secrets, and unfair competition litigation. She has also provided IP services in cross-border mergers and acquisitions
to multinational companies within the Internet and technology, chemical, and electronic hardware industries.

Ms. Chen received a Bachelor of Laws degree from Fudan University and a Master of Laws degree from Cornell
University. She is licensed to practice law in China and the State of New York in the United States.

Xinyue Zhu is enrolled in the LL.M. program at Goethe University Frankfurt. Prior to studying
in Germany, she obtained a Bachelor of Laws degree from the University of International Business

the results of the SPC’s final adjudication of the trademarks
involved in this series of cases as well as the reasoning used
by Chinas highest court. The commentary will then describe
the commercial impact of these cases on Qiaodan Sports
Co., Ltd. (“Qiaodan Company”). Finally, this commentary
will discuss the implications of these cases for celebrities.

The Different Fates of the Disputed Trademarks in the
Series of “F+/+” Trademark Cases

From 2016 to 2020, the SPC retried eleven cases in the series
of “F~7F” trademark cases and rendered its judgments (see
Sidebar 1). The trademarks involved can be divided into
three categories:

« the “4~71” trademark (see Sidebar 1: Nos. 1,4, and 5);

o the “QIAODAN” trademark (see Sidebar 1: Nos. 2, and
7-9) and graphic trademarks containing “qiaodan” (see

Ms. Zhu has interned at Herbert Smith Freehills LLP (Beijing office), Taylor Wessing LLP (Beijing office), King &
Wood Mallesons (Beijing office), and Alibaba Group (Data Compliance Legal Department). During her internships,
she primarily focused on corporate finance, cross-border mergers and acquisitions, cybersecurity, and data protection.
She has also served as a research assistant at the China Society for World Trade Organization Studies and the UIBE
Research Center of Global Value Chains.
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Sidebar 1:
Radieeat Class in Which
Dateof eg;; & [:on Trademark in Dispute Current Status
No. Judgment No. = ey ‘0 i 9 | Trademarkin Dispute  Was Approved for Use Results of the Adjudication of Trademark
t Adjudication  Trademark ional L=
in Dispute (In Tatmn.-l in Dispute
Classification)’
(2016) Zui Michael Jordan has the right to name
I | GaoFaXing | 2016/12/08 | 6020565 32 VIl vwespcUiD et sthe amtE RO ) e
8 of the trademark in dispute has harmed
Rl that right to name.
(2016) Zui Registered
; Michael Jordan does not have the right | (New Term:
4 Gza". 1;\";‘ }2‘83 2016/12/08 | 6020566 | UAODAN 2 to name with respect to “QIAODAN. | 2019/12/14-
e 2029/12/13)
(2016) Zui . . . Registered
3 | GaoFaXing | 2016/12/08 | 9292836 2 ﬁ/flfiadmlt‘;lrfsf ggfi:?t gf)‘gﬁ,e nightto | >512/04/14-
ZaiNo. 25 Pectio g : 2022/04/13)
(2016) Zui Michael Jordan has the right to name
: " with respect to “FF71"; the registration | .
4 | GaoFaXing | 2016/12/08 | 4152827 25 of the trademark'in dispute has harmed Invalidated
£mlig 0 that right to name.
(2016) Zui Michael Jordan has the right to name
] 5 with respect to “77+7; the registration :
5 | Gao FaXing | 2016/12/07 | 6020569 28 of the trademark in dispute has harmed Invalidated
fmbio 28 that right to name.
(2016) Zui . . Registered
6 | GaoFaXing | 2016/12/08 | 9292824 35 ﬁ;"e‘“‘iﬁﬁn Celgtei;m}i‘ﬁe Hghtto | 512/04/14-
ZaiNo. 28 1 P 4 ' 2022/04/13)
(2016) Zui Registered
: Michael Jordan does not have the right | (New Term:
7 GZa:i I;?C'X;gg 2016012730 | 020571 | QUAODAN 8 to name with respect to “QIAODAN". | 2020/03/28-
: 2030/03/27)
(2016) Zui Registered
. Michael Jordan does not have the right | (New Term:
6
8 GZa; I;IaoX;gg A2 a0 6020508 G'I'ADDAN 18 to name with respect to “QIAODAN". | 2020/03/07—
’ 2030/03/06)
(2016) Zui Regitaied
. Michael Jordan does not have the right | (New Term:
2 Gza 2 ;aX;l;g Abledeitry |- 6020575 GIADDAN o to name with respect to “QIAODAN”. | 2020/03/14-
Bl 2030/03/13)
(2016) Zui o L . Registered
10 | Gao FaXing | 2016/12/30 | 9286585 35 nMa‘;:‘lift‘:ijm ‘igfi:"tl};:ﬁ:e right1o | 5012/05/14-
Zai No. 32 Eandan P 4 : 2022/05/13)
(2018) Zui K Michael Jordan has the right to name | According to
; with respect to “#~ 71" the registration | thejudgment, it
L Gzao. 1;? X:J;;g 20BULSU SR i of the trademark in dispute has harmed | will be declared
e IF = that right to name. invalid.

U See (EMY KA R i — TR ESE T (2019504K) ) (SMiLAR GoODs AND SERVICES CLASSIFICATION TABLE—BASED ON THE ELEVENTH EDITION
OF THENICE CLASSIFICATION (2019 TexT)) (B H40if AR ARA %, fif mAuthiioiE, 2019) (Trademark Office of the National Intellectual Property Administration
ed., Intellectual Property Press, 2019), http://sbj.cnipa.gov.cn/sbsq/sphfwil.

@ W e W o

Class 32: beer; non-alcoholic beverages; mineral water and soft drinks; fruit drinks and juices; syrups and other non-alcoholic preparations for beverages.
Class 35: advertising; business operation; business management; office affairs.
Class 25: clothing, shoes, hats.
Class 28: games and toys; video game devices; sports and sporting goods; decorations for Christmas trees.
Class 18: leatherand artificial leather; animal skins; suitcases and backpacks; umbrellas and parasols; walking sticks; whips, harnesses, and saddles; animal collars, belts, and clothing.
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Sidebar 1: Nos. 3, 6, and 10), where “QIAODAN” and
“qiaodan” are the pinyin transliteration of the Chinese
characters “#~71” using uppercase and lowercase English
letters, respectively; and

« the “#4F + black human silhouette” trademark (see
Sidebar 1: No. 11).

With respect to these three categories of trademarks, the
SPC rendered different judgments.

1. The “F~/F" Trademark

In the judgments numbered (2016) Zui Gao Fa Xing Zai No.
15, (2016) Zui Gao Fa Xing Zai No. 26, and (2016) Zui Gao
Fa Xing Zai No. 27, the SPC pointed out that Michael Jeffrey
Jordan (“Michael Jordan”) has a prior right to name with
respect to the two characters “4~/1” and that the department
in charge of trademark registration was required to render
a new ruling regarding the “77F1” trademark that Qiaodan
Company had registered. Ultimately, Qiaodan Company’s
registration of the “#~/” trademark was invalidated.

The reasons for the adjudication used by the SPC in the
three cases are basically summarized in Guiding Case No.
113. Among them, the logic regarding the protection of
the Chinese translation of a foreigner’s name by asserting
the right to name consists mainly of the following points:

« Article 31 of the Trademark Law of the Peoples Republic
of China (the “Trademark Law”) as amended in 2001
provided:

An application for trademark registration
must not harm the existing prior right of
another [...].°

« Both Article 99 Paragraph 1 of the General Principles
of the Civil Law of the People’s Republic of China’ and
Article 2 Paragraph 2 of the Tort Liability Law of the
People’s Republic of China® clearly state that a natural
person has, in accordance with law, the right to name.
On this basis, the right to name can constitute a “prior
right” provided for in Article 31 of the Trademark Law.
Where the registration of a trademark in dispute harms
the prior right to name of another, the registration of
that trademark in dispute should be determined to be
a violation of Article 31 of the Trademark Law.

« The SPC emphasized: the protection of the prior right to
name “involves not only the protection of the dignity of
anatural person, but also the protection of the economic

o 1) 35 3 bk A e o B

benefits embedded in the name of a natural person,
especially in the name of a well-known person”.

When a natural person claims, in accordance with
Article 31 of the Trademark Law, the protection of
the right to name with respect to a specific name, the
three conditions included in the “Main Points of the
Adjudication” of Guiding Case No. 113, as mentioned
above, should be met.

The SPC also emphasized: “[w]hen determining whether
a foreigner can claim the protection of the right to
name with respect to a part of the Chinese translation
of his foreign name, it is necessary to consider the
habits of the relevant public in China in addressing
foreigners. The protection of the right to name may be
claimed, in accordance with law, for a [foreign] name’s
Chinese translation that meets the aforementioned three
conditions”

In the process of adducing specific evidence, Michael
Jordan primarily provided a large number of articles about
himself published in relevant newspapers, periodicals,
websites, relevant books, and special issues within
the territory of China to prove that the media mostly
refer to him as “#~#". Michael Jordan also provided
market research reports to prove that “7~7+” was, to
a certain degree, well-known within the territory of
China and the relevant public had already established
a stable correspondence relationship between “7~71"
and himself. At the same time, Michael Jordan cited
a special reminder stated by Qiaodan Company in the
“Brand Risk” section of the company’s IPO Prospectus
(which reminded investors to note that Michael Jordan
has no connection to the company),” in order to prove
that Qiaodan Company itself also believed that “ 7~7+”
and Qiaodan Company had the potential to be confused
and mistaken as being related to one another. This
line of reasoning used in adducing evidence received
the SPC’s approval, and therefore the SPC ultimately
determined that Michael Jordan has the right to name
with respect to “7~71"

In addition, the SPC clearly pointed out: “[u]se is one of the
rights that the holder of the right to name has, [but] is not
a statutory prerequisite for his claim for protection of his
right to name. Where a specific name is protected by law
in accordance with the right to name, the claim for rights
[made by] the holder of the right to name in accordance
with the provisions of the Trademark Law regarding prior
rights is not affected, even if the natural person does not
take the initiative to use [the specific name]”. (This point

A |

# B 4

LHDISNI SHSVD YNIHD




B

% B
JVYNIHD

h 4
Eo

I

EY
E
LHDISNI 54

CHINA LAW CONNECT e« Issue 10 (September 2020)

is included in the “Main Points of the Adjudication” of
Guiding Case No. 113). Therefore, the fact that Michael
Jordan did not take the initiative to use “7~#+” cannot be
used to deny his right to name with respect to “ 7",

In 2017, the SPC released the Provisions of the Supreme
Peoples Court on Several Issues Concerning the Adjudication
of Administrative Cases Involving Authorization or
Confirmation of Trademark Rights (“Provisions on the
Adjudication of Administrative Cases Involving Authorization
or Confirmation of Trademark Rights”)."° Article 20
Paragraph 2 explicitly states:

Where a party claims the right to name with
respect to a specific name, such as his pen
name, stage name, or translated name; the
specific name is, to a certain degree, well-
known; a stable correspondence relationship
has already been established [between the
specific name] and the natural person; and
the relevant public uses the specific name to
refer to the natural person; a people’s court

shall support [the claim]. (emphasis added)

In effect, Article 20 Paragraph 2 has codified, as a generally
applicable rule in the form of a judicial interpretation, the logic
used in the judgments of the above three cases (i.e., (2016)
Zui Gao Fa Xing Zai No. 15, (2016) Zui Gao Fa Xing Zai
No. 26, and (2016) Zui Gao Fa Xing Zai No. 27). However,
the scope of Article 20 Paragraph 2 is broader. Apart from
a translated name, a party may also claim the right to name
with respect to his pen name or stage name, provided that
the conditions specified in this paragraph are met.

2. The “QIAODAN’ Trademark and the ‘giaodan + Graphic”
Trademark

In (2016) Zui Gao Fa Xing Zai No. 20, (2016) Zui Gao Fa
Xing Zai No. 29, (2016) Zui Gao Fa Xing Zai No. 30, and
(2016) Zui Gao Fa Xing Zai No. 31, the disputed trademark
“QIAODAN?” is the pinyin of the partial Chinese translation
of Michael Jordan's English name, “Michael Jeffrey Jordan”,
Although the plaintiff, Michael Jordan, applied logic similar
to that used in the aforementioned cases involving the “
749+ trademark, the SPC did not extend the protection
afforded to the Chinese characters “7~/” to the pinyin
“QIAODAN”. The SPC determined that Michael Jordan did
not have a prior right to name with respect to “QIAODAN,
on the grounds that the evidence provided by Michael
Jordan was insufficient to prove that the relevant public
used the pinyin “QIAODAN? to refer to Michael Jordan;
nor was the evidence sufficient to prove that there was a

stable correspondence relationship between “QIAODAN”
and Michael Jordan.

In (2016) Zui Gao Fa Xing Zai No. 25, (2016) Zui Gao Fa
Xing Zai No. 28, and (2016) Zui Gao Fa Xing Zai No. 32, the
SPC determined that Michael Jordan did not have a prior
right to name with respect to “qiaodan”. The SPC’s reasons
were that the evidence provided by Michael Jordan was
insufficient to prove that the relevant public used the pinyin
“giaodan” to refer to Michael Jordan; nor was the evidence
sufficient to prove that there was a stable correspondence
relationship between “qiaodan” and Michael Jordan.

3. The “7~7#F+ Black Human Silhouette” Graphic Trademark

Figure:

I

6020578

6020570

On March 4, 2020, the SPC rendered the (2018) Zui Gao
Fa Xing Zai No. 32 Administrative Judgment, determining
that the two characters “#~71” in the No. 6020578 “ 7~} +
black human silhouette” trademark (see Figure, left) had
harmed Michael Jordan’s prior right to name. The reasons
relied on were basically the same as those used in the above-
mentioned cases involving the “7~#+” trademark.

As for whether the “black human silhouette” in the No.
6020578 “7~7F + black human silhouette” trademark
had harmed Michael Jordan’s right to portrait, the SPC
determined that Michael Jordan could not enjoy the right
to portrait with respect to this mark. Therefore, Michael
Jordan’s claim that the registration of that trademark had
harmed his right to portrait could not be established. The
SPC’s reasons were consistent with those in the (2015)
Zhi Xing Zi No. 332 Administrative Ruling that the SPC
rendered on December 27, 2017.

The (2015) Zhi Xing Zi No. 332 Administrative Ruling
involved the No. 6020570 “black human silhouette” trademark
(see Figure, Right). Michael Jordan believed that the
silhouette was basically the same as the silhouette of his body,
but the SPC determined that this alone could not establish
that the graphic mark had harmed Michael Jordan’s right
to portrait. In the ruling, the SPC stated:

Based on the right to portrait and the nature
of portraits, the “portrait” protected by the

China Guiding Cases Project
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right to portrait should be identifiable. It
should have personal features sufficient to
enable the public to identify the subject of
the right—the specific natural person—to
whom the portrait corresponds so that the
portrait can clearly refer to the corresponding
subject of the right. (emphasis added)

The SPC further mentioned:

If the mark over which a party claims the
protection of the right to portrait does not have
sufficiently identifiable facial features, then [the
party] should provide sufficient evidence to
prove that the mark contains other personal
features sufficient to reflect the natural person
that the mark corresponds to and that are
identifiable, such that the public can recognize
that the mark can clearly refer to the natural
person. (emphasis added)

Specifically, the SPC made the following conclusion about
the “black human silhouette” mark involved in the case:

Except for the silhouette of the body, it does
not contain any personal features related to
[Michael Jordan]. Moreover, [Michael Jordan]
does not enjoy any other legal rights with
respect to the action depicted in the mark.
Other natural persons can also perform the
same or similar actions. The mark is not
identifiable and cannot clearly refer to the
retrial applicant.

Therefore, Michael Jordan is unable to enjoy the right
to portrait with respect to the mark. The registration of
the No. 6020570 “black human silhouette” trademark is
currently still valid.

The Commercial Impact of the Series of “ 7~ Trademark
Cases on Qiaodan Company

The above-mentioned series of “ 7~71” trademark cases has
had an enormous impact on Qiaodan Company’s business.
Qiaodan Company was registered and established in Fujian
Province, China, in June 2000. “#~7” was used as a selling
point from the very beginning. Consequently, Qiaodan
Company experienced rapid expansion. Afterwards, due
to the aforementioned series of trademark disputes, the
company’s initial public offering (“IPO”) was blocked and
it was necessary to institute various changes to maintain
the company’s operations.

o 1) 35 3 bk A e o B

1. 'The IPO Encountered Multiple Obstacles

OnNovember 21,2011, the Issuance Examination Committee
of the China Securities Regulatory Commission (the “CSRC”)
reviewed the IPO of Qiaodan Company."! According to
The IPO Prospectus of Qiaodan Sports Co., Ltd. (Declaration
Draft), Qiaodan Company intended to be listed on the
Shanghai Stock Exchange, through which it planned to issue
113 million shares and raise funds of RMB 1.064 billion to
be used in four projects: a project for expanding its shoe
production base, a project for constructing a research and
development design center, a project for constructing a
nationwide strategic direct sales store, and an informatization
construction project.”” On November 25, the IPO passed
the review of the Issuance Examination Committee."

“[...Qiaodan Clompany envisioned using ‘7~#F as
a selling point to make a big splash in the market,
but ended up struggling due to a series of related
trademark disputes.”

Three years later, the CSRC was asked at a press conference
why some companies that passed the review of the Issuance
Examination Committee had not yet been approved for
issuance." A CSRC spokesperson mentioned in the reply:

There are some companies which passed the
review of [the Issuance Review Committee]
but still have special issues, such as Qiaodan
[Company’s] having major pending lawsuits [...].
After the relevant restrictive factors are eliminated,
the CSRC will proceed with follow-up work in
accordance with procedures. (emphasis added)

The “restrictive factors” mentioned above implicate the
Measures for the Administration of the Initial Public Offering
and Listing of Stocks, which provides that an issuer seeking
to list its stocks must meet the following requirements:**

The issuer has no major debt repayment
risks, and no major contingencies such as
guarantees, litigation, and arbitration that
affect its continued operation. (emphasis added)

Therefore, the lawsuits involving Qiaodan Company’s
registered trademarks have affected the progress of the
company’s IPO. In other words, it has been nearly nine
years since the TPO passed the review of the Issuance Review
Committee of the CSRC, and yet Qiaodan Company has
still not officially gone public. It is clear that the company
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envisioned using “4~7F” as a selling point to make a big
splash in the market, but ended up struggling due to a series
of related trademark disputes.

2. Qiaodan Company’s Changes to Its Stores and Products

As Qiaodan Company can no longer use the “ 7~/ trademark,
it was forced to make changes to its stores and products. A
look at the operation of the company’s stores and publicity
clearly reveals that the official website of Qiaodan Company
(giaodan.com) has basically stopped using the two characters
“J~91” (see below) and now more often uses the “black
human silhouette” mark. Qiaodan Company’s product
design shows that it no longer uses the two characters “7~
F+” on its products, but, instead, uses expressions such as
“NLS. BE UNIQUE” and “RUN YOURSELF”

As for “QIAODAN”, “giaodan”, and the “black human
silhouette” trademarks, which have not been identified as
infringing on the legal rights of Michael Jordan, Qiaodan
Company continues to use them."® In addition, in 2019,
Qiaodan Company launched the “/f %" (the pinyin
transliteration of which is “Zhi Zao”) series of products
and has registered in many classes of goods multiple
trademarks that are in no way related to “#~7” but are
primarily based on the word “/it #&” and its corresponding
traditional Chinese characters."”

Although Qiaodan Company has instituted these changes,
it seems that the company has not completely stopped
piggybacking on Michael Jordan’s fame. Two examples are
illustrative. First, Qiaodan Company still, in reliance on
rights based on a yet-to-be-revoked trademark containing
the two characters “77717, filed a lawsuit against Beijing
Coolbuy Network Technology Co., Ltd. and Amazon Joyo
Co., Ltd., alleging that these two companies used “7~7+"
when selling Nike’s “aj” sneakers through Tmall, Amazon,
and other channels and that such conduct infringed Qiaodan
Company’s “7+7+” trademark. After hearing the case, both
the first-instance court and second-instance court determined
that there was no infringement."* Second, after multiple
trademarks containing only the two characters “7~/1”
were declared invalid, Qiaodan Company still attempted
to register trademarks using “7~ 7" together with other
words. However, all of these trademarks have either not
been approved or are currently in dispute.

The Implications of the Series of “ #+71” Trademark Cases
Being “Similar Cases” for Future Litigation

The series of “7~71” trademark cases clearly demonstrates
the practical value of using the right to name to counter

the registration of a trademark. With the exception of
the “7~#F” trademark, Michael Jordan’s claims that he
has prior rights to “QIAODAN”, “qiaodan’, and the “black
human silhouette” did not receive the SPC’s support. The
reasoning used in these cases, which were adjudicated by
the SPC (and, as a result, they are deemed “similar cases”),
has referential value to cases that are “similar [...] in terms
of various aspects, including the basic facts, focal points of
the dispute, or issues regarding the application of law™"
This series of cases has implications for other celebrities,
as explained below.

“[...]This is because the vast majority of administrative
lawsuits related to confirmation of trademark rights
fall under the jurisdiction of the courls in Beijing.
[The Guide of the High People’s Court of Beijing
Municipality for the Adjudication of Administrative
Cases Involving Authorization or Confirmation of
Trademark Rights] provides, to a certain extent, the
parties with guidelines for possible defenses and also
helps predict the adjudication results. Therefore, the
importance of the guide cannol be ignored.”

1. A Foreign Natural Person Should Ensure that the Chinese
Translation of His Name Is Uniformly Used Within the
Territory of China

Two of the highlights of the series of “ 771" trademark cases
are the extension of the protection of the right to name to all
or part of the Chinese translation of the name of a foreign
natural person who is, to a certain degree, well-known as
well as the explicit affirmation of the need to protect the
economic benefits underlying these translated names.

Based on this new development, if a foreign natural person
intends to develop his business within the territory of China,
he should, from the perspective of establishing a basis
for the right to name, make every effort to arrange for a
uniform Chinese translation of his name as soon as possible.
Although the SPC has already pointed out that “use” is nota
prerequisite for claiming the right to name, in practice, the
establishment of a stable correspondence relationship often
relies on long-term and repeated use, including the use of
the translated name by the natural person himself, his use
of the translated name in external commercial licensing,
and media coverage using the translated name.

In terms of media coverage, the translated names of foreign
entertainers, sports stars, and other types of celebrities
are sometimes reported quite differently, with WeChat

China Guiding Cases Project
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public accounts, print media, online media, and television
media each conducting their own reporting within the
territory of China. Therefore, in order to prevent the use
of different Chinese translations from weakening the stable
correspondence relationship, a foreign natural person who
is, to a certain degree, well-known, should establish fame
and a stable correspondence relationship in the Chinese
language context by using a uniform Chinese translation
at the early stage of entering the Chinese market. Then, the
prerequisites for establishing the right to name will be met.

2. A Foreign Natural Person Should Ensure that the Chinese
Translations of His Pen Name and Stage Name Are
Uniformly Used Within the Territory of China

Asmentioned above, immediately after the SPC decided a few
main “F~/F” trademark cases, it released the Provisions on the
Adjudication of Administrative Cases Involving Authorization
or Confirmation of Trademark Rights. Article 20 Paragraph 2
provides that a natural person may claim the right to name
with respect to a specific name, such as his pen name, stage
name, or translated name, under the conditions that “the
specific name is, to a certain degree, well-known; a stable
correspondence relationship has already been established
[between the specific name] and the natural person; and the
relevant public uses the specific name to refer to the natural
person’. In fact, Michael Jordan could not successfully claim
the right to name with respect to “QIAODAN” or “giaodan’,
primarily because he could not provide sufficient evidence
to prove that “QIAODAN” and “qiaodan” have a stable
correspondence relationship with his identity in China,
and that they are used by the relevant public to refer to him.

In the Jinguizi Case,” the High People’s Court of Beijing
Municipality decided:

[...] in administrative cases involving confirmation
of trademark rights, the protection of the
prior right to name and interest should be
comprehensively considered from the following
aspects: first, whether the relevant public can
establish a correspondence relationship between
the specific natural person and the name, stage
name, nickname, or other marks involved for
identifying the subject [...].

The court ascertained that LIU Chunyan used the stage name
“Jinguizi” to host various relatively high-profile children’s
programs from 1994 to 2014. She made extensive use
of the stage name “Jinguizi” in her autobiography, I Am
Jinguizi, published in 2006, and in the activities in which she
participated. The National Library of China search report that
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she submitted and the honors she received also referred to her
as “Jinguizi”. Therefore, the High People’s Court of Beijing
Municipality determined that this evidence did prove that
the relevant public had already established a correspondence
relationship between “Jinguizi” and LIU Chunyan.

In light of the above, if a foreign natural person who is, to a
certain degree, well-known, intends to develop and partake
in a range of business activities within the territory of China
and wishes to claim the right to name with respect to his pen
name, stage name, and pinyin of the Chinese translation of
his foreign name, he should make every effort to arrange for
the uniform use and media coverage of these specific names
as soon as possible. For example, a well-known foreign
artist may unify the specific way he is addressed through fan
groups within the territory of China, and establish a stable
correspondence relationship between the artist and his pen
name, stage name, and other specific names through such
methods as media coverage and commercial licensing.

A person who is well-known in a foreign country but has
not become, to a certain degree, well-known within the
territory of China—or a person to whom the relevant public
seldom uses a certain specific name to refer—should also
promote and use a specific name within the territory of
China as soon as possible, so that it can become the basis
for the protection of his right to name.

3. Protection of “Portrails” of Celebrities

In the (2015) Zhi Xing Zi No. 332 Administrative Ruling,
which was discussed above, the SPC clearly pointed out
that a protected portrait silhouette “should be identifiable.
It should have personal features sufficient to enable the
public to identify the subject of the right—the specific
natural person—to whom the portrait corresponds so that
the portrait can clearly refer to the corresponding subject
of the right”

Likely inspired by the above ruling, on April 24, 2019, the
High People’s Court of Beijing Municipality issued the
Guide of the High People’s Court of Beijing Municipality
for the Adjudication of Administrative Cases Involving
Authorization or Confirmation of Trademark Rights.”
Section 16.15 provides:

For a party who claims that the application
for registration of the disputed trademark
harms his prior right to portrait, he shall
adduce evidence to prove that the mark of the
disputed trademark has personality features
sufficient to enable the relevant public to
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identify the specific natural person to whom
the mark corresponds and that, as a result,a
stable correspondence relationship is formed
between the mark and the natural person and
the relevant public easily believe that specific
connections, such as a license, exist between
the natural person and goods marked with the
disputed trademark. Where a black human
silhouette does not have the identifiable
personality features of a specific natural
person and a party claims that it harms his
prior right to portrait, [the claim] shall not
be supported. (emphasis added)

Although this adjudication guide is not legislation, in
practice, relevant judges and lawyers will most certainly
handle these types of cases in accordance with the guide.
This is because the vast majority of administrative lawsuits
related to confirmation of trademark rights fall under the
jurisdiction of the courts in Beijing. The above-mentioned
adjudication guide provides, to a certain extent, the parties
with guidelines for possible defenses and also helps predict
the adjudication results. Therefore, the importance of the
guide cannot be ignored.

The above requirements are very clear, but the resulting
problem is that profile silhouettes, silhouettes of human
poses, and cartoon images may often lack the personality
features of natural persons, and, therefore, may not be
deemed to constitute an infringement of a person’s right
to portrait. Thus, if celebrities intend to use their personal
portraits for commercial expansion within the territory
of China, they should make every effort to form specific
connections between the portraits and the natural persons
themselves through such methods as media coverage,
commercial licensing, and online promotion. In addition,
these celebrities should also consider, on the basis of their
rights to portraits and through the registration within the
territory of China of relevant “portrait” images as trademarks
and silhouette designs as art works, establishing a basis for
trademark rights and copyright rights. Alternatively, they
should consider specifying their specific usage in commercial
licenses. Doing either or both of these may serve to counter
the malicious registration of trademarks using the celebrities’
portrait silhouettes, their cartoon images, or other portraits
with inconspicuous personal characteristics.

4. How Celebrities Oppose Maliciously Registered Enterprise
Names

The “#~71” trademark and graphic trademarks including
the two characters “7~#F” were invalidated. However,

Qiaodan Company still uses the two characters “ 771" in
its enterprise name. Under Chinese law, enterprise names
and trademarks differ in many aspects, including their
constituent elements, registration authorities, scope of use,
and remedies. Therefore, the legal principle underlying the
series of “7-J1” trademark cases—a celebrity can use his right
to name to counter malicious registration of trademarks—
cannot be directly used to oppose an enterprise’s malicious
registration of the celebrity’s names as its enterprise name.
In that case, do celebrities have remedies to deal with
maliciously registered enterprise names?

In practice, holders of registered trademarks and unregistered
well-known trademarks may combine the relevant provisions
of the Trademark Law and the Anti-Unfair Competition
Law of the People’s Republic of China® (the “Anti-Unfair
Competition Law”) and attempt to request, on the basis of
unfair competition, that the enterprise with the maliciously
registered enterprise name change its name.

Alibaba Group Holding Limited v. Guangdong Tinall Investment
Group Co., Ltd. et al. (the “Alibaba Case”) is a very good
example.” On the basis of multiple registered trademarks
containing the characters “ Z%#” that are owned by Alibaba
Group, the company brought trademark infringement and
unfair competition lawsuits against 17 companies, including
Guangdong Tmall Investment Group Co., Ltd., for their

Sidebar 2:
Trademark Law of the People’s Republic of China

Article 58

Where a registered trademark or an unregistered well-
known trademark of another person is used as the
characters of an enterprise name to mislead the public
and to constitute an act of unfair competition, [the act]
shall be dealt with in accordance with the Anti-Unfair
Competition Law of the People’s Republic of China.

Anti-Unfair Competition Law of the People’s Republic
of China

Article 2

In production and business operation activities, business
operators should follow the principles of voluntariness,
equality, fairness, and integrity, and should abide by laws
and business ethics.

China Guiding Cases Project
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malicious registration of enterprise names containing the
characters “AX %% and their prominent use of “XJ4” i
their regular daily business activities. Using Article 58
of the Trademark Law and Article 2 of the Anti-Unfair
Competition Law as the legal basis for its judgment (see
Sidebar 2), the Intermediate People’s Court of Hangzhou
Municipality, Zhejiang Province, decided that the enterprise
names registered maliciously by the defendant enterprises
constituted unfair competition and the companies should
bear various legal liabilities, including being required to
halt the use of the trade names and false publicity as well
as changing their enterprise names.

It is worth noting that before rendering the judgment, the
Intermediate People’s Court of Hangzhou Municipality,
Zhejiang Province, issued China’s first “preservation of
acts during litigation” ruling in an intellectual property
lawsuit. This ruling required the defendant enterprises to
immediately stop, during the litigation, using the disputed
enterprise names, and to, within 15 days of the ruling’s
coming into effect, apply to the relevant departments to
change their enterprise names, with the changes to be valid
until a judgment in the case came into effect.”

To date, there have been no successful cases in which only
the right to name is used as the basis of rights for requesting
that a court decide that an enterprise name constitutes unfair
competition under Article 2 of the Anti-Unfair Competition
Law, where the enterprise in question was consequently
required to change its enterprise and trade names. However,
the Alibaba Case provides the line of reasoning for protecting
rights for celebrities who seek to fight against enterprises that
maliciously register the celebrities’ various unique names as
their enterprise names. Taking into consideration the practice
of Chinese courts and the impact of “similar cases” on future
court cases, a party’s application for a “preservation of acts”
ruling during an intellectual property lawsuit is likely to receive
the court’s support, so long as the application complies with
relevant legal provisions.

If the stage names, pen names, Chinese translations of
foreign names, and unique names of foreign celebrities have
distinctive characteristics, those celebrities should arrange
a comprehensive trademark plan as soon as possible. The

plan should cover registration of the names on related
classes of services and goods and the use of these names in
commercial licenses and online promotion, so as to make the
relevant registered trademarks become, to a certain degree,
well-known. This will enable them to be used to counter
others parties’ malicious registration of enterprise names.

The preemptive steps described above are especially necessary
when there is a relatively large difference between the
business activities engaged in by a maliciously registered
enterprise and those of a foreign celebrity. Finally, these
celebrities should be aware that when a registered trademark
is used as the basis for rights, it is often necessary to also
determine whether the trademark constitutes a well-known
trademark. In practice, vast amounts of evidentiary materials
are required to prove the degree to which a registered
trademark is well-known.

Concluding Remarks

The disputes surrounding the series of “#~#+” trademark cases
lasted for ten years, and the results became clear gradually. This
series of cases has significant implications for the protection
of intellectual property rights of celebrities who expand their
commercial presence within the territory of China.

Due to language differences and unfamiliarity with the
law, celebrities, particularly foreign natural persons, often
neglect to protect the intellectual property rights of their
translated names, stage names and their translations, other
specific names, portrait silhouettes, and other names or
graphics with unique personal characteristics. With regard
to trademark squatting, enterprise name squatting, use of
trade names, and all other aspects of intellectual property-
related legal actions that may occur within the territory of
China, the series of “#~71” trademark cases highlights for
celebrities the various issues that may arise in this area of
law. Most importantly, celebrities have learned a valuable
lesson from this series of cases: they should try their best
to use uniform translated names, stage names and their
translations, and other specific names inside and outside
China, and should combine the aforementioned elements
with portrait silhouettes to build a comprehensive body of
tully registered trademarks. ®

* 'The citation of this China Cases Insight™ is: Yi Chen & Xinyue Zhu, The Series of “~/F” Trademark Cases: The Impact on the Infringing Company and [=]: 3,

the Implications for Celebrities, 10 CHINA Law CoNNECT 13 (Sept. 2020), also available at STANFORD Law ScHooL CHINA GUIDING CAsEs PROJECT,
China Cases Insights™, Sept. 2020, http://cgc.law.stanford.edu/commentaries/cle- 10-202009-insights- 10-chen-zhu.

The original, Chinese version of this China Cases Insight™ was edited by Dr. Mei Gechlik. The English version was prepared by Allison Goh, Qi Lei,
Xinhao Li, Shanahly Wan, and Haiyun Zhang, and was finalized by Luke Haubenstock, Jeremy Schlosser, Jennifer Ingram, Nathan Harpainter, and Dr. E FLIT

Mei Gechlik. The information and views set out in this China Cases Insight™ are the responsibility of the authors and do not necessarily reflect the

work or views of the China Guiding Cases Project.
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him’, and “his” as used herein are, unless the context indicates otherwise, gender-neutral terms that may refer to “she”, “her”,
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P{EAR - ARE  AASAELHATRFREAVIFFER S, FHETREA RA S “FA" WAFEBUTHA 4 %) (Michacl Jeffrey Jordan v. The
Trademark Review and Adjudication Board of the State Administration for Industry and Commerce and Qiaodan Sports Co., Ltd., An Administrative Case Concerning a
Dispute over the “F/F" Trademark), § CHiNa Law ConngcT 77 (Mar. 2020), also available at StaNForD Law ScHOOL CHINA GUIDING CAsEs ProjecT, English Guiding
Case (EGC113), Mar. 2020, http://cgc.law.stanford.edu/guiding-cases/guiding -case-113.

* See Judge GUO Feng, On the Issue of the Application of the Supreme Court’s Guiding Cases, 1 CHINA Law ConNNECT 19 (June 2018), also available af STANFORD Law ScHoOOL
CHiNa GuiDING CasEs ProJecT, June 2018, http://cge law.stanford.edu/commentaries/clc-1-201806-23-guo-feng. In the article, Judge Guo Feng explains:

[...] the Case Guidance System would exist in name only if Guiding Cases were not granted a certain effect. Because Guiding Cases are granted de facto
binding effect, if a judgment or ruling that differs [with a Guiding Case] is rendered in a similar case, the judgment or ruling is subject to the risk of being
amended when the upper-level court adjudicates the appeal of the case. (emphasis added).
See also Detailed Implementing Rules on the “Provisions of the Supreme People’s Court Concerning Work on Case Guidance”, People’s Republic of China, Stanford CGCP
Global Guide™, Aug, 2020, http://cge.law.stanford.edu/sgg-on-pre-detailed-implementing-rules-provisions-case-guidance.

* See Guiding Opinions of the Supreme People’s Court on Unifying the Application of Law and Strengthening the Search for Similar Cases (Trial Implementation), People’s
Republic of China, Stanford CGCP Global Guide™, Aug. 2020, http://cgc law.stanford.edu/sgg-on-pre-guiding-opinions-search-similar-cases (hereinafter “Guiding Opinions
on the Search for Similar Cases™). The Guiding Opinions provide:

4. The scope of a search for similar cases generally includes:

(1) Guiding Cases released by the Supreme People’s Court;

(2) typical cases released by the Supreme People’s Court, and cases that have been adjudicated by [the Supreme People’s Court ... ].
See also Dr. Mei Gechlik, Guiding Opiniens of the Supreme People’s Court on Unifying the Application of Law and Strengthening the Search for Similar Cases (Trial
Implementation) and Related Annotations, 10 CHINA Law CONNECT 71 (Sept. 2020), also available at StANFORD LAW SCHOOL CHINA GUIDING CAsES Project, CLC Spotlight™,
Sept. 2020, http://cge.law.stanford.edu/cle-spotlight/cle-10-202009-others-8-mei-gechlik.

* Id. The Guiding Opinions provide:

9. Where a similar case that has been retrieved is a Guiding Case, a people’s court should reference and imitate it to render a ruling or judgment, unless

[the Guiding Case] is in conflict with a new law, administrative regulation, or judicial interpretation or is replaced with a new Guiding Case.

Other similar cases that have been retrieved may be used by a people’s court as references for rendering a ruling or judgment.

¢ 'The final judgment upon which Guiding Case No. 113 is based explicitly cites Article 31 of the Trademark Law as amended in 2001 (note: the retrial applicant of this case
first requested that the Trademark Review and Adjudication Board, the retrial respondent, revoke the registration of the “ & #” trademark on October 31, 2012, when the
2001 version of the Trademark Law was still in effect). The 2013 amendment renumbered the provision as Article 32, which remains the same in the currently effective
version of the law. See (P A RIEAEATATE) (Trademark Law of the People’ Republic of China), passed and issued on Aug. 23, 1982, effective as of Mar. 1, 1983,
amended four times, most recently on Apr. 23, 2019, effective as of Now. L, 2019, http://www.sipo.gov.en/zefg/zefgflfe/flfgsb/fl_sb/1140931.htm.

T e AR A Fe B KEBE N ) (General Principles of the Civil Law of the People’s Republic of China), passed and issued on Apr. 12, 1986, effective as of Jan. 1, 1987, amended
on and effective as of Aug. 27, 2009, http://www.npc.gov.cn/zgrdw/npc/lfzt/rlys/2014-10/28/content_1883354.htm.

8 (o e AR A BAEATTE D (Tort Liability Law of the Peoplé’s Republic of China), passed and issued on Dec. 26, 2009, effective as of July 1, 2010, http://www.gov.cn/
Hfg/2009-12/26/content_1497435 htm.

O (AR MR TR 8] H R AS R (R ARAS) ) (The IPO Prospectus of Qiaodan Sports Co., Lid. (Declaration Draft)), infra note 12.

0 (Fi AR X T F BN ARRAASATBE S T MM IE)  (Provisions of the Supreme People’s Court on Several Issues Concerning the Adjudication of
Administrative Cases Involving Authorization or Confirmation of Trademark Rights), passed by the Adjudication Committee of the Supreme People’s Court on Dec. 12,
2016, issued on Jan. 10, 2017, effective as of Mar. 1, 2017, http://www.court.gov.cn/zixun-xiangging-34732.html.

WA FE2011F $ 2638 TAE 245D (Announcement of the 263rd Work Meeting of the Issuance Examination Committee in 2011), issued by the China Securities
Regulatory Commission on Nov. 21, 2011, http://www.csre.gov.en/pub/newsite/{lb/flifg/bmgz/zhl/201507 /12015073 1_281986.html.

AR Rt oA P 8] F AR Rt 5 (R 3RAE) ) (The IPO Prospectus of Qiaodan Sports Co., Ltd. (Declaration Draft)), issued by the China Securities Regulatory
Commission on Nov. 21, 2011, http://www.csrc.gov.cn/pub/zjhpublic/G00306202/201111/120111121_202116.htm.

B{E T R20115F F263 0 5T RAED  (Announcement of Examination Results of the 263rd Meeting of the Issuance Examination Committee in 2011), issued by
the China Securities Regulatory Commission on Nov. 25, 2011, http://www.csrc.gov.cn/pub/zjhpublic/(G00306202/201111/120111125_202314.htm.

14 o B 4iE I £ (China Securities Regulatory Commission), 2014F 11 A 28 B #7 ] A7 2~ (Press Conference on November 28, 2014), www.csre.GoV.CN, hitp://www.csre.gov.en/
pub/newsite/zjhxwib/xwtbh/201411/t20141128_26438 L.html.

B {m R AT EATIRIF LT E B L) (Measures for the Administration of the Initial Public Offering and Listing of Stocks), Article 28, passed by the China Securities
Regulatory Commission on May 17, 2006, issued on May 17, 2006, effective as of May 18, 2006, amended three times, most recently on and effective as of July 10, 2020,
http://www.csre.govien/pub/zihpublic/zjh/202007/P0202007 10623477821356.pdL. Prior to the first amendment in 2015, Article 28 was numbered as Article 35.

'* For example, readers can refer to the logos on the webpage of the flagship store of Qiaodan Sports Co., Ltd., https://giaodan.tmall.com.

7 Trademark No. 43500807, € E#H47M) (Crina TranEMARK WEB), http://wcjs.shj.cnipa.gov.en.

18 See AR (WU Tong), 2 “aj” 4% "FMF" 4D ? (IsSelling ‘af” Marked with “7+/F Infringing Rights?), (LT Hwif A EE M) (BENING INTELLECTUAL PROPERTY

CourT ONLINE), July 20, 2020, http://bjzcty.chinacourt.gov.en/article/detail/2020/07/id/5360654.shtml.

* Guiding Opinions on the Search for Similar Cases, supra note 4. The Guiding Opinions provide:

1. The [term] “similar case” referred to in this [set of] Opinions means a case that is similar to the pending case in terms of various aspects, including the
basic facts, focal points of the dispute, or issues regarding the application of law, and that has been adjudicated by a people’s court and has come into effect.
In addition, the document also provides:
9. Where a similar case that has been retrieved is a Guiding Case, a people’s court should reference and imitate it to render a ruling or judgment [....].
Other similar cases that have been retrieved may be used by a peoples court as references for rendering a ruling or judgment.
0 (2019) FATHT72855 47 8H) & ((2019) Jing Xing Zhong No. 7285 Administrative Judgment), rendered by the High People’s Court of Beijing Municipality on Nov. 12,2019.
bR A BGRR A in AR (Intellectual Property Tribunal of the High People’s Court of Beijing Municipality), (4% & ZUA BB 3 AR ALB ALAT BUE
PEF B35 #)  (Guide of the High People’s Court of Beijing Municipality for the Adjudication of Administrative Cases Involving Authorization or Confirmation of Trademark
Rights), April 24, 2019, http://bjgy.chinacourt.gov.cn/article/detail/2019/04/id/3850624.shtml.
2 (o A2 A R Ae B BT IE 555 55D (Anti-Unfair Competition Law of the People’s Republic of China), passed and issued on Sept. 2, 1993, effective as of Dec. 1, 1993,
revised on Nov. 4, 2017, effective as of Jan. 1, 2018, amended on and effective as of Apr. 23, 2019, http://www.fdi.gov.en/1800000121_23_74874_0_7.html.
# (2017) #701K4716815 K F) & ((2017) Zhe 01 Min Chu No. 1681 Civil Judgment), rendered by the Intermediate People’s Court of Hangzhou Municipality, Zhejiang
Province, on Nov. 13, 2018.
2 (2017) #r01BAn168195 2 — K& F M Z ((2017) Zhe 01 Min Chu No. 1681 Zhi Yi Civil Ruling), rendered by the Intermediate Peaple’s Court of Hangzhou Municipality,
Zhejiang Province, on Dec. 19, 2017.
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An In-Depth Analysis of a Guiding Case That Has Been Used in Hundreds of
Subsequent Cases: Is Guiding Case No. 15’s Ground-Breaking Determination of
Commingled Personalities of Affiliated Companies a Success?*

Abstract

In Anglo- American legal systems, the principle of
“piercing the corporate veil” that has developed through
cases can be flexibly applied to a variety of factual
situations. In China, there is a similar system of denying
the personality of a corporate legal person, which is
provided for in Article 20 of the Company Law of the
Peoples Republic of China (the “Company Law”). Due
to the limitations of the statutory law, it is impossible for
the Company Law to enumerate all situations in which
this system applies. In order to strike a balance between
stability and flexibility in the application of Article 20 of
the Company Law, the Supreme Peoples Court of China
(the “SPC”) released Guiding Case No. 15 (“GCI157) to
discuss commingled personalities of affiliated companies
and summarize relevant legal principles as two paragraphs
in the “Main Points of the Adjudication” section. This
has improved China’s system of denying the personality
ofa corporate legal person and provided Chinese judges
handling subsequent cases with clearer standards and
methods for deciding when to deny the personality of
a corporate legal person.
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Based on select subsequent judgments/rulings, the authors
of this commentary discuss in depth the treatment of
GC15 by the SPC and other Chinese courts. These
courts have enriched the content of the “Main Points of
the Adjudication” section of the Guiding Case, making
the main legal takeaways easier to apply. However, at the
same time, these courts’ treatment of GC15 has given
rise to some concerns and reflections about certain
issues. Nevertheless, these subsequent judgments/rulings
have made the standards for determining “commingled
personalities of affiliated companies” and related legal
liabilities clearer and more specific. This also shows that
China’s Guiding Cases System is becoming more mature.

Introduction

Article 20 of the Company Law of the Peoples Republic of
China (the “Company Law”)" is an important legal provision

David Wei Zhao & Ziwen Tan

concerning the system of denying the personality of a
corporate legal person in China (see Sidebar 1). Article
20 Paragraph 3 clearly provides:

Shareholders of a company who abuse the
independent status of the corporate legal
person and the limited liability of shareholders,
evade debts, and seriously harm the interests
of the company’s creditors should bear joint
and several liability for the company’s debts.

The text of Paragraph 3 seems to suggest that it does not
concern the commingling of personalities among affiliated
companies. However, through the release of Guiding Case

Sidebar 1:
Company Law of the People’s Republic of China
Article 20

Shareholders of a company should abide by laws,
administrative regulations, and articles of association,
and should exercise the rights of shareholders in
accordance with law. [They] must not abuse the rights
of shareholders to harm the interests of the company
or other shareholders. [They] must not abuse the
independent status of the corporate legal person and the
limited liability of shareholders to harm the interests of
the company’s creditors.

Shareholders of a company who abuse the rights of
shareholders and cause losses to the company or other
shareholders should be liable for compensation in
accordance with law.

Shareholders of a company who abuse the independent
status of the corporate legal person and the limited
liability of shareholders, evade debts, and seriously harm
the interests of the company’s creditors should bear joint
and several liability for the company’s debts.

China Guiding Cases Project
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David Wei Zhao

No. 15 (“GC15”) (XCMG Construction Machinery Co., Ltd.
v. Chengdu Chuanjiao Industry and Trade Co., Ltd. et al., A
Dispute over a Sale and Purchase Contract) on January 31,
2013,? the Supreme Peoples Court of China (the “SPC”) clearly
makes Paragraph 3 also applicable to situations in which
affiliated companies commingle personalities. In the “Main
Points of the Adjudication” section of GC15, the SPC states:

“[...] for those affiliated companies that are
determined, in accordance with the standards
stated in [the first Main Point of the Adjudication],
to have commingled personalities, if the affiliated
companies ‘seriously harm the interests of their
creditors’, they ‘bear joint and several liability
among themselves for the external debts’ [(see the
second Main Point of the Adjudication)].”

1. The overlap or commingling of personnel,
business, finances, and other aspects of affiliated
companies that leads to the impossibility
of separating out property and the loss of
independent personalities constitutes the
commingling of personalities.

Ziwen Tan
Editor, China Guiding Cases Project

University for one semester.
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2. Where affiliated companies commingle
personalities and seriously harm the interests
of their creditors, the affiliated companies bear
joint and several liability among themselves
for the external debts.

In other words, for those affiliated companies that are
determined, in accordance with the standards stated in the
first paragraph of the “Main Points of the Adjudication”
of GC15 (the “first Main Point of the Adjudication”), to
have commingled personalities, if the affiliated companies
“seriously harm the interests of their creditors”, they “bear
joint and several liability among themselves for the external
debts” (see the second paragraph of the “Main Points
of the Adjudication” (the “second Main Point of the
Adjudication”)).

GCl15 is noteworthy for three reasons: it constitutes
a break from the traditional scope of application of
Article 20 Paragraph 3 of the Company Law, expands the
application of China’s system of denying the personality
of a corporate legal person, and provides courts handling
subsequent similar cases with a new adjudication reference
for addressing the controversial issue of the debt liability
of affiliated companies.
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In fact, the importance of GC15 has been reflected in judicial
practice. As of March 31, 2020, hundreds of subsequent
judgments/rulings (“SJ/Rs”) have explicitly mentioned
GC15; among them, 171 SJ/Rs were rendered either by the
SPC or by other courts and these other courts mentioned
GC15 in the reasoning section of the SJ/Rs. In these cases,
the facts about the affiliated companies involved are very
different, and the courts faced many questions about how
to determine the commingled personalities of affiliated
companies and these companies’ legal liabilities. After an
overview of the characteristics revealed in geographical
and other distributions of these 171 SJ/Rs, the authors of
this commentary will, through an analysis of how 20 select
SJ/Rs interpreted GC15, attempt to clarify the specific
standards for determining whether the situation among
affiliated companies “constitutes the commingling of
personalities” and whether these companies are required to
“bear joint and several liability among themselves for the
external debts” involved. Through this in-depth analysis,
the authors hope that lawyers and courts may better grasp
relevant standards when dealing with similar cases in the
future, and that the use of GC15 in judicial practice can
be promoted further.

The Origin of Guiding Case No. 15

GC15is basically the SPC’s summary of the (2011) Su Shang
Zhong Zi No. 0107 Civil Judgment rendered by the High
People’s Court of Jiangsu Province on October 19, 2011,
plus the aforementioned “Main Points of the Adjudication’,
which have guiding effect.

This case involved Chengdu Chuanjiao Industry and Trade
Co., Ltd. (“Chuanjiao Industry and Trade Company”),
which owed XCMG Construction Machinery Co.,
Ltd. (“XCMG Company”) more than RMB 10 million
renminbi for its payment for goods, as well as interest
on the overdue payment. Chuanjiao Industry and Trade
Company was no longer able to clear its debts (but
its registration had not yet been cancelled). XCMG
Company argued that Chengdu Chuanjiao Engineering
Machinery Co., Ltd. (“Chuanjiao Machinery Company”),
Sichuan Ruilu Construction Engineering Co., Ltd.
(“Ruilu Company”), and Chuanjiao Industry and Trade
Company had commingled personalities, and, therefore,
Chuanjiao Machinery Company, Ruilu Company, and
their shareholders should bear joint and several liability
for the clearance of the aforementioned debts.

The court determined that there was commingling of
personnel, business, and finances among Chuanjiao Industry
and Trade Company, Chuanjiao Machinery Company,

and Ruilu Company. The findings are summarized in the
“Reasons for the Adjudication” section of GC15 as follows:

“The three companies have the same
general manager, person in charge of
finances, cashier accountant, and manager
of industry and commerce procedures.
Other management personnel are also
in a situation of having overlapping
appointments. The appointment and
dismissal of Chuanjiao Industry and Trade
Company’s personnel is in a situation
of being determined by Chuanjiao
Machinery Company”’

‘commingling
of personnel”

“The actual operations of the three
companies all involve businesses related
to construction machinery, and during
the distribution process, there are
situations where sales manuals and
distribution agreements are shared.
There is commingling of information
in their public announcements.”

“commingling
of business”

“The three companies use shared
accounts and the signature of WANG
Yongli [ie., theactual person in control of
the three companies] serves as the basis
for the specific use of funds. [Thus, the
companies] are unable to prove that their
funds and allocations are separate [from
one anothers]. The claims and debts,
company performance, accounts, and
rebates between the three companies
and XCMG Company are all calculated
under the name of Chuanjiao Industry
and Trade Company.”

‘commingling
of finances”

Hence, the factors (personnel, business, finances, etc.)
characterizing the personalities of the three companies
showed a high degree of commingling, resulting in an
inability to distinguish individual property. The three
companies had already lost their independent personalities,
constituting the commingling of personalities. Based on
this as well as the facts that “Chuanjiao Industry and Trade
Company [bore] the debts of all affiliated companies but
[was] unable to clear the debts” and that “it also allow([ed]
the other affiliated companies to evade huge debts, seriously
harming the interests of the creditors”, the High People’s
Court of Jiangsu Province rejected, in the second instance
of this case, the appeal brought by Chuanjiao Machinery

China Guiding Cases Project
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Company and Ruilu Company, and ordered them to bear
joint and several liability for the clearance of the debts of
Chuanjiao Industry and Trade Company.

This case provides a new breakthrough in the application
of Article 20 of the Company Law. At the same time, it
reiterates other legal bases for denying the independent
personality of a corporate legal person (i.e., Article 4 of the
General Principles of the Civil Law of the People’s Republic
of China* and Article 3 of the Company Law”; see Sidebar
2). Given the importance of this case, it was issued by the
SPC in the form of GC15 on January 31, 2013. The Office
for the Work on Case Guidance of the SPC describes the
importance of GC15 as follows:

This case involved issues concerning the
determination of commingled personalities
of affiliated companies and these companies’
legal liabilities. This case is conducive to
further improving the system of denying the
personality of a corporate legal person in our
country. Itis conducive to preventing affiliated
companies from abusing the independent status
of a corporate legal person and the limited
liability of shareholders [for the purpose of]

Sidebar 2:

General Principles of the Civil Law of the People’s
Republic of China

Article 4

Civil activities should follow the principles of voluntariness,
fairness, exchange of equal values, and good faith.

Company Law of the People’s Republic of China
Article 3

A company is an enterprise legal person, has independent
property of a legal person, and enjoys property rights of
a legal person. A company is liable for its debts to the
extent of its entire property.

A shareholder of a limited liability company is liable for
the company to the extent of the amount of the capital
contributed by the shareholder. A shareholder of a joint-
stock company is liable for the company to the extent of
the shares subscribed to by the shareholder.

¥ B 45 B

maliciously evading debts and harming the
interests of the company’s creditors. It is
conducive to standardizing the operating acts
of affiliated companies as well as promoting
the production and operation of enterprises
in accordance with law and the healthy
development of enterprises.®

Overall Characteristics of 171 Select Subsequent Judgments/
Rulings

1. Methodology for Selecting Subsequent Judgments/Rulings

As of March 31, 2020, the authors found on the official
“China Judgements [sic] Online” website (“ 4" [ 3%F] L 45
F”; http://wenshu.court.gov.cn) several hundred SJ/Rs that
explicitly mentioned GC15. Due to the large quantity of
these SJ/Rs, the authors selected 171 of them in accordance
with the following two criteria:

(1) any SPC judgment/ruling in which GC15 was
mentioned in any part of the judgment/ruling;

(2) any judgment/ruling rendered by a court other
than the SPC where the court mentioned GC15 in
the reasoning section titled “This Court opined” of
the judgment/ruling.

Appendix 1 lists these 171 SJ/Rs. All of them are civil
cases. In the following sections, the authors analyze the
overall characteristics of these SJ/Rs by examining their
distributions by year, level of court, stage of adjudication
proceeding, and location of court.

2. Distribution by Year

Table 1 reflects the distribution of the 171 select SJ/Rs by year
of adjudication. Although the number of SJ/Rs decreased in
2019, compared with the number in 2018, the numbers of
SJ/Rs increased consistently from 2014 to 2018. For 2020,
no SJ/Rs that meet the selection criteria used in this study
were found. This is likely due to the fact that this study only
covers cases adjudicated as of March 31, 2020 and, from
January to March of the year, the adjudication work of the
courts in China was affected by both the Chinese Lunar
New Year holidays and the COVID-19 outbreak.

There could be many reasons for the overall increase in
the number of §J/Rs. One reason may be attributed to the
significantly increased caseload since China implemented
a reform of its case acceptance system in May 2015. The
purpose of this reform is to ensure that “each case which
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should be accepted by a peoples court in accordance with
law is registered and adjudicated so as to protect the litigation
rights of the parties”” According to statistics, the number
of cases registered by the courts across the country from
May 2015 to March 2017 rose 33.92%, compared with the
number in the preceding period.?

Year of Adjudication No. of S]/Rs
2014 1
2015 5
2016 13
2017 54
2018 65
2019 33
0
s Table 1: Distribution of the 171 Select Subsequent Judgments/Rulings by
WZ: Year of Adjudication
N en
w7 | 3. Distribution by Level of Court
3]
oy
~ | Table 2 shows the distribution of the 171 select SJ/Rs by level
of court. The number of §]/Rs handled by basic courts far
exceeds the sum of SJ/Rs handled by intermediate courts,

high courts, the SPC, and specialized courts. Specifically,
the number of SJ/Rs handled by intermediate courts is
approximately half of the SJ/Rs handled by basic courts.

The situation mentioned above is consistent with the
characteristics associated with the adjudication levels
of courts in China. The number of cases adjudicated by
basic courts, which are the first-instance courts of most
cases, is usually the greatest. Since the basic courts have
the most widespread conditions and scope for accepting
cases, this distribution also indicates how common cases
involving commingled personalities of affiliated companies
are. In addition, this type of lawsuit often concerns many
parties and a debtor’s inability to pay off debts, and is
characterized by the involvement of many controversial
issues, complicated relationships, difficulty in determining
the issues themselves, and significant implications of its
outcome. Parties who are dissatisfied with the outcome of
these first-instance cases often choose to appeal or apply
for aretrial. Therefore, intermediate courts, as the courts
immediately above basic courts, naturally have also handled
many of these cases, as reflected in the data.In addition,
four SJ/Rs were rendered by specialized courts focusing
on intellectual property and maritime law. This shows
that disputes concerning commingled personalities of
affiliated companies sometimes intersect with intellectual
property and maritime disputes.

Level of Court No. of SJ/Rs

Basic 100
Intermediate 47
High 13
Supreme 7
Specialized 4
Total 171

Table 2: Distribution of the 171 Select Subsequent Judgments/Rulings by
Level of Court

4. Distribution by Stage of Adjudication Proceeding

Table 3 lists the distribution of the 171 select SJ/Rs by
stage of adjudication proceedings. The number of SJ/Rs
rendered in first-instance proceedings is the largest and
these SJ/Rs far outnumber those rendered in second-
instance proceedings or retrial proceedings. The authors
believe that these phenomena can also be explained by the
distribution of SJ/Rs by level of court and related reasons.
For example, the number of SJ/Rs rendered by basic courts
is far greater than those rendered by other courts and this,
of course, means that many SJ/Rs were rendered in first-
instance proceedings.

Stage of Adjudication  yy o gy/pg
First Instance 121

Second Instance 37

Retrial 13

Total 171

Table 3: Distribution of the 171 Select Subsequent Judgments/Rulings by
Stage of Adjudication Proceeding

5. Distribution by Location of Court

Table 4 presents the distribution of the 171 select SJ/Rs by the
location of the court. Overall, cases concerning commingled
personalities of affiliated companies are distributed across
the country. Among them, courts of various levels in
Guangdong Province adjudicated the largest number of
cases, i.e., 24 in total. The authors believe that this is, to a
certain extent, related to the fact that Guangdong Province,
being one of the most economically developed regions in
China, is home to numerous business enterprises and has
an active economy. Moreover, courts in Shandong, Fujian,
and Zhejiang, which are provinces located in the same
eastern coastal area as Guangdong Province, also rendered
relatively more SJ/Rs, with 17, 14, and 10 SJ/Rs, respectively.

China Guiding Cases Project
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However, it is noteworthy that Anhui and Inner Mongolia,
which are located in relatively less developed inland areas,
still had a significant number of SJ/Rs, i.e., 15 and 14
respectively. This shows that economic factors cannot
completely determine the geographical distribution of these
SJ/Rs. This also illustrates that whether in coastal areas
or inland areas, the commingling of personalities among
affiliated companies is an issue which parties pay attention
to and seek judicial remedies to address.

Location of Court (Province/

“Table 4 presents the distribution of the 171 select
[subsequent judgments/rulings] by the location of
the court. Overall, cases concerning commingled
personalities of affiliated companies are distributed
across the country. Among them, courts of various
levels in Guangdong Province adjudicated the largest
number of cases, i.e., 24 in total.”

: Treatment of Guiding Case No. 15in 20 Select Subsequent
Provincial-Level Municipalities) NocorsJiRs Judgments/Rulings s 4
Guangdong 24
Shandong 17 Of the 171 select SJ/Rs of GC15, seven were rendered by
Al 15 the SPC, while 13 were rendered by other courts which
analyzed GC15 in detail (see Appendix 2).
Inner Mongolia 14
Fujian 14 The SPC’s seven S]/Rs are divided by the authors into three
- categories, based on who mentioned GC15:
Zhejiang 10
Guizhou 2 2’(}1 f sl:/[entioned SJ/R No. Appendix 2
Sichuan 9 n—
SpC 7 (1) the party(/-ies) or |(2014) Min Ti Zi No.| No. 2
his/her/their lawyer(s) | 111
Chongqing 4
. i (2) the adjudicating | (2016) Zui GaoFa |No.3
- court in the reasoning | Min Shen No. 3168
Hubei E section tiled “This | (2017) Zui GaoFa | No. 12
Jiangsu 4 Court opined Min Zai No. 91
Jilin 4 (2018) ZuiGaoFa [No. 15
Shanghai 4 Min Shen No. 4702
_ (2018) Zui GaoFa | No. 16
Shanxi 4 Min Shen No. 4021
Hainan 3
(3) both the parties/ | (2017) ZuiGaoFa |No.7
Send 0 lawyers and the court | Min Shen No. 2458
Hunan 3 mentioned GC15 (2017) Zui GaoFa | No. 8
Jiangxi 3 Min Shen No. 1162
Liaoni 3
1a0r1-1ng In the first category of SJ/Rs, the party(/-ies) or his/her/their
Hebei 2 lawyer(s) mentioned GC15, but the SPC did not respond.
Ningxia 2 Article 11 Paragraph 2 of the Detailed Implementing Rules
on the “Provisions of the Supreme Peoples Court Concerning
Beijing 1
Work on Case Guidance” provides:’
Guangxi 1
Heilongjiang 1 Where a public prosecution organ, a party
Shiai 1 to a case or his defender, or a litigation agent
— quotes a Guiding Case as a ground [for the]
Tianjin 1 prosecution (litigation) or defense, the personnel
Total 171 handling the case should, in the reasons for

Table 4: Distribution of the 171 Select Subsequent Judgments/Rulings by
Location of Court
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the adjudication, respond as to whether [they]
referenced and imitated the Guiding Case [in
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the adjudication of the case] and explain their
reasons. (emphasis added)

Clearly, whatever considerations drove the SPC to not
provide a response, this approach is open to objection.

In the remaining six SJ/Rs rendered by the SPC and the 13
SJ/Rs rendered by other courts, the SPC and these other
courts analyzed in detail the following “Main Points of the
Adjudication” of GC15:

1. The overlap or commingling of personnel,
business, finances, and other aspects of affiliated
companies that leads to the impossibility
of separating out property and the loss of
independent personalities constitutes the
commingling of personalities.

2. Where affiliated companies commingle
personalities and seriously harm the interests
of their creditors, the affiliated companies bear
joint and several liability among themselves
for the external debts.

Through the first Main Point of the Adjudication, the SPC
provides two elements for determining whether the situation
of affiliated companies “constitutes the commingling
of personalities™: (1) “the overlap or commingling of
personnel, business, finances, and other aspects of affiliated
companies” and (2) “that [overlap or commingling] leads
to the impossibility of separating out property and the loss
of independent personalities”.

Through the second Main Point of the Adjudication, the
SPC points out that where it is determined that affiliated
companies “‘commingle personalities” and “seriously harm
the interests of their creditors’, the affiliated companies are
required to “bear joint and several liability among themselves
for the external debts”.

The following sections will discuss how the six SJ/Rs rendered
by the SPC and the 13 SJ/Rs rendered by other courts analyzed
and referenced these two Main Points of the Adjudication.

1. Element 1 for Determining Whether the Situation of Affiliated
Companies “Constitutes the Commingling of Personalities™
“the Overlap or Commingling of Personnel, Business,
Finances, and Other Aspects of Affiliated Companies”

(1) Commingling of “Personnel, Business, and Finances”:
These Three Aspects Need Not Co-Exist and Commingling
Is Not Limited to These Three Aspects

)

In (2018) Zui Gao Fa Min Shen No. 4702 (see Appendix 2:
No. 15), the SPC pointed out that the affiliated companies
in that case commingled their personnel, finances, and
property before determining that there was commingling
of personalities in these affiliated companies. The SPC
did not discuss whether anything that could constitute
commingling of “business” occurred in the case.

Because this case was adjudicated by the SPC, it can be
used in the future by Chinese courts handling similar cases
“as [a] reference for rendering a ruling or judgment’,
according to the Guiding Opinions of the Supreme People’s
Court on Unifying the Application of Law and Strengthening
the Search for Similar Cases (Trial Implementation)."® The
fact that the SPC did not discuss the commingling of
business suggests that, in the future, when courts determine
whether the situation of affiliated companies “constitutes the
commingling of personalities’, it is not necessary for all of
the three named aspects of commingling (i.e., “personnel,
business, and finances”) to be present.

In addition, in the first Main Point of the Adjudication
of GC15, the SPC uses the character “5” (the pinyin
transliteration of which is “Deng’, and which here has a
similar meaning to “etc” in English writing) to indicate that
the overlap or commingling is not limited to the named
aspects concerning “personnel, business, and finances” In
arelated article, the Office for the Work on Case Guidance
of the SPC provides the following explanation:

The commingling of personalities is manifested
in various forms and the commingling methods
are constantly updated. Therefore, were it
determined that a certain form of manifestation
characterizes the “commingling of personalities’,
some companies would inevitably try to avoid
these characteristics, while still maintaining the
commingling in substance. This would greatly
increase the difficulty for creditors to collect
evidence and for a court to determine whether
the situation “constitutes the commingling of
personalities”."!

This flexible approach is reasonable and is also reflected
in three SJ/Rs.

In (2016) Zui Gao Fa Min Shen No. 3168 (see Appendix
2: No. 3), the SPC, apart from examining whether there
was commingling of “personnel, business, and finances’,
also discussed the affiliated companies’ shared “registered
address”. Similarly, in (2018) Chuan 15 Min Zhong No.
1733 (see Appendix 2: No. 17), the court stated:
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[...] the three enterprises have the same
industrial and commercial registration
address, the same personnel for handling
procedures for enterprise changes, etc. These
facts are prima facie evidence showing that
counterparties to [the enterprises’] transactions
might have been led to mistakenly believe that
the three enterprises are one entity and such
evidence helps determine the commingling of
personalities among the affiliated enterprises.

(emphasis added)

was determined that there was commingling of founding
personnel. Additionally, in (2017) Ji 07 Min Zhong No.
1636 (see Appendix 2: No. 11), the court specifically stated:

[...] the commingling of personnel refers to
the commingling between a company’s senior
executives, such as shareholders, directors,
and managers, or people who control the
company and similar personnel of another
company, to the extent that the independent
will of the company is subject to control.
WANG Jianping is the legal representative of

In (2018) E 05 Min Zhong No. 461 (see Appendix 2: No. [defendant] Sales Company; but she is also acting

13), the court, apart from examining whether there was as Vice Chairman of [defendant] Technology

commingling of “personnel, business, and finances’, also Company. And LIU Zhiyou, Supervisor of

considered the use of official seals among the affiliated Sales Company, as well as other personnel of

companies.”? The court explained: the company also serve as senior executives =P
of Technology Company. [2

An official seal is the core representation of a
corporate legal person’s external expression
of its independent will (company will)
and is a sign that the corporate legal person
substantively enjoys the freedom of expressing
its will in civil activities. If, in external civil
interaction activities, a corporate legal person
cannot independently use its official seal in
accordance with its own will, this suggests
that the corporate legal person does not
substantively enjoy the freedom of expressing
its will. (emphasis added).

(2) Commingling of Personnel

GC15 uses the following expressions to analyze the
“commingling of personnel™:

The three companies have the same general
manager, person in charge of finances, cashier
accountant, and manager of industry and
commerce procedures. Other management
personnel are also in a situation of having
overlapping appointments. The appointment
and dismissal of Chuanjiao Industry and Trade
Company’s personnel is in a situation of being
determined by Chuanjiao Machinery Company.
(emphasis added)

The commingling [of personnel] means that
[the companies had] the same or overlapping
[personnel]; the concept cannot be limited to
mean having the exact same [personnel]. The
commingling of directors and senior executives,
as described above, is sufficient to influence
the decision-making and corresponding —
operations of the companies, and, therefore,

this conforms to the concept of commingling

of personnel. (emphasis added)

LHOISNI SASVD YNIHD
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The court emphasized that the relevant commingling of
personnel must be “sufficient to influence the decision-
making and corresponding operations of the companies”.
Similar interpretations are also seen in the following two
cases. In (2017) Yu 01 Min Zhong No. 2155 (see Appendix
2: No. 4), the court pointed out:

[In the two affiliated companies, which are
the defendants in this case,] although there is
overlap in the appointment of some individual
staff members working in financial and treasury
positions, [...] the shareholders of the two
companies have always been different and there
has been no general overlap in the appointment
of senior executives. With respect to the
appointment and removal of personnel, the
two companies have not influenced each

Evidently, the focus is on the commingling of “management other, nor has one company controlled the
personnel”. This focus is also reflected in judicial practice. other. [...] the evidence adduced is hardly
In (2017) Lu 10 Min Zhong No. 1023 (see Appendix 2: sufficient to prove that there is a high degree
No. 9), the two defendant companies had the same legal of commingling of personnel between the two
representative and controlling shareholders. Ultimately, it companies |...]. (emphasis added)
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In (2016) Yue 0391 Min Chu No. 431 (see Appendix 2: No.
6), the court adopted a similar view. The evidence in this
case was only able to prove that one supervisor of the two
defendant companies was the same, and this did not influence
the companies’ decision-making. Therefore, the existence of
commingling of personnel could not be established.

Finally, some courts have cautioned that overlapping
appointments of personnel among affiliated companies
that belong to the same group of companies is not unusual
per se. These situations cannot be generalized and must be
carefully determined. For example, in (2017) Lu 11 Min
Zhong No. 1556 (see Appendix 2: No. 10), the court opined:

Among the [defendant] companies’ senior
executives, only YANG Linchuan has
overlapping appointments, while other senior
executives have none. The two [defendant]
companies’ online banking operators and
management personnel have partially
overlapping appointments. The personnel
handling industry and business procedures are
the same, but this is a specific situation. The
groups internal practice of dispatching staff
members from one company to another and
vice versa facilitates the group’s implementation
of a unified management system. As long
as this does not infringe upon each other’s
corporate independent personality, this is
not a type of commingling of personalities
[...]. (emphasis added)

In other words, under the above circumstances, only if
the corporate independent personality of each company is
infringed will this be considered to be a type of commingling
of personalities. This is basically consistent with the spirit of
the requirement discussed above that the commingling be
“sufficient to influence the decision-making and corresponding
operations of the companies”. Therefore, it is worth noting
whether, in the future, courts will use the “sufficient to
influence the decision-making and corresponding operations
of the companies” requirement as a uniform standard for
determining “commingling of personnel”.

(3) Commingling of Business

GCI15 uses the following expressions to analyze “commingling
of business™:

The actual operations of the three companies
all involve businesses related to construction
machinery, and during the distribution process

)

there are situations where sales manuals and
distribution agreements are shared. There is
commingling of information in their public
announcements. (emphasis added)

Through the SJ/Rs analyzed in this study, a point has become
clearer: the determination of whether “commingling of
business” exists hinges not on external publicity, contract
formats, and other external representation, but on the
actual business operations of the affiliated companies.
For example, in (2014) Lu Shang Zhong Zi No. 214 (see
Appendix 2: No. 1), the court opined:

Having the same or similar business address,
publicity of sales, and contract formats cannot
lead to the determination of commingling
of business.

In (2017) Ji 07 Min Zhong No. 1636 (see Appendix 2:
No. 11), the court clearly pointed out that “commingling
of business refers to the commingling of business types,
operational models, transaction methods, and pricing
mechanisms among companies”. This understanding is
consistent with the viewpoint of the Office for the Work on
Case Guidance of the SPC on “commingling of business”.
The office has written:

[“Commingling of business”] refers to [the
situation where] affiliated companies engage
in the same business activities and are not
distinguishable from each other in the course
of operating their business. For example, the
same business is sometimes carried out in
the name of one company but other times
in the name of another company, so that
counterparties who transact with them
cannot tell which company they are dealing
with."” (emphasis added)

Regarding the specific application of the “commingling of
business” standard, (2018) Yue 03 Min Chu No. 581 (see
Appendix 2: No. 14) is worthy of reference. Based on the
following three points, the court decided that there was
commingling of business among the affiliated companies
involved in the case:

+ Inthe certification letter of defendants Aitengda Company
and Zhongding Company, the names of the two companies
were printed side by side at the top of the letter, indicating
that the two companies had no objections to the outside
world’s seeing them as affiliated companies or thinking
that their businesses are closely connected.
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« The production and sales business of Aitengda Company
had been transferred to Zhongding Company.

« 'The ways the two companies used their seals:

o the first page of the Commodity Standard Material
Certificate was stamped with Aitengda Company’s
“Special Seal for Standard Materials” and the last
page indicated “Production Unit: Aitengda Company
(Zhongding Company)”;

o receipts of payments were stamped with Aitengda
Company’s special seal for finance; and

o the name of the delivery unit printed on the notes
for the delivery of goods was Aitengda Company, but
the notes were stamped with Zhongding Company’s
special seal for delivery of goods.

In short, the two companies adopted a mode of close
coordination and mutual cooperation to jointly run their
business, making it impossible for transaction counterparties
to distinguish which company they were dealing with. Thus,
there was commingling of business.

(4) Commingling of Finances

GC15 uses the following expressions to analyze “commingling
of finances™

The three companies use shared accounts
and WANG Yongli’s signature serves as the
basis for the specific use of funds. [Thus,
the companies] are unable to prove that
their funds and allocations are separate
[from one another’s]. The claims and debts,
company performance, accounts, and rebates
between the three companies and XCMG
Company are all calculated under the name
of Chuanjiao Industry and Trade Company.
(emphasis added)

The specific application of the concept “commingling
of finances” in the following SJ/Rs has deepened the
understanding of this type of commingling.

In (2017) Zui Gao Fa Min Shen No. 2458 (see Appendix
2: No. 7), affiliated companies A and B jointly performed
a construction contract signed by Company B and a third-
party company. To determine whether Companies A and B
commingled their finances, the SPC, which adjudicated this
case, considered two points: (1) Company A withdrew, in
its own name, project funds from the third-party company,
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an action to which Company B did not object; and (2) the
same financial staff handled external business for Companies
A and B. In the end, the SPC determined that the two
companies had commingled their finances.

In (2018) Chuan Min Zai No. 484 (see Appendix 2: No.
20), the court decided:

Commingling of finances refers to the
commingling of accounting books and accounts
among affiliated companies, or improper offsets
made between them.

In (2018) Xiang 08 Min Chu No. 52 (see Appendix 2: No. 19),
the court considered various situations, including whether
the registered capital funds of affiliated companies were
commingled and whether unreasonably large amounts of
capital had been exchanged among the affiliated companies.

In (2018) Yue 03 Min Chu No. 581 (see Appendix 2: No. 14),
the court used the term “common community of interests”
to highlight the characteristics of commingling of finances
among affiliated companies. The court put it this way:

When the two defendants operate the business
externally, sales are made in the name of one of
them and payments are received in the name
of the other. However, they can still eventually
balance their accounts internally. This shows
that the two defendants do not deliberately
distinguish their identities when operating
externally and receiving payments. To put it
directly, the two defendants actually constitute
one common community of interests when
they receive external payments for goods. There
is commingling of finances. (emphasis added)

In sum, in order to meet the requirements of Element 1 for
determining whether the situation of affiliated companies
“constitutes the commingling of personalities” (ie., “the
overlap or commingling of personnel, business, finances,
and other aspects of affiliated companies”), there must
be sufficient evidence to prove that there is a high level of
commingling of whichever aspect is being considered and
such commingling makes it impossible for the outside world
to distinguish the affiliated companies as independent entities.

2. Element 2 for Determining Whether the Situation of
Affiliated Companies “Constitutes the Commingling of
Personalities™: “That [Overlap or Commingling] Leads to
the Impossibility of Separating Out Property and the Loss

of Independent Personalities”
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Element 2 for determining whether the situation of affiliated
companies “constitutes the commingling of personalities”
(ie., “that [overlap or commingling] leads to the impossibility
of separating out property and the loss of independent
personalities”) was not widely discussed in the SJ/Rs reviewed
in this study. This may be due to the fact that once Element
1 (i.e., “the overlap or commingling of personnel, business,
finances, and other aspects of affiliated companies”) is not
established, there is no need to discuss Element 2. For
example, in (2016) Zui Gao Fa Min Shen No. 3168 (see
Appendix 2: No. 3), the SPC reasoned in the following
way when discussing the property of affiliated companies:

[...] with respect to the property of the
companies, Kunhe Company denied that it
commingled its finances with those of Yuanfeng
Company. The evidence submitted by ZHU
Kongwen was insufficient to prove that the
financial books of Yuanfeng Company and
Kunhe Company were commingled. Also, he
did not provide evidence to prove that Kunhe
Company and Yuanfeng Company transferred
funds to each other frequently and arbitrarily.
Therefore, it was not improper for the second-
instance court to decide that ZHU Kongwen
had no evidence proving unclear property
boundaries between the two companies as
well as commingling of the two companies’
books and accounts or inappropriate offsetting
of the accounts. (emphasis added)

“[...] in order to meet the requirements of Element
1 for determining whether the situation of affiliated
companies tonstitutes the commingling of personalities’
[...], there must be sufficient evidence to prove that
there is a high level of commingling of whichever aspect
is being considered and such commingling makes it
impossible for the outside world to distinguish the
affiliated companies as independent entities.”

It is gratifying that some courts did focus and elaborate
on Element 2—“that [overlap or commingling] leads to
the impossibility of separating out property and the loss of
independent personalities”. In (2018) Chuan 15 Min Zhong
No. 1733 (see Appendix 2: No. 17), the court clearly noted
the importance of discussing the “commingling of property™:

The core standard for determining the
commingling of personalities among companies
is the commingling of property. As far asa

)

company is concerned, the lack of property
means the lack of personality. Independence
of a company’s property is the basis for the
company to have independent personality.
[...] Commingling of property is defined as the
commingling of the company’s property and
that of its shareholders or the commingling
of affiliated companies’ property. And, as
a result, the property cannot be clearly or
strictly separated, and the shareholders and
affiliated companies may occupy and transfer the
company’s property at will. (emphasis added)

The above discussion is consistent with the following content
written by the SPC in the “Reasons for the Adjudication”
section of GC15:

A companys independent bearing of liability as
alegal person is premised upon its independent
personality. Article 3 Paragraph 1 [of the
Company Law] provides:

A company is an enterprise legal person,
has independent property of a legal
person, and enjoys property rights of a
legal person. A company is liable for its
debts to the extent of its entire property.

A company’s independent property is the
material guarantee of itsindependentbearing
of liability. The independent personality of
a company is also manifested prominently
in the independence of property. When
affiliated companies are unable to separate
their property and lose their independent
personalities, they lose the basis for bearing
liability independently. (emphasis added)

It is particularly worth noting that the above content does
not appear in the original second-instance judgment upon
which GC15is based, i.e., the (2011) Su Shang Zhong Zi No.
0107 Civil Judgment rendered by the High Peoples Court
of Jiangsu Province on October 19, 2011." In other words,
the above content was specifically added by the SPC when
it prepared GC15. This reflects the SPC’s emphasis on the
discussion of the independence of a company’s property.

In addition, in (2016) Yue 0391 Min Chu No. 753 (see
Appendix 2: No. 5), the court provided specific factors for
consideration when determining the element “that [overlap
or commingling] leads to the impossibility of separating
out property and the loss of independent personalities™
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The substantive factor of the commingling of
personalities among affiliated companies is the
commingling of property. Commingling of
property means that the ownership of property
among affiliated companies is unclear and
it is difficult to separate their respective
property. Examples would include affiliated
companies that have the same domicile and
business premise, jointly use the same office
facilities as well as the same machinery and
equipment, commingle their capital funds,
do not distinguish their respective incomes,
and transfer to each other their property at
will. (emphasis added)

3. Whether Affiliated Companies with “Commingle[d]
Personalities” Are Required to “Bear Joint and Several
Liability Among Themselves for the External Debts”?

Through the second Main Point of the Adjudication, the
SPC points out that where it is determined that affiliated
companies “commingle personalities” and “seriously harm
the interests of their creditors”, the affiliated companies are
required to “bear joint and several liability among themselves
for the external debts”.

The authors’ in-depth analysis of the six SJ/Rs rendered
by the SPC and the 13 SJ/Rs rendered by other courts
reveals that most of these courts did not discuss the second
Main Point of the Adjudication. This may be due to the
fact that in only nine SJ/Rs (see Appendix 2: Nos. 7, 9,
11, 13-15, 17, 19, and 20) did the courts find that the
affiliated companies had commingled personalities. The
courts rendering the other ten SJ/Rs determined that the
affiliated companies did not commingle personalities and
thus, these courts did not need to further discuss whether
the affiliated companies were required to “bear joint and
several liability among themselves for the external debts”
(the answer is already a clear “no”).

In the nine SJ/Rs where the courts determined that the
affiliated companies commingled personalities, the courts’
discussions of the second Main Point of the Adjudication,
as examined below, will help guide the adjudication of
similar cases in the future.

In (2017) Zui Gao Fa Min Shen No. 2458 (see Appendix
2: No. 7), the SPC ruled that the two companies with
commingled personalities had “seriously harm[ed] the
interests of their creditors”, on the basis of what was stated
in an enforcement notice prepared by a peoples court: “[the
court] has not discovered [...] any property that can be used
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for enforcement”. In (2018) Zui Gao Fa Min Shen No. 4702
(see Appendix 2: No. 15), the SPC concluded that relevant
companies with commingled personalities had “seriously
harm[ed] the interests of their creditors”, on the basis of the
content of a document issued by one party of the case to a
state-owned asset management company. The document
showed that the debtor company had no other assets for
paying back the amount involved in the case.

Interestingly, in (2018) Chuan Min Zai No. 484 (see Appendix
2: No. 20), the court stated:

Although Huamao Company and Zhongmao
Company are ostensibly independent limited
liability companies, the two companies have no
evidence to prove the independence of their
assets and finances. [Their situation] actually
constitutes the commingling of assets, seriously
harming the interests of their creditors and
relief cannot be given by other means. The
two companies’ defense, which claims that there
is no commingling of assets between them, is
not supported by evidence and is, therefore,
not accepted by this court. [...] hence, in this
case, as Zhongmao Company cannot pay
off the rent in arrears, Huamao Company
should be jointly and severally liable for
the clearance of the aforementioned debt
of Zhongmao Company. (emphasis added)

The court in this case emphasized this condition: “relief
cannot be given by other means”. In other words, if other
means could be used to clear the debts owed to the creditors,
the affiliated companies would not be required to bear the
joint and several liability for the debts. It is worth seeing
whether this condition will be taken into account by future
courts handling similar cases.

Conclusion

The use of a Guiding Case to discuss new situations in
which the system of denying the personality of a corporate
legal person applies (i.e., the commingled personalities of
affiliated companies and their legal liabilities) is a beneficial
attempt at promoting the development of Chinese judicial
theory and practice.

Specifically, GC15 has expanded the application of Article
20 of the Company Law and provided new lines of reasoning
for handling cases in which affiliated companies abuse the
independent status of corporate legal persons and evade
debt liability. The “Main Points of the Adjudication”
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section of GC15 states two elements for determining
whether the situation of affiliated companies “constitute
the commingling of personalities” and the circumstances
under which affiliated companies are required to “bear
joint and several liability for the external debts”. 'This
provides an effective reference for courts handling similar
subsequent cases.

The courts rendering many of the SJ/Rs analyzed in this
study have enriched and strengthened the understanding
of the “Main Points of the Adjudication” of GC15 and
this has prompted new reflections. Broadly speaking,
this Guiding Case has further improved China’s system
of denying the personality of a corporate legal person and
this improvement is conducive to protecting the interests

of creditors, regulating the operations of companies, and
creating a good business environment for transactions.

However, in the process of analyzing select SJ/Rs, the authors
also noticed that most of the courts focused their discussions
on Element 1 of the first Main Point of the Adjudication
(ie., “the overlap or commingling of personnel, business,
finances, and other aspects of affiliated companies”), without
sufficiently analyzing other content in the “Main Points of
the Adjudication” section of the Guiding Case. The authors
hope that when handling future similar cases, Chinese courts
will be able to comprehensively analyze the various aspects
of the “Main Points of the Adjudication” section of GC15
so as to ensure that the case is correctly referenced going
forward and its guiding function optimized. ®

Subsequent Cases: Is Guiding Case No. 15% Ground-Breaking Determination of Commingled Personalities of Affiliated Companies a Success?, 10 CHINA Law
ConnNEcT 33 (Sept. 2020), also available at STANFORD Law ScHOOL CHINA GuUIDING CasEs Project, China Cases Insights™, Sept. 2020, http://cge.law.
stanford.edu/commentaries/cle- 10-202009-insights- 1 1-zhao-tan.
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The original, Chinese version of this China Cases Insight™ was edited by Dr. Mei Gechlik. The English version was prepared by Qi Lei, Straton 3
Papagianneas, Ziqi Yang, David Wei Zhao, and Xinyue Zhu, and was finalized by Shanahly Wan, Jennifer Ingram, Nathan Harpainter, and Dr. Mei Gechlik.
The information and views set out in this China Cases [1sighf™ are the responsibility of the authors and do not necessarily reflect the work or views of the China Guiding
Cases Project.
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recently on Oct. 26, 2018, effective as of Oct. 26, 2018, http://www.tdi.gov.en/1800000121_23_74633_0_7.html. The Company Law cited in Guiding Case No. 15 should refer
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See Guiding Opinions of the Supreme People’s Court on Unifying the Application of Law and Strengthening the Search for Similar Cases (Trial Implementation), People’s
Republic of China, Stanford CGCP Global Guide™, Aug. 2020, http://cge lawstanford.edu/sgg-on-pre-guiding-opinions-search-similar-cases. The Guiding Opinions provide:
4, The scope of a search for similar cases generally includes:
(1) Guiding Cases released by the Supreme People’s Court;
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[...]
9. Where a similar case that has been retrieved is a Guiding Case, a people’s court should reference and imitate it to render a ruling or judgment, unless [the
Guiding Case] is in conflict with a new law, administrative regulation, or judicial interpretation or is replaced with a new Guiding Case.
Other similar cases that have been retrieved may be used by a people’s court as references for rendering a ruling or judgment.
(emphasis added)
' The Office for the Work on Case Guidance of the Supreme Peoples Court, supra note 6, at 35.
2 In China, although a company’s official seal does not have any special status under the law, Chinese companies still generally consider both official seals and signatures to be
indispensable in the conclusion of contracts.

1% The Office for the Work on Case Guidance of the Supreme People’s Court, supra note 6, at 35.
See XCMG Construction Machinery Co., Ltd. v. Chengdu Chuanjiao Industry and Trade Co., Ltd. et al., A Dispute over a Sale and Purchase Contract, supra note 2, at 85.
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Appendix 1: 171 Subsequent Judgments/Rulings of Guiding Case No. 15 (identified through March 31, 2020)

Date of

* Adjudication

Subsequent Judgment/Ruling No.

Adjudicating Court

1 |2014/9/12 (2014) Lu Shang Zhong Zi No. 214 High People’s Court of Shandong Province
2 12015/2/9 (2014) Shi Shang Chu Zi No. 112 Shiguai District Peoples Court of Baotou Municipality,
Inner Mongolia Autonomous Region
3 [2015/3/25 (2014) Shi Shang Chu Zi No. 113 Shiguai District People’s Court of Baotou Municipality,
Inner Mongolia Autonomous Region
4 |2015/9/23 (2015) Yu Yi Zhong Fa Min Chu Zi No. | No. 1 Intermediate Peoples Court of Chongging
00178 Municipality
5 2015/11/21 (2014) Min Ti Zi No. 111 Supreme People’s Court
6 |2015/12/31 |(2015)Zi Shang Chu ZiNo. 157 {Dntermedlate People’s Court of Zibo Municipality, Shandong
rovince
7 12016/2/29 (2014) Lu Min Si Chu Zi No. 8 High Peoples Court of Shandong Province
8 [2016/5/16 (2016) Xiang 0691 Min Chu No, 5 Quyuan Admmlstmtlve District People’s Court of Yueyang
Municipality, Hunan Province
9 2016/5/18 (2016) Yite 03 Min Zhong No. 6701 Intermediate Peoples Court of Shenzhen Municipality,
Guangdong Province
10 12016/6/28 (2015) E Xiang Yang Zhong Min San | Intermediate Peoples Court of Xiangyang Municipality,
Chu ZiNo. 00111 Hubei Province
11 |2016/7/28 (2015) Su Min Zhong Zi No. 00401 High People’s Court of Jiangsu Province
12 |2016/8/8 (2016) Qiong 96 Min Zhong No. 704 | No. 1 Intermediate People’s Court of Hainan Province
13 |2016/8/8 (2016) Zhe 72 Min Chu No. 772 Ningbo Maritime Court, Zhejiang Province
14 [2016/8/15 (2016) Qiong 96 Min Zhong No. 705 | No. 1 Intermediate People’s Court of Hainan Province
15 |2016/9/12 |(2015) Wei Min Chu Zi No. 856 Weiyuan County Peoples Court of Neffiang Municipality,
Sichuan Province
16 12016/9/21 (2016) Yue 06 Min Zhong No. 4264 Intermediate Peoples Court of Foshan Municipality,
Guangdong Province
17 12016/9/30 (2016) Zhe 0521 Min Chu No. 2755 Deqing County Peoples Court of Huzhou Municipality,
Zhejiang Province
18 |2016/12/20 | (2016) Yue 0606 Min Chu No. 11277 Shunde District Reoples Court of Foshan Municipality,
Guangdong Province
19 |2016/12/23 | (2016) Zui Gao Fa Min Shen No. 3168 | Supreme People’s Court
20 |2017/1/6 (2016) Jin 0116 Min Chu No. 2829 Binhai New District Peoples Court of Tianjin Municipality
21 |2017/1/25  |(2016)Su0402 Min ChuNo, 1378 | L 1anning District People§ Court of Changzhou
Municipality, Jiangsu Province
2 201722 (2015) Xing Min Chu Zi No. 1866 Xingging District Peoples Court of Yinchuan Municipality,
Ningxia Hui Autonomous Region
23 2017/2/9 (2016) Lu 0306 Min Chu No. 2017 Zhoucun District Peoples Court of Zibo Municipality,
Shandong Province
24 2017/3/5 (2016) Chuan 0107 Min Chu No. 6598 Wuhou District People’s Court of Chengdu Municipality,
Sichuan Province
25 12017/3/13 (2017) Yu 01 Zhi Yi No. 129 Intermedlau.e People’s Court of Zhengzhou Municipality,
| Henan Province : ;
2% 2017/6/8 (2017) Yut 01 Min Zhong No, 2155 No. 1 Intermediate People’s Court of Chongging

Municipality
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Date of

* Adjudication

Subsequent Judgment/Ruling No.

Adjudicating Court

Ningyang County People’s Court of Taian Municipality,

27 |2017/6/26 (2016) Lu 0921 Min Chu No. 3394 j .
Shandong Province
28 12017/6/26 (2016) Nei 0105 Min Chu No. 9200 Saihan District People’s Court of Hohhot Municipality,
) Inner Mongolia Autonomous Region
29 12017/6/26 (2016) Nei 0105 Min Chu No. 9199 Saihan District People’s Court of Hohhot Municipality,
) Inner Mongolia Autonomous Region
; , Saihan District Peoples Court of Hohhot Municipality,
30 [2017/6/26 (2016) Nei 0105 Min Chu No. 9154 Tnner Mongolia Autonomous Region
31 12017/6/26 (2016) Nei 0105 Min Chu No. 9157 Saihan District Peoples Court of Hohhot Municipality,
) Inner Mongolia Autonomous Region
3 12017/6/26 (2016) Nei 0105 Min Chu No. 9158 Saihan District People’s Court of Hohhot Municipality,
) Inner Mongolia Autonomous Region
33 12017/6/26 (2016) Nei 0105 Min Chu No. 9156 Saihan District People’s Court of Hohhot Municipality,
' Inner Mongolia Autonomous Region
; ; Saihan District People’s Court of Hohhot Municipality,
34 2017/6/26 (2016) Nei 0105 Min Chu No. 9125 Tiiner Monigolia Autoriomons Region
; : Intermediate People’s Court of Haikou Municipality, Hainan
35 (2017/6/27 (2017) Qiong 01 Min Chu No. 341 S
. 1 Manzhouli City Peoples Court of Hulunbuir Municipality,
36 |2017/6/28 (2017) Nei 0781 Min Chu No. 774 Tnner Mongolia Autonomous Region
37 12017/6/28 (2017) Nei 0781 Min Chu No. 762 Manzhouli City People’s Court of Hulunbuir Municipality,
) Inner Mongolia Autonomous Region
38 [2017/7/5  |(2016) Gan 0829 Min Chu No. 1853 ﬁnﬁ'_ County Peoples Court of [tan Municipality, Jiangxi
rovince
. Qianhai Cooperation Zone Peoples Court of Shenzhen
39 [2017/7/9 (2016) Yue 0391 Min Chu No. 753 Municipality, Guangdong Province
40 12017/7/27 (2017) Chuan 0411 Min Chu No. 816 Renhe District People’s Court of Panzhihua Municipality,
] Sichuan Province
. Qianhai Cooperation Zone Peoples Court of Shenzhen
41 |2017/8/3 (2016) Yue 0391 Min Chu No. 431 Municipality, Guangdong Province
. Qianhai Cooperation Zone People’s Court of Shenzhen
42 |2017/8/4 (2016) Yue 0391 Min Chu No. 432 Municipality, Guangdong Province
; Shunde District People’s Court of Foshan Municipality,
43 12017/8/30 (2017) Yue 0606 Min Chu No. 6937 Guanglong Provinge
a4 12017/9/12 (2017) Zhe 0206 Min Chu No. 2756 Beilun District People’s Court of Ningbo Municipality,
) Zhejiang Province
45 |2017/9/13 (2017) Zui Gao Fa Min Shen No. 2458 | Supreme People’s Court
46 12017/9/18 (2017) Gan 08 Min Chu No, 12 Intermediate People’s Court of Pingliang Municipality,
) Gansu Province
47 |2017/9/20 (2017) Zui Gao Fa Min Shen No. 1162 | Supreme Peoples Court
48 |2017/9/27 (2017) Lu 10 Min Zhong No. 1023 Intermediate People’s Court of Weihai Municipality,
&N, Shandong Province
49 2017710118 | (2017) Yue 06 Min Zhong No, 9837 Intermediate People’s Court of Foshan Municipality,
& NO- Guangdong Province
50 12017/10/23  |(2017) Nei 01 Min Zai No. 34 Intermediate People’s Court of Hohhot Municipality, Inner
) Mongolia Autonomous Region
51 12017710025 | (2017) Zhe 0203 Min Chu No. 4061 Haishu District People’s Court of Ningbo Municipality,
' Zhejiang Province
52 12017/10/30 | (2017) Qian 0203 Min Chu No. 406 Liuzhi Special District People’s Court of Liupanshui

Municipality, Guizhou Province
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Date of

* Adjudication

Subsequent Judgment/Ruling No.

Adjudicating Court
Intermediate People’s Court of Yichang Municipality, Hubei

53 |2017/11/6 (2017) E 05 Min Zai No. 22 Picsti
rovince
54 |2017/11/14  |(2017) Jin 09 Min Zhong No, 1261 Intermediate People’s Court of Xinzhou Municipality,
) Shanxi Province
55 |2017/11/14  |(2017) Lu 11 Min Zhong No. 1556 Intermediate People’s Court of Rizhao Municipality,
) Shandong Province
56 |2017/11/16 | (2017)Ji 07 Min Zhong No. 1636 Intermediate Peoples Court of Songyuan Municipality, Jilin
N Province
57 201771129 | (2017) Wan 1102 Min Chu No. 1579 Langya District People’s Court of Chuzhou Municipality,
] Anhui Province
58 201771129 | (2017) Wan 1102 Min Chu No. 1577 Langya District People’s Court of Chuzhou Municipality,
] Anhui Province
59 2017711290 | (2017) Wan 1102 Min Chu No. 1582 Langya District People’s Court of Chuzhou Municipality,
) Anhui Province
; Langya District People’s Court of Chuzhou Municipality,
60 |2017/11/29  |(2017) Wan 1102 Min Chu No. 1956 Aribiii Brovinie o+
61 |2017/11/20  |(2017)Wan 1102 Min ChuNo. 2044 | LAngya District Peaples Court of Chuzhou Municipality, S
Anhui Province & 5
62 |2017/11729  |(2017) Wan 1102 Min Chu No, 1822 | L208va District Peoples Court of Chuzhou Minicipality, 8
Anhui Province Z
63 [2017/11/29 | (2017) Wan 1102 Min ChuNo. 1576 | Langya District Peoples Court of Chuzhou Municipality, i
Anhui Province H
64 |2017/11/29 | (2017) Wan 1102 Min Chu No. 1888 Langya District Peoples Court of Chuzhou Municipality,
) Anhui Province
65 |2017/11/29 | (2017) Wan 1102 Min Chu No. 1583 Langya District People’s Court of Chuzhou Municipality, —
] Anhui Province
66 12017/11/29 | (2017) Wan 1102 Min Chu No. 1585 Langya District People’s Court of Chuzhou Municipality,
] Anhui Province
67 12017/11/29 | (2017) Wan 1102 Min Chu No. 1587 Langya District People’s Court of Chuzhou Municipality,
] Anhui Province
68 2017/11/29 | (2017) Wan 1102 Min Chu No. 1580 Langya District People’s Court of Chuzhou Municipality,
) Anhui Province
69 |2017/12/7 (2017) Zui Gao Fa Min Zai No. 91 Supreme People’s Court
70 |2017/12/8 (2017) Lu 0125 Min Chu No, 908 Jiyang District People’s Court of Jinan Municipality,
' Shandong Province
71 |2017/12/8 | (2017) Lu 0125 Min Chu No. 907 Iryang Distiict Peoples Cotirtarman Mnkipalis:
) Shandong Province
. . Intermediate People’s Court of Ningde Municipality, Fujian
72 (2017/12/12 (2017) Min 09 Min Chu No. 167 Province
73 |2017/12/30  |(2016) Yu 0711 Min Chu No. 1151 Muye District People’s Court of Xinxiang Municipality,
) Henan Province
. Qianhai Cooperation Zone People’s Court of Shenzhen
74 | 2018/2/5 (2016) Yue 0391 Min Chu No. 927 Municipality, Guanedong Province
75 [2018/2/6 (2017) Hu 72 Min Chu No. 2388 Shanghai Maritime Court
76 |2018/2/11 (2017) Gui 0124 Min Chu No, 1311 Mashan County People’s Court of Nanning Municipality,
) Guangxi Zhuang Autonomous Region
77 2018/3/23 (2017) Ning 0104 Min Chu No. 13953 Xingging District People’s Court of Yinchuan Municipality,
) Ningxia Hui Autonomous Region
78 2018/4/3 (2018) Yue 03 Min Zhong No, 1592 Intermediate People’s Court of Shenzhen Municipality,

Guangdong Province
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Subsequent Judgment/Ruling No.

Adjudicating Court

Fang County Peoples Court of Shiyan Municipality, Hubei

79 |2018/4/20 (2018) E 0325 Min Chu No. 158 s
rovince
30 12018/4/20 (2018) Wan 1102 Min Chu No, 953 Langya District People’s Court of Chuzhou Municipality,
) Anhui Province
81 |2018/4/22 (2017) Yue 01 Min Zhong No. 9142 Intermediate People’s Court of Guangzhou Municipality,
) Guangdong Province
8 [2018/5/4 (2016) Yu 05 Min Chu No. 826 No. 5 Intermediate People’s Court of Chongging
) Municipality
83 2018/5/29 (2018) Zhe Min Zhong No. 180 High People’s Court of Zhejiang Province
84 |2018/6/5 (2018) E 05 Min Zhong No. 461 Intermediate Peoples Court of Yichang Municipality, Hubei
& N Province
. . Intermediate People’s Court of Changde Municipality,
85 [2018/6/8 (2018) Xiang 07 Min Zhong No. 82 Hunan Provinge
36 |2018/6/11 (2017) Ji 2426 Min Chu No. 411 Antu County People’s Court of Yanbian Korean
' Autonomous Prefecture, Jilin Province
87 |2018/6/11 (2018) Wan 1102 Min Chu No. 1462 Langya District People’s Court of Chuzhou Municipality,
) Anhui Province
88 12018/6/12 (2018) Yuue 03 Min Zhong No. 7052 Intermediate People’s Court of Shenzhen Municipality,
) Guangdong Province
89 [2018/6/27  |(2018) Chuan 0823 Min Chu No, 168 | 12nge County Peoples Court of Guangyvan Municipality,
) Sichuan Province
90 12018/7/20 (2018) Gan 0302 Min Chu No. 188 Anyuan District People’s Court of Pingxiang Municipality,
) Jiangxi Province
91 |2018/7/20 (2017) Lu 1482 Min Chu No. 1004 Yucheng City People’s Court of Dezhou Municipality,
) Shandong Province
92 |2018/7/23 (2018) Min 05 Min Zhong No. 3113 Intermediate People’s Court of Quanzhou Municipality,
§ MO Fujian Province
93 |2018/7/30 (2018) Yue 0309 Min Chu No. 1635 Longhua District People’s Court of Shenzhen Municipality,
’ Guangdong Province
o4 |2018/8/8 (2018) Ji 0422 Min Chu No. 331 Dongliao County People’s Court of Liaoyuan Municipality,
) Jilin Province
95 12018/3/10 (2018) i 0682 Min Chu No. 542 Dingzhou City Peoples Court of Baoding Municipality,
' Hebei Province
9% |2018/8/29 (2017) i 2426 Min Chu No. 412 Antu County People’s Court of Yanbian Korean
) Autonomous Prefecture, Jilin Province
97 |2018/9/7 (2018) Yuue 03 Min Zhong No. 3315 Intermediate People’s Court of Shenzhen Municipality,
) Guangdong Province
98 12018/9/14 (2018) Yu 0702 Min Chu No. 1763 Hongqi District People’s Court of Xinxiang Municipality,
) Henan Province
99 12018/9/19 (2018) Chuan 1525 Min Chu No, 201 Gao County People’s Court of Yibin Municipality, Sichuan
) Province
100 [2018/9/27 (2018) Jing 0155 Min Chu No. 17622 | Daxing District People’s Court of Beijing Municipality
101 [2018/9/28 (2018) Jin Min Zhong No. 575 High People’s Court of Shanxi Province
102 [2018/10/9  |(2017) Lu0784 Min ChuNo. 4127 | /Anaiu City Peoples Court of Weifang Municipality,
) Shandong Province
103 |2018/10/16 | (2018) Ji 1102 Min Chu No, 1645 Taocheng District People’s Court of Hengshui Municipality,
) Hebei Province
104 |2018/10/23 (2018) Hu 72 Min Chu No. 1182 Shanghai Maritime Court
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* Adjudication

Date of

Subsequent Judgment/Ruling No.

Adjudicating Court
Yucheng City People’s Court of Dezhou Municipality,

105 |2018/10/26 (2018) Lu 1482 Min Chu No. 1468 .
Shandong Province
106 | 2018/11/5 (2018) Yue 03 Min Chu No. 581 g}termedlate Peoples Court of Shenzhen Municipality,
uangdong Province
) , Anlong County Peoples Court of Qianxinan Buyi and Miao
107 | 2014/117 (2018) Qtan 2328 Min Chu No, 1252 Autonomous Prefecture, Guizhou Province
: ; Anlong County People’s Court of Qianxinan Buyi and Miao
108 [2018/11/7 (2018) Qian 2328 Min Chu No. 1253 Antoriomis Prefectate. Giiizhoi Provincs
e ; Anlong County Peoples Court of Qianxinan Buyi and Miao
109 |2018/11/7 (2018) Qian 2328 Min Chu No. 1259 AT GRS PRSI, Gt PRons
110 | 2018/11/7 (2018) Su 12 Min Zhong No. 1971 {jlltoe‘x;ilgséhate Peoples Court of Taizhou Municipality, Jiangsu
111 |2018/11/7  |(2018) QianZ328 Min ChuNo, 1251 | -0iong County Peoples Court of Qianxinan Buyi and Miao
Autonomous Prefecture, Guizhou Province
112|2018/11/7 | (2018) Qian 2328 Min Chu No, 1260 | "Anlong County Peoples Court of Qianxinan Buyiand Miao
Autonomous Prefecture, Guizhou Province
113 [2018/11/7  |(2018) Qian2328 Min Chu No; 1261 | 2Aione County Peoples Court of Qianxinan Buyl and Miso
Autonomous Prefecture, Guizhou Province
. . Anlong County Peoples Court of Qianxinan Buyi and Miao
L1 |3RI8/LLT (2018) Qian 2328 Min Chu No. 1249 Autonomous Prefecture, Guizhou Province
I15 [2018/118  |{2018) Lut1 MinZhong No, 1913 | Lteemiediate Peoples Court.of Rizhao Mimicipalicy
Shandong Province
116 |2018/11/8 (2018) Su 01 Min Zhong No. 6172 Intermedlate Peoples Court of Nanjing Municipality, Jiangsu
Province
117 |2018/11/9 (2018) Hu 0105 Min Chu No. 12795 | Changning District People’s Court of Shanghai Municipality
118 2018/11/12 | (2018) Lu 02 Min Zhong No. 6462 Intermediate Pe:oples Court of Qingdao Municipality,
Shandong Province
119 |2018/11/13 | (2018) Min 0203 Min Chu No, 11797 Siming District Peoples Court of Xiamen Municipality,
Fujian Province
120 | 2018/11/13 | (2018) Min 0203 Min ChuNo, 11809 | g District Penples Caietl Xmmrn.Ninidpality
ujian Province
121|2018/11/13 | (2018) Min 0203 Min ChuNo, 11794 | g Distrct Feogies Coustniisman i imicpality
ujian Province
122 |2018/11/13 | (2018) Min 0203 Min Chu No. 11804 | Siming District People's Court of Xiamen Municipality,
Fujian Province
123 [2018/11/13 | (2018) Min 0203 Min Chu No, 11802 | Siming District Peoples Court of Xiamen Municipality,
 Fujian Province
124 |2018/11/15 | (2017) Gan 08 Min Chu No. 26 Intermedlatfz People’s Court of Pingliang Municipality,
Gansu Province
125 |2018/11/15  |(2018) Zui Gao Fa Min Shen No. 4702 | Supreme People’s Court
126 |2018/11/16 | (2018) Min 0203 Min Chu No. 11795 Siming District People’s Court of Xiamen Municipality,
Fujian Province
197 |2018/11A16  |{2018) Mii 0203 Min Cha No. 11793 | SimingDistrict Peoples Court of Xiamen Municipality,
Fujian Province
128 |2018/11/16 | (2018) Min 0203 Min Chu No. 11798 Siming District Peoples Court of Xiamen Municipality,
Fujian Province
129 |2018/11/19 | (2018) Zui Gao Fa Min Shen No. 4021 | Supreme People’s Court
130 |2018/11/23  |(2018) Yue 03 Min Zhong No. 729 Intermediate People’s Court of Shenzhen Municipality,

Guangdong Province
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Date of

* Adjudication

Subsequent Judgment/Ruling No.

Adjudicating Court

Siming District People’s Court of Xiamen Municipality,

131 (2018/11/27 (2018) Min 0203 Min Chu No. 11805 - .
Fujian Province
132(2018/11/27 | (2018) Min 0203 Min Chu No. 11799 g“??mg District Peoples Court of Xiamen Municipality,
ujian Province
133 |2018/11/27 | (2018) Min 0203 Min Chu No, 11811 | Siming District Peoples Court of Xiamen Municipality,
Fujian Province
134|2018/11/27  |(2018) Chuan 15 Min Zhong No. 1733 ;nter.medlate Peoples Court of Yibin Municipality, Sichuan
rovince
135 |2018/12/17 | (2018) Yue Po Zhong No. 39 High People’s Court of Guangdong Province
136 |2018/12/17 | (2018) Yue Po Zhong No. 38 High People’s Court of Guangdong Province
137 |2018/12/17 | (2018) Yue Po Zhong No. 37 High Peoples Court of Guangdong Province
138 |2018/12/20 | (2018) Jin Min Zhong No. 687 High Peoples Court of Shanxi Province
139 | 2019/1/10 (2018) Lu 1602 Min Chu No, 4079 Bincheng District People’s Court of Binzhou Municipality,
Shandong Province
140201901714 |(2018) Liso 02 din Chig Nocaoss | oandian District Peaples Courfof. Dalian Minicipality
Liaoning Province
141 [2019/3/14  |(2018) Chuan 0421 Min Chu No, 1233 | Miyi County Peoples Court of Panzhihua Municipality,
Sichuan Province
142 | 2019/4/4 (2019) Yu 03 Po Zhong No. 1 No. 3 Intermediate Peoples Court of Chongging
Municipality
143 |2019/4/10  |(2019) Hei 03 MinZhong N, 157 | Lntermediate Peoples Court of [ixi Municipality,
Heilongjiang Province
144 |2019/4/15 | (2018) Zhe 0481 Min ChuNo. 8446 | |12ining City Peoples Court of Jiaxing Municipality,
Zhejiang Province
145 | 2019/4/22 (2019) 0214 Min Chu No. 204 E}llanldlan District People’s Court of Dalian Municipality,
iaoning Province
. . Guanshanhu District Peoples Court of Guiyang
146 20194724 |(2018) Qian 0115 Min ChuNo. 5527 | /R8P L ovince
147 | 2019/4/29 (2019) Lu 01 Min Zhong No. 629 Intermediate Pe.opies Court of Jinan Municipality,
Shandong Province
148 2019/5/6 | (2017) Gan 01 Min Chu No. 456 Tfernyestiate Peoplels Comrtof Nanchang Minttoaing
Jiangxi Province
149 |2019/5/8 (2019) Nei 0781 Min Chu No. 242 Manzhouli City Peoples Court of I_{ulunbulr Municipality,
Inner Mongolia Autonomous Region
150 |2019/5/8 | (2019) Zhe 0303 Min ChuNo, 1690 | Longwan District Peoples Court of Wenzhou Municipality
Zhejiang Province
151 {2019/5/31 (2018) Hu 0116 Min Chu No. 728 Jinshan District People’s Court of Shanghai Municipality
152 [2019/6/10 (2019) Jin Min Zai No. 21 High Peoples Court of Shanxi Province
(2019) Yue 03 Min Zhong No. 8167- Intermediate People’s Court of Shenzhen Municipality,
153 |2019/6/14 :
8176 Guangdong Province
154 |2019/6/21 (2018) Xiang 08 Min Chu No. 52 Intermedmtg Peoples Court of Zhangjiajie Municipality,
Hunan Province
155(2019/6/24 | (2019) Wan 0208 Min ChuNo, 147g | Sanshan District Peoples Court of Withu Mimicipality
Anhui Province
156 | 2019/6/28 (2018) Chuan Min Zai No. 484 High Peoples Court of Sichuan Province
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Date of

* Adjudication

Subsequent Judgment/Ruling No.

Adjudicating Court
Intermediate People’s Court of Shenyang Municipality,

157 | 2019/7/3 (2019) Liao 01 Min Zhong No. 5768 Lisgii i
laoning Province
158 | 2019/7/3 (2019) Nei 03 Min Chu No. 31 jIL\I/llterme_chate People’s Court_of Wauhai Municipality, Inner
ongolia Autonomous Region
159 |2019/7/10  |(2017) Yue 73 Min Chu No. 4659 Guangzhou Intellectual Property Court, Guangdong
160 | 2019/8/1 (2018) Yue 0783 Min ChuNo, 4497 | Kaiping City Peoples Court of Jiangmen Municipality
Guangdong Province
161 |2010/8/12 {2019 Zhe 04 Min Zhong No, 1304 | Itermediate Peoples Court of Jiaxing Municipality,
Zhejiang Province
162 |2019/8/15 (2019) Gan 0503 Min Chu No, 428 gf&ril:tmt People’s Court, Tianshui Municipality, Gansu
163 12019/8/15 (2019) Gan 0503 Min Chu No. 619 ﬁzl&llljcgtrlct People’s Court, Tianshui Municipality, Gansu
164 |2019/9/5 (2019) Min 0481 Min Chu No. 2351 g?él\% ?]1; eClty Peoples Court of Sanming Municipality, Fujian
165 |2019/9/11 (2019) Zhe Min Shen No. 2091 High People’s Court of Zhejiang Province
166 12019/9/18 (2018) Yue 03 Min Chu No. 873 gltermedlate Peoples Court of Shenzhen Municipality,
uangdong Province
167 1 2019/9/18 (2018) Yue 03 Min Chu No. 871 g}termedlate Peoples Court of Shenzhen Municipality,
uangdong Province
168 |2019/9/28 | (2018) Zhe 1021 Min Chu No, 6196 E‘I‘lh.‘.‘an County Peoples Court of Taizhou Municipality,
gjiang Province
169 |2019/9/29 (2019) Shan 07 Min Chu No. 15 Intermf.:djate .Peoples Court of Hanzhong Municipality,
Shaanxi Province
170 |2019/10/30 (2019) Chuan Min Zai No. 551 High People’s Court of Sichuan Province
171 |2019/11/18 | (2019) Lu 0921 Min Chu No. 647 Ningyang County Peoples Court of Taian Municipality,

Shandong Province

¥ B 45 B

A |

LHOISNI SHSVD ¥YNIHD
B onE -4




CHINA LAW CONNECT « Issue 10 (September 2020)

Appendix 2: 20 Subsequent Judgments/Rulings of Guiding Case No. 15 Selected for In-Depth Analysis (identified
through March 31, 2020)

Date of

Subsequent

Adjudicating Court

" Adjudication Judgment/Ruling No.

1 |2014/9/12 (2014) Lu Shang High Peoples Court of | https:/cgc.law.stanford.edu/judgments/shandong-
Zhong ZiNo. 214 Shandong Province 2014-lu-shang-zhong-zi-214-civil-judgment
14) Min Ti Zi No. , S : - —
2 |2015/11/21 (2014) Ti Zi No Supreme Peaples Contt https / ."cgc-la.w_stanford.eduljudgments/spc 2014-min
111 ti-zi-111-civil-judgment
(2016) Zui Gao Fa Min : https://cgclawstanford.edu/judgments/spc-2016-zui-
3 [2016/12/23 Shen No. 3168 Supreme People’s Court o shen 268 crak nding
, No. 1 Intermediat :
(2017) Yu 01 Min © n crmedide https://cge.law.stanford.edu/judgments/chongqing-
% [AANE Zhong No. 2155 Peoples Court of 2017-yu-01-min-zhong-2155-civil-judgment
Chongging Municipality
Qianhai Cooperation
5 12017/7/9 (2016) Yue 0391 Min | Zone People’s Court of https://cgc.law.stanford edu/judgments/guangdong-
Chu No. 753 Shenzhen Municipality, | 2016-yue-0391-min-chu-753-civil-judgment
% Guangdong Province
g Qianhai Cooperation
;-i‘; 6 12017/3/3 (2016) Yue 0391 Min | Zone People’s Court of https://cge.Jawstanford edu/judgments/guangdong-
g Chu No. 431 Shenzhen Municipality, | 2016-yue-0391-min-chu-431-civil-judgment
= Guangdong Province
(2017) Zui Gao Fa Min ; https://cgc.law.stanford.edu/judgments/spc-2017-zui-
7 |2017/9/13 Shen No. 2458 Supreme Peoples Court Saounln shenoiAschiriling
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Chu No. 728 & . f) ) BTG 2018-hu-0116-min-chu-728-civil-judgment
Municipality
Intermediate Peoples
19 12019/6/21 (2018) Xiang 08 Min | Court of Zhangjiajie https://cgc.law.stantord edu/judgments/hunan-2018-
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No. 484 Sichuan Province chuan-min-zai-484-civil-judgment

bilEEER RS ]




CHINA LAW CONNECT e« Issue 10 (September 2020)

RN —RAUER THE NG LB FREH
18 -F R 155 3 RIS 8] AR F) 69 RAVEIN R R 6975 2+

W&

AEFERLFEFARZ P, B EFmAKEE R
Flak e @y RS REERNTL/HEE
BE i, AP E, EML6H B LA EAAM
TR E, & (PREAREREAFE) (°

N

e (&&k) ") FoTHEAL, B TRIEA
@2 LEMME, (NE%) RiE——FEERET
To| | AMAESEAEL, Ak (daA%) £tk
we | | #EA e R A R,
7 BRSARER (“RAHE") AHTHES
5| | w155, T RN GARRR GHEEIF B
= AR A EAERMNAZER “BHNEE" HRHK

NE, THR—FTET PEGXEFEAART

B E, FARBESEHGETRET 2

— | Wie9 AR AT ik, AP AT A F AN 8] AR
At&,

RIAeH ARG S RF) A Ahml, BT
K& kL AR T4 R 15509 40, Xk
ERFE THEABRANELNNE, X85
BAE, (2R LA FEM 155094 EF LT
s Lk E 6 K iR, 2 b, ZTRE
ZRABAEFR . CRBEAEAMNRET 69iRR
Foda £ kA FAE R AR FoBRAR, HARMT A
38 PR E ) ) JE B AR AL R 2K,

10

4

(FHRAREFRANTEZ) (“(AE) ") H=
TR BRG] EAAST A L — M EREG
AR (LmAAEL) . ZFFZARAHLE

28] BE 7R R s 8] iR A S 3 AE e R R
AIRTE, REBHEES, EEHRFAIM
BAA 36, B 5 3F 84k 4 Ade g
FTiE,

MILELE, FZFMT5 AR E Z )86 A%
Bl x, 122, i@id201351 431 8 KA 6935 FE£ 1)
155 {44 B A2 LA 40 A M2 8] i AR AR

Ak, HF L

IRARTENNFELSRALLE),2FARS
ARER ("R&GE" ) AABFHLERT £
B8] Z A AAE IR B AR, B AE TR 1554
“RABLET Ry, RHEHD

1. XBEAS AR, L. MH5F7rdm L LSRE,
FHREGMZ R EFRE S, &AL ALY, HR
AFRE,

2. RPN EARE, EEMREMMAAA LN,
K IR 8] A8 A Z 18wt SR A AR AR ik A A

BT, BRI BHAZLE FH ("FAENE
B ) BAREmALA A ARRF 69 £ BENE], e f
L “EEREGRAANL , M “ZAsHI K S
AT (L “BAER” F_B ("4
HBAEE" ) ) .

BIEVISFTEAFEENRAA=ZA . ERRT
(8 k) BT EFEZHMERERALR., ¥4
TP E A EAASTIARENEREHFAH LT
VG 8 BT A0 B B AR R R A F 0 KB A
32 9] 2R BTARAE T AT 09 RA A

A A21 -
(P A RSEFE A E E)
F=t4%

NN S A, ATECENA AN G A, R
SEATAR R AR, AR B AAHIAR & A 3 3k
SR & 9 2 5 AR A 8] S AR 2 A Fa
A AT TRAAEIR E A 3] AR ARG F 5.,

28] JR AR MR IR AR A 2h i B) A IR R 2 R AR
%8y, B HREAREAZTIE,

3] B AR ) 3] iE ARE 3 Mo Fe BE R PR AE,
KBS, TERENAGERAFNGLN, B 5t
8 f 4Rk dm 1% A AL,

China Guiding Cases Project



T EEAEE . $10 8 (202059H)

AR
P EE-FHEHA B S PATRE

A A B LA — L R F AT,

H e ) 91 69 % i AR K AR,

Fo bk, BFERI5TEEMCRIE S A SR
b, ME202043A318, PHAREIE FEH 155
BHERFCEHBFTANZS L, A171NEERA
B 5 B R A R R AR B X sk ik TR R A
WEHRSRR TR FENIT, AXEEHP, FX
RIS ELF E7 R, Bk The ik 2 435
28] AKRB R R AR AN & s R Y 9 A,
AN AR XN TIANE 8 BP0 W3 oA F oA 2y
Ao Py B 9 AFAE G, Sl 5 A P04 B SR
F| R do TR F £ 15T, REREFLBELS
HMBARERE" | AFEE s fadiEsm i
£ A ARAR A, BN SN, LA BT
Foik 5 M R A0 2 ENE A aE, FALEIEAN £ 0947
A, H—FEHIEFER 15549 FTHR P AEA,

p— C—

... | PRI [F — A HA) T ] 497 2 i B R

AR R4, e RHE FEHEFRK
AF#", TN ZEAR G S AREEFT
# [ (RFE=PHHEE) |, "7

BATIR T =@ N REFF S, T TARLHR
NG, RAEH S LFRAITERMEEERS, CTRELATAERARER
R—BESRERGEINE, FACEZHIAFLEERLFRHBERFEARLEESE £ B
BV Fadk®, ESFEMLPRE, MR URPEE SR ENGOEER |

BT REFITHRR

FFEFN5T AR LR RFENIZARYE GARARER
T20114-10A 19 B E 49 (2011) 578 45 501075 K
TR B e b SR A4S S R B S

ZEFBRAENZZHARTELAS ( “INxL
Raa” ) RS ER IR HA RS

T
¥ B -FH R A B HE
TEEERFMAELE

REFI—F8.

¥ B 45 B

WFXAAMAEPEEERFAEMEFIL, TR EARRNFHFHAES, Hh
VR FFAELE SN, RERPMK, ATLemiih, @E0a, ZERRL
S RBEER G, T LAFTEREXFEFEFFIFE, F YA EE

( “feTAUNE]" ) AT ]FAF AT HAMH AT
HAE, NRIR NG SRS (REHEH) .
o AU 2> 8] A A RAER N L T A2 HUAA R4 8]

CU“MBEAARAET ) | w558 1% TAZA R 4]

( “smAd]” ) B R TR A AMRE, A
28] B F A ot Bk AR R R,

ERIAZN R TR NG, N RG], B E
ENIANR, LH, MEF=F@mALERLE, 355
6155 “HRAEY HFHELT

“ZANE BT, MR AL
BRIt THFELAIAINE,
FAE AR TR A ARG
W, NRLFNEGAFELAE
W )| AU 8] R G, T

% o —
A LR

“ZANAEREE PRI AL
AR X%, BE3EYE
R EFH, 24069 F
# 5 ashtAT E AR MR BIREL, 7

“jk%—;:&'ﬂ”

“ZANEEAERKP, R[=
A 3] FEFRAEHIA] EAALE &5
1k A AR ARG, *F R 89
LR X RAFEENCHERES =
AN 8] 5 ik T AU 8] 2 18] 69 1
BAxR S, Msh, KE BRI
KEENZIRAILTF, "

“)ﬂj’%}‘ﬁ;]‘ﬂ”




CHINA LAW CONNECT e« Issue 10 (September 2020)

H b, ZAndZBREAMGEE (AR, L,
W4%) HERE, SHEAMEALERS, Tk
I AN, MRARRE, ETFRUAR “NRTH A
3] ARAR P A RIS MM - R A, AR X
BRI BERMGE, FEREFTHAANHZ” 6
F, LHEGRARERAFT FRE T ZHAK
8 Fadh B ) R ATH) LR, FRA AR Z IR
o 3] B By S ARAe ik A AR T AR,

BEAN (N8%) FoTEERGIHER, FtE
W T TN F) AR A0 kiR (Bp (o
A RAEFE RIEEN) Fukife “ (NE%) 7 #
245, AAmAE2) o KT HEEEM, HET201345
1A 31 B A5 & kA48 F 20 155 698 X T UL,
¥SFEMISTHEERA RS EEZNRF D
IE TS A AR

HE R R BN E) AKR B 6 IA R A
R AR EH, HATH—FTE
KRE NG FEAALTARE, AHTH
GRS TR 8] 5 A 3) i AR 5 M A e R
AARFAE, TEkEAS MENIK
BAF &, H A FHE LN E) 25T
A, Rt VIREL FETFERERE, ¢

1714 )5 438 F) 89 B ARAFAE
1. B B H) 6947 14 7 %

B E202043A318, £HE “FTERALER
(http://wenshu.court.gov.cn) B 7 M3k L& 5] &7 4>
PIHIRRAE FRPNSTHEERF. hTHEZ,
EZRBAT AL B L F 171G EHH)

(1) & kP A AT SRS F EH 155
F I

Q) RA AR BF L, mEE “REAA"
LIS BRI FEH 155 9 F A,

MFEIF)E T XI7INEERF], eMNHARFESE
AT &, EFEE 8 8850 8BH 40, &
FEA A, PV BRI IR 5 o AT K
BARAFIE,

2. HFF A

FVRBET 1714 G S BRIV BIFraH., &
HR201945- 69 FAFEF L2018 A T &, 42 Ah2014%)
20184, GHHFHEF—A LA, FHIF, 202045041
B ERPIR BAAAGESF BRI, ZRTEZY
T ¥ & AL 4520203 A 318, @mAM202051H #|

3R, R HI I & b ERBHERRA B A
Tt 9 A E o,

EHHAKTLEEMGERABAMRS, b —
ANRBETHZRAWRT PEA2015F5H £REHZ
BHERESE, EHHEREMW, EREELAHT
ik “ARGERIREREZECEYEY,, MAFEL
. AL, RESFARK, T HELT, 2015
S50 £20175%30, AR ERAOBLEEHTRARKE
#+33.92%. *

2014 1
2015 5
2016 13
2017 54
2018 65
2019 33
¥ 171

A1 D171 ESERA (AR EHHT)
3. EERF A

R2EATI7TIME LB S B AR B oA, KE
HREABENEERAAKTERLTA, HAR, RKeafd
ITRRE LI RTZ A0, b, PRI
HEHRKEE RN ENH—F,

M)A 422 -
(PEARLEAE RiEE D)
Fok

RFEEHESEMAR, »F, FOAE KRE
158 698 0.,

(P A REAE D %)
F=%

ANE RN, AR R EAM F, A RAM
AL, A8 VAR AR TG 094k SR AR,

PR FAE 23] 89 1% Z LB IA LG R 50 4 TR A 4]
ARIFAE B PR 8] 69 BE AR VA LA 69 RE A A
FRoxt 2 8] AR e,

China Guiding Cases Project



W A AR . 510 8 (20204F9H)

LR B R E FIBA A 64 R AR
ERAEA R RN —F kR, LATROKE
—MAREH, HTREERTEFHOEMERT
BRAZ, EH5HLEATFR XN ARR
RE#eE@t, RN, ZEFRFTETES K
BB FALEFERFHEY, EAFE,
KR A&, FHE, ¥ehmKFHE FFLEFA
A —FHF SRR, BELFLIFXPHE
Fo B, FRIERMEALEERS E—RER,
B RELaEE XKEARA XEH,

PR Z oh, HAMEERFIZR R, BFED]
EEAE 0, X BT KRB G AR & A BT 2
Hmid A, HFLH ML

%I R EREAEE
EE 100
T 45 47
&% 13
) 7
%17 4
P2 171

E2 D171 PR EHRF] (B )

4. VLS DA

&3F)8A T 171 M5 e B R RFVAL /- -7
—FHRAKERS, —F. AFHRAHEZTE52M
b, EZIEARK, £HINA, XL ETEAATEER
BR oA AR B P AFR) A B e, thde, B4
BAZALERE RO HTRE TR, L
T REM—HHKH.

HHEFHE

171
A3 D171 MR ERA] (B AR B9

5. HH) A

FAZIT I7IMLE L RF| BP0, %
thin s, RIENGAMSREGEGBF LE Sk,
Eb, AEEAERBAGEERERS, A2
W, EEAE, RE5REEATEERERLLY
WEZ—, NPLXS, BHENERE—ZE

bilEEER RS ]

M, MMz, S ALRE AL EREL
R, g, i FEAGNESERAIMETERS, &
A A17. 14, 104,

122, EAEZEGE, BT2FETEEGAEL
Reg#, NEFFHEERINLE, LFRY, »
S AH15, 144, ZBRFHREFEATEFRELELER
SR FEA RIS A, G, TR ELHE
WK, BRAENERE, ABNIAMHREHELF
A FE TR 8] R P A,

HFI R B M

(K /% %)
& 24

WL AR 17
B 15
MES 14
B 14
iz 10
5t M
g )|
& ik
TR

# 4k
pa N
ER
L
b
)
T
# iy
pas;
£
ATk
T
¥
I
Z iz
Bk &
Rz
S

e I R i Y S T Y oS T O S T S T L S T L S ('S T~ S N Y G S ~ S - S - N BN = ) N}

171
#d D171 G A (A A)

A |

LHDISNI SHSVD YNIHD
REgaE-+t




N

Re¥»nmE4
LHDISNI SISV VNIHD

CHINA LAW CONNECT e« Issue 10 (September 2020)

0L EEBFIATHEFERAITHLE

FEITIAE L6938 FEP 15T BRI T, AT R
B Rk, VARI3ANER B Al kI i sk ok R AR A4S
FEMIFE B EANG A (LR F2) .,

37 AR B R & IENE SR,
EH155 69 24K, BEHSAHAZE

EA IR F

ERBIEFEFIST? BEEEHF Ft 32
(1) HFA (&g | Qe ERF | 552
i) #1115
(2) FaE (A | (2016) &&HE | 553
A CRIFINAT #iIE | R¥P31685 512
#H4) 2017) &&#% | F515
K A915 F516
(2018) & &k
KW 47025
(2018) #*& &k
R w4021 %
(3) M ExAEERAE | Q017) REE (557
¥FEHIF R, 924585 558
(2017) % &k
E¥1162%5
EFE—EEE88HF, SFA (REALP) A

FEH15F, EREHEFFADE, ®KE ( {(RHA
ROk A TR EFIAENAE) ZsbmN) %+
— A BB 0

MR, EHSFARLB AL K
IR IEA G A A FHEEHIE (F)
RGN, EHARPARESERPE
8P E RS AR T SRRl
AEd.,  (3RIAGE)

BHR, FERSELETFAHEEREIAELES T,
X — R ARE AT B A

EATeMARARHENEERY, LA LEIZ| R
AEMERMEERY, S é’-%ﬂxﬁh% 34 2F A
T -FEM 155 69 HA)E LT 547,

1 REEAS AR, k4, MEHEFHFEI
XRER, FHEAMARER S, &
RAR T AFEH], M RAMERE,

2. KB B AMTE, P EHEGAAAA
#6, RBEE) AR Az gt ARk SR
de if A e,

BT —ANHAE L, G EREE T o TIA R X IR E)
“HIMAMETLET a9 AR T (1) TR EA
A, L% MEFFHTEBILIRE" F= 2) “[ZXL
%%]%&%EMF%%E\ &%ﬁ;k%"
kl-ﬁf'? MERFIZ L, RS ﬂi%)*i‘yk'f'iﬁ AR
B)” #KBRAE], £ TEHRERRAMLZ" HFRL
77 wE A A2 A AR S RAR A AT

T SRR A E6AR B & E B ERHAF 1Ak A
FAREIE 0 G SR e fT o, BRI AN Z 5,

1. IRE RG] “HRAFRE" 89241 0 R
LA BGA T, kS BMEFFZHIE XKL

(1) “AR, L%, M5" RE:XZFEAEHL
B BFLRRTFX=F5®@

£ (2018) % & ER¥47025 (LM*F2: F%515)
P, RGERBZENAEAINARL, MEfl
FHARE, #mik XN ARKRE, RGE
AR ST FEALTRE,

HAZERAGRERSHFTHLY, MURE (F5A
RiEEAXTH —FHEEABEERENKFEL
(GRAT) ), PEHERERALRELENTARZE
“EAEERAIGEE" OV EZEP, RHELA
i HRE, XERE BB ERAARE XKL S
2E “MmARET i, AR, k%, MEFT
ZHF @ ELIRE S RE RS,

s, EAFERISTE-IPERFIREP, RSEE
AT “HF7 FREHELREERE T “/\W R
% M%"ﬁﬂﬁﬁoﬁﬁﬁﬁxiW e ]|
18 F ITAE o E A XA HLEA

8T AR B X EH, REY
FROURE A, — R E—RIKY
A ARAAE T E 69 R AR, W] 3k 3]
SRS Jy ML IX S R AR, ) BHAR AR
R, ARk AR BGE Fo ik R T )
%%%ﬁﬂk%ﬁﬂ%%ﬁkkwmll

AP RIEAAE AR B, LR T EANSEES P,

7 (2016) mFHFERP3168% (LMF2: 553)
T, BREHEAE AR, ki ME ZAFTEGR
ok, it T ARG M “EMEMT . R
#, £ (2018) N15KR417335 (LMF2: A517)
P, kREdg 4

[LERAe L8 TH BN ER—5, &
kzi%ékﬁﬁ@%,%fﬁi%mﬁ

China Guiding Cases Project



W+ E EAEE . F10 8 (20204F94)

ARV A Z R A A — KoL o) fd ik
3, AR LGk 2 6] 65 AN B A
HAER., GREE )

e (2018) 3R05E.#4615 (JLMF2: A513) F,
EREA AR, LE, MET ZAGT@YRES,
REET ARG A ATNE AL, 2ERIAA

AFEZLWFEASII R ELRE (A
A&E) B RE, ROLFALER
FENPERLFAZLRL | B
&, W RLLEALSIGRFRET
FHPRERACETSRIERANE, N
EREULOLFEAZRITEZAESR
“Zehad, (FBAGI)

(2) AR RER
Aot “ARBRRT B, BFEMISTHEAEL !

EANIAHBE, MEFRTA. BHd
i, THFEZPAHMAE, EeER
ARTFHEZIAEIRGEL, NELLH
23] 0 A FAE BB B AU ]
EHHEH.,  (GRAE )

TR, 54 “ERAR" HRE, X— 54K
FakEHF, £ (2017) F10K£10235 (LK
F2: 859 F, BEENE xR ERALR,
FREAAME, RAHOAZELARIAR YRR,
Wk, £ (2017) Fo7R 16365 (LMF2: FA5
11) F, & # BLikdeh .

[LJARRERZRIEAIGRA, TF, &
HH N8 BT RFE R NG HAL L
S B E EA T RE L E T4 A8 9dk 5
FE, LAESHELAGEERAARNT
#HE, {22 TEFERHHE]F A6
FEFR, HELAELNETAURLE
A EFRBNNESE, REZEHFL
HEARAEZLXL, TEBREATLHME.
U EEFfGEWRE, RA¥HANE
MErEFeREEE, FEATRREY
Wa, (CRiEEm)

A RRIEAA AT RELAE VA
ANE R R AR A 2ET . RS IR AL LT A
FTHE, £ (2017) #H01E%21555 (LMF2: 5
£4) P, ERRiEE

[ A& oy M AL BN G | B A M 5. A&
BF RALAR TAEA R AL AR

¥ B 45 B

%, L JEAEABRA—LLRME,
HARGESEARL BT IAERGF
%, MENNAEAFELLLRABEY
v Rl —F B —FHATRAIEH, [
Fiy BB VL FOA-E PR ) 5 8] B AR B
HARBRE..]. (GREE )

S

£ (2016) #0391 KA14315 (JLKFE2 : A56) T,
ERE AL AN LS, AZE T 6 EHEAL AR B A Ak
Eaatg—{L B FAE, FAFRAGMRER, EHk
AR R AR AR,

“Ka4 Z I T171 5125 4 # A 65 32 o 5 5

T, BARFGE, XL JABIREGGEABA 2
B &H, HF, JHEELEESBREEEANGEHKE
£E, F2at. "

BE, AEREE, BE—AEE LB S Z )
AR LXERRGHAFRF, F—Hat, &
ZFWHNT, e (2017) F11RA15565 (LM
F2:A510) P, kLA

[E] a8 HEFRAHMKN —AFE
XIER, IS FHFRELEILER
G [ E] MARBER, &
B RAELEFRSALAER, THFLEEZD
AABR, 2B TARNERL, LEAA
IRAR LR iE TAE AR, 2T &R &k
ITHh— RN E, REREIENY
N IAK, TETAREL.]
(3R 5 Hw)

#EZ, EALEYIEHET, RAHREILT HILN 5] 1k
S AM, FBTAMRE, X5 Aridwey "R
Ho ) 0k R AR A 2T AT R AA—R BT
W, BEERANE “ARRRE" i, 2F420 “2Wl
ok 8] 69k KA AR R 69 2E T M AR — 0 AT,
B EE,

(3) L5 RE

AEoM “LFRRET B, BFEAISTHORER
ZA0 8 E RS P R IARNNAR X
V&, 24542 P A AL R4S T,
WM IHER | ST EAHEE
BF. (3%ABH)

WL AT E B RA, B AT LA A — SR H
B “AHRE"T REAAE, XEERETEHA,




CHINA LAW CONNECT e« Issue 10 (September 2020)

AR AF— I EN AL, WA KIS0 EIR
BELEERL, wh 014) ERLFEE214% (L
MFE2: A51) P, EHRiAA

gy, HEEH, SRAEXG4H R
SARL, F AT L SR E AR,

# (2017) F07R16365 (LMF2: A511D) F,
IR th Ak S R AR A 8] 2 A 4G b S KA
BERK, HHF X, TMMHEFRR" , THEHR
5 RHEERR S TAANEN “LSREAT HUE
— ¥, BHIAESFLEAKRFETL .

[ “AeiE" | RIE ATA S Z A AF A
Bl &gk 5385, AZTERFRLTS,
Yo [B] — Ak S A B A RN 8] 8 AT, A
B AR — o8] 5 LT, RETEHZR
B 895t S FAL RS TH HIRE NG #AT
XHEFH, P GRAB)

*F " HRET AR EEE A, (2018) 03K
#5815 (LMF2: A514) RAEFZAEE, 2ATFUT
=k, ERINAR ARG B AELERR

o AEAAAE G AN 3] Fo o ik 2 a] $YIE 9 B 4
F # 2x 8) 69 % T HEP AR TR, R A
3] R BAT SH R AL A KB 8] RIK A Fok FAT
JG A%,

o SUHEA G 69 F Fodf B L 5 TS R P R 4],

o« PMERNIABAPENTE D W RAEHIEIES
BRAETXELNEG “FEHRERZE,
AR ER “E R D ARG (P
A1) 7B BT AN 8] A S5
T, R L AR B AT B AR A R A,
{2ho 2 7 p i & 05 E R E,

HMEZ, BAIRRT EwmEs, MEWMESF Xt
A%, #E5ZXHNNF I FAREIFRAE
ABARGAN G Sy, MBT RFRF.

(4) ™% RF
Bt “MERET B, BFEAI5THRER

ZANEERAERKE, M ERLGE
FAE A AR BARYE, TR PO T ER
FRAFEHEHR S ; Z42E 5k
T AU A &) Z 8] )t AR Al 4. k4, R
FRBAHITEENZTIRHAE LT,
(32 P 5 Hm)

AT HAVG BARPIT "M 5 RE)7 6 B A iR
T iz £ E 69 F AL,

£ (2017) R&HERP24585 (LMWF2: F57)
P, REKQXEFT, LEARBFAENLEE=ZH2AF
BITHHILAR, FAENRSELAIINTNT T,
LALTMARY FREE, £FTHEL. (—) 247
VAR T LA = ns LM TBHA, maa Lot
B RRB RN () AT, CAEZIEFHY
Fl—M S ARSI BB S, R, BHEATAR
28] MBIV SRR

£ (2018) N BF4845 (LMFE2: 5A520) P, %
£k A -

WM ARE, R4 RN ZARE, Kp
AT e AL P R

# (2018) #08K 525 (LM%E2: A519) +,
ERERT ERBAIGAEAMTALRATRE, £
NEZARAGEHEERSHEOKETEELS,

£ (2018) 203Kk 5815 (LMF2: A%514) F,
EEA T “AALRMRT kBB ABENE) FAEM SR
B) 0 4F &, ZIERIAA ¢

kA2 EER Y, PRUA—F
0L LA, WL — A8 UK, &
KA AL N EZIIK BAEF, &
e, BMEAETIET RN
AR E AT DRI ERS, BE
Z, Bk AT MRS Bt A A B
ERKR, HBAMESREGERE, (%A
J& hm)

BaEmE, BMHEGIATARAE "HRAMLRRE" &
1 (B "RIRNSMAR, kg MEFFTEHIL
FIE" ) H9RR, bR LRI 69 AR & T AR
LN R B A RBIEYER IR 5 R E, FEUMR
Toik B 4 R B 8] 48 3 69 MK,

2. RBKIKLNE “HRAFRE" 89242 0 XX
KRR FREAM L FE S, FXITAHK"

KA RG] “HRAMTRET 69242 (B ‘[
KRR FHEAMZ LR S, REIRIAR")
AR LRSS ERF) P 2, T
A H T2 (Fp “RBEAIGAR, L& W
FFEFTBBEXAXRE" ) ARLE, HALRT R
Wit B4, Plho, £ (2016) HHERP31685
(LHMF2: A53) P, e EaiTiRRENde
W 7= i vAde F oy A ARHE

China Guiding Cases Project



W+ E EAEE . F10 8 (20204F94)

[JEAMEFE, LFidTilER
FNE WM HRE, RILIITEREF R
AIELERF N L R A M 5 KER
B, & ARABEIIEL LFoNE, BE
N Z A FRESERELE, A, —
IR BEIA A R FL SR A IEIEGE 9 A 6]
Z R, FaE R, Mk
FPREXEBEZ RS AFE, HLTR
%, (IRAE Ho)

AATREHR, —RFERAESEEZE 42—
“RXLRERR]FHEAMELER Sy, RRBIA
A& HEI TR AHFEmGEE, £ (2018) N15
R#1733%5 (LW F2: A517) F, HRAHLE S
Tt =R E M E 2

2 B] ARG R ) B AT S B ) T AT AR B
BB, AdmE, AMEELAK,
AE RS RN E A IR T AR
B[ )M FREEL A NG~
M 7R B9 5, S TR 8] Z A 69 M E
A —R, TEERAA TR 4, Mm
B, ATEAS AN FHME LA,
45, (GRFBE )

T BHFEUKREKBL T HRARRE £
FI[...] 69 R K, THRXXHZFGFLG H
A b I 38 B 7 SR TESE RE B AE T F 5 K,
FHIP R 5 B KK 3] 4k 3 65k, 7

A L6t Rk A AL F RN 155 “RAIEG”
HHFFE e THAE—H :

8] NHEAR 5 FAR Fy iR A SRR AR
BATIR, [ (NGk) B4 —HAE .
NG R A EAL A AR 6 R AM
EARFEAM A, A 8] A AR At
S E B A ARG AR, T G R AR S
RN E R G AR ARG YR E, A
3 64 2k 3 AHAL T A LA 4 1k
sk, BABENNGGYFELERS, &
KAk T AMRE, stk kT 2 Rie AR
69 kzk,

EAEREEGR, ALARFLH BT FES
155 T AT 8 R = F Ak, Bp izl SBARE
B 2011410419848 149 (2011) HAHLF %0107
SRFHR “HTZ, RENERRFHEARLGH
FRB5T AR d), XRMT RS ETNT®
2 E) W Ak S,

¥ B 45 B

o, £ (2016) 20391 R #7535 (LMF2: A
55) F, ERAETHE [RXRE]FHEA
M= RERS, HERIAR" HAKRESTHE

S TN F AMR R 69 £ B A& AN F R
Blo W= 8B 245 £ B 8] 2 [ 89 =
J2 B R, AR>S AHME, i
BN E) 9 4E PR, B FGETAE, 3B
iR Rl —drikiat, MEEE, DEXZN
HHFERE, SAMKAERNES, 2§
Z e EREEARE., (GRAEM)

3 AR B RIK AN RETFE FELZ A
Al F I E AT P

B HAABHE L, RdERAEA T A “AKR
"7 69 RFEAE, £ “EPEREHEMAFL L
T, 5% “MAEZ RS ERFSAREREFTE

EFEFENGION D ERDBA AL E L THEGE
BERPIF, KE26ERLEA TS AN
B, ETHR2HTFRAMELE RN (LHFER2: A
57, 9, 11, 13-15, 17, 19, 20) , HFikRikE %
BB AR, A0 SR P P Ay ik
AN B RBELN G A AKRE G, MOERARAATR T
KBNS AT FEER AR AR R T
(BgeRFW : AEL) .

AR RN R BR8] AR IR 8994 B S B H) P,
AT ERAF ARA LN TRETBEREN
T HIH B,

£ (2017) HZFHERP2458% (LKF2: 757)
T, RS ERARZEHATEE P A KL
[.)A THRBAT M =7 HRdE, FTHRASLR
Blégmal e “PEMEGRAHMNAZ" . WL (2018
) RHERY47025 (LMF2: AF15) P, %F
HER—FEFAGERA T RN KB
M IR AL G0 8] A AR 5 TR T £ 3m
AR, Pl EAEALRRGATE “PEREMS
BMAFR"

HABE, (2018) N B 4845 (LMF2: F520),
ERTdR

LR aE, PRAE] BARAERE LR
Pk 5 AGH FRITAEAE], A2 =8 LiEHEIE
BN Z AR, WAk, T
B R = R, PERF T HAAALF
#, HA%E A AeRE T8GR, =2
3] & T HAN B2 8 R AT E LR 6
BHAEEIE, ARATR4A, LA

m“l]

T aE -4

LHDISNI SHSVD VNI

s



ey HE £

@)
=
2z
b=
O
>
w
trd
7]
Z
2]
9]
o
=)

CHINA LAW CONNECT e« Issue 10 (September 2020)

do, AFEY, APRAERRFRERAL
EHHAT, RN R PR LE
A SRR ET HETE,  (RFE )

FdRRBAT “RkET R T ARE"
W ktt, BT Z, 4o BT ol LR 2 R
AW 51T 3] AL, M) R Ae-B K X 8N 8] kim i
JiHE., BERRAHE EEINZTHRESE EZL A
BXiE,

it
ARG 5 69 KA B 8] iR A A TN 8T

iR FHEN G A RE R L e — 2T
#FE e ANy LR EENA BRI,

BhmE, HIEATFRTH (Dak) F=+
FOQER Y, S TRERIEN BN EAEL

b BRG] LA AR R, T, RASAT AR TRE G ERF 008 T RA R TR X 8 A [E])
FLE A WA A AR R e 2 (P EEAEE), FioM, B55A (2020409A), FLTFHEHEFETEEFREANAD,
B 46 LA™, 2000898, hitp://cgelawstanford.edu/zh-hans/commentaries/clc- 10-202009-insights-11-zhao-tan, P 3R iy fe & EH+ 5
i, BT AT EEE LAMGE LA AAEEA L AT, BNFFA—2RAY BIEFRER M ADGTAEREL, '

U {p A RS A E 28] k), 1993812 A 298 lilfe i, 1994987 18R4T, Bek5E, FATEET2018F10H 268, F B AR, %

WAL Foil B Ay 5T HE AT RAFRAE T 3T 8, A RHR
BARE T KB 8 M RAAE R F 8 B AR T
IR ARG A TR A9, XA AR RME
HFE AR AR T A A AR,

W AF B AT 09 B BA 8 kIR F F A IRAL T AF
FE-FEB5THRA| B LB AN ETH LS, A
FXEB, ZRFEASE—FTET FEGNEA
AREZINFE, AR TR EARAF R, ALNEE
TATH, BERFIHIR.

1252, ZEH A LEERFIRE ST IR P EL
W, X% FOERE PTG FEH 155 F—ARH
2 E5EH (O “RBEANENHAR, L ME5EFFH
B RKRE" ), WA AR R BFEEH
AR E, £EF2aEFERERAELEEEN, 4%
B ABMNHSMIE FERITRAZEEFTEA S,
RIREER TR EH AR, AoAERLESEA. e

http:/ fwww.fdigov.en/1800000121_23_74633_0_7.html. §-FEE1SF TN (08 ik) FAG20055F M A, TEM AT FEH 155 L4 0t
(Pr20134) | &4 F R ER TRIEG RAH 2GS CAH, FoTHESTNAZRATHBETRE,
(TR ARG A TR AR AN R LW ARG E A FER ARG ER), (PEEREE), Biod, Fs5m Q02049A), FLFHiEHEE
Frek R FHEARB, TXEFHER (CGCI5), 2020598, https://cgelawstanford.edu/zh-hans/guiding-cases/guiding-case- 15,
P (2011) HFWEAFHFE0075 RFF R, 20115104 198 din 5.8 S A REEM S, £ X Fe@aF P EE-FERp A 8 M3, hup//cgelawstanford.edu/

zh-hans/judgments/jiangsu-2011-su-shang-zhong-zi-0107-civil-judgment.

P RAREAEREEND, 198654 A 128 sl fenndh, 198751 A 1 B A364T, FT2000F8A 278 418, FlBAMT, hitp//www.anpcgov.en/zgrdw/npe/

LEzt/rlys/2014-10/28/content_1883354.htm,
PR ARAERE A E), EEL, B,
¢ RBHABRZEMRERNEFIMEIALE,

(ABEHE- g MY, #1580, #F3F (2013) .

B EA155 (R T R TRIARATA R 8 F AN LR A RTERAFRR SR X R) ERL LR,

PP AE A TADREHRESAZTEREAMGET) , 20145100 R TEALSEETARTRER SF WA SRS BGEE, 20145100290 247,

http://www.court.gov.cn/zixun-xiangqing-8371.html,

ERHARER, SHERIERCHEFERASFIHAEFS, (PREAREFPARFZARERM), 2017558 180, http://www.court.gov.cn/zixun-

xiangging-45022.html,

<

on-pre-detailed-implementing-rules-provisions-case-guidance,

PRAREFE ( RHARKRX TR FIEGAZE) KHEmN), MEHBCGCP L4457 4™, 202048H, http://cgclawstanford.edu/zh-hans/sgg-

o ogp i A Rt felR (RBHARERATHR—EAEMNRBEREENIEFEL (GRIT) ), HILIBCGCP L4 4™, 2020481, hitp://cgelaw.stanford.edu/

zh-hans/sgg-on-pre-guiding-opinions-search-similar-cases, Z#-FELAL :

(—) Fd ARGKEEAAT 6935 St R4

g, EFEHRTE K0
]

T R SE,
MEH AR, ARZRTIMEAEHBAGLE,
(423 & Aa)

U RBARERENSS LN, A6, BB,

(=) BRBRAREELS LU R0 ARF)ERGEH]. ]

M. HR B0 REANFIREG 0, ARGERE S AR L ER, EIe0EE, AEEN. 8RR P R A48 SR A

12 R E, KA 6T A AR R T A R A, (2R 48 A ST & B R IA A e F e F e — R,

B A RGEIR RS F TS AE, EHe, $35T,

W (i T ) AR A A T SRR LR AR S FE R SR A N E)

)

A2, F85W,

China Guiding Cases Project



FE AR . 5108 (20204F94)

MEL D I7IABFEFITHELEY (BE202043A318)

F5 %588 BEEAT FF

1 2014/9/12 | (2014) & F 52145 LR HBARER

2 2015/2/9 (2014) ZHMFF1125 NEFBBREOLTEHEARKR

3 2015/3/25 | (2014) & A FF113% NEFHAEROLTEHEARER

4 2015/9/23 | (2015) #r— P ERMFH001785 | EEATH—PRARER

5 2015/11/21 | (2014) RBRFH1115 R AR KK

6 2015/12/31 | (2015) &A1 F F 1575 oy R T ARG T

7 2016/2/29 | (2014) & RwainF %85 LR E S BARER

8 2016/5/16 | (2016) #80691 KAn5% WA ERTEREERARER

9 2016/5/18 | (2016) 203 K.467015 T HRA RN T P RARER

10 |2016/6/28 | (2015) 3REFAF R EZMFFH001115 |#Hh E A FHRARKR

11 [2016/7/28 | (2015) 7F KA F 5004015 LAE S BARER

12 |2016/8/8 (2016) %796 K.447045 B R — P BARER

13 |2016/8/8 (2016) H72RANT7725 ML E T IREE SRR

14 |2016/8/15 | (2016) 3796 FK.4705%5 B F—F BARER

15 12016/9/12 | (2015) AUEA1 5 #8565 vl R R B A RO TR

16 2016/9/21 | (2016) 206& 42645 JTRA LT AARIETT

17 12016/9/30 | (2016) #0521 RA4712755% il N AR RARERR

18 [2016/12/20 | (2016) L0606 K A4711277%5 | T AR L O A KA R

19 |2016/12/23 | (2016) ®HER P3168% T ARER

20 |2017/1/6 (2016) #0116 K4728295 RFTRBIEARER

21 |2017/1/25 | (2016) 770402 R#71378%5 LA E M RT RARER

22 |2017/2/2 (2015) %R 5 5 18665 T B =k s KRN W 4R EARKIR
23 |2017/2/9 (2016) 0306 X A#120175 o AR T R A R AREIR

24 |2017/3/5 (2016) 0107 K#765985 w91 A RAR T KR KA RGE T

25 [2017/3/13 | (2017) #013h5%129%5 #T A FRM T P BARERR

26 |2017/6/8 (2017) #01K 421555 AT HE—FAARKR

27 |2017/6/26 | (2016) %0921 R4733945 WL AE RETTHEEARKR

28 |2017/6/26 | (2016) M0105K#792005 AEE B & Rrffe ikt i £ T EARZR
29 |2017/6/26 | (2016) M0105&A479199% AEF B SRFfdsT RFEARER
30 [2017/6/26 | (2016) M 0105FKA4791545 NEF A ER Fhd T REXARKR
31 |2017/6/26 | (2016) M0105K#191575 AR & B S Rrife ikt i £ T EARZR
32 |2017/6/26 | (2016) ™0105E 4791585 AREE B SR TERTRFREARER
33 |2017/6/26 | (2016) M0105K 4791565 NEF A G R P T R FXARER
34 2017/6/26 | (2016) MO0105EKA479125% NE & B SRl R FERARER
35 |2017/6/27 | (2017) ER01RA73415 B s TP BARER

bilEEER RS ]




CHINA LAW CONNECT « Issue 10 (September 2020)

Fg5 wHEH BE&EHF FH

36 |2017/6/28 | (2017) M0781 KAN7745 M %+ 8 E Ko AR i EF ARER
37 |2017/6/28 | (2017) M0781KAN7625 NEF B Ko NART # M 27 ARELK
38 |2017/7/5 (2016) #%0829K.4718535 TEA ERTRAGEARER

39 |2017/7/9 (2016) 20391 RA#1753%F JTERAE R A A RARKIR
40  |2017/7727 | 2017) Nlo411 K#1816%5 w9 BB T A=A R A RKIT
41 [2017/8/3 (2016) 20391 K47431% I ERAE RIS RARKR
42 |2017/8/4 (2016) #0391 K47432% JTERA R A E A RARKR
43 |2017/8/30 | (2017) H0606K.416937% JTEA B TR R AR KR

44 [2017/9/12 | (2017) #70206 KA72756% AT TIHET S RARER

45 |2017/9113 | (2017) & kR P24585 R ARER

46  |2017/9/18 | (2017) HO8KAT12% A R BARER

47 |2017/9/20 | 2017) FFHERP11625 R ARER

48 [2017/9/27 | (2017) &10K.£10235 W A BT BARIER

49 |2017/10/18 | (2017) 206&.£49837% I RAWL TP AARELR

50 |2017/10/23 | (2017) AO1KA34%5 M EF B & RoFFeikdr T P BARER
51 |2017/10/25 | (2017) #70203 KA4740615 AL TR B K AR

52 [2017/10/30 | (2017) #0203 EA74065 M A S EART SHAFRARER
53 |2017/11/6 | (2017) 3R05KFB22F5 ALK BT FBARKR

54 |2017/11/14 | (2017) H09R.12615F ol A 7 N T B RGR IR

55 |2017/11/14 | (2017) §11K.4815565 LIRS B R P ARARKR

56 |2017/11/16 | (2017) F07R416367F FHA R P BARER

57 |2017/11729 | (2017) #E1102K.411579% B TR IR XA RGR IR

58 |2017/11/29 | (2017) #21102KRA71577%5 BACE T BRI R A RGETE

59 |2017/11/29 | (2017) &E1102K.A471582%5 G T IR XA RGETE

60  |2017/11/29 | (2017) #t1102K.A471956%5 G T R R RGEIE

61  |2017/11729 | (2017) #%1102K 4712944 % S TR T IR KA RGE T

62 |2017/11/29 | (2017) #E1102K471822% ZHA TR IR K AR T

63 |2017/11/29 | (2017) #21102E&A71576% B TR IR KA RGETT

64 |2017/11/29 | (2017) #1102K471888%5 G T IR KA RIS

65 |2017/11/29 | (2017) #E1102KA471583%5 A TR IR KA RGETE

66 |2017/11/29 | (2017) #E1102KA471585%5 SR T IR ARG

67  |2017/11729 | (2017) #21102KA4711587% S TR SRR X ARGE IR

68  |2017/11729 | (2017) #21102KA4711580% B TR IR AR R IR

69  |2017/12/7 | (2017) & & ERBEILS R AR

70 |2017/12/8 | (2017) -&0125K.47908% L R Sl R R ARGETR

71 |2017/12/8 | (2017) §0125KA47907% i R i T AR AR R

)

China Guiding Cases Project



W A AR . 510 8 (20204F9H)

F5 FHEH BERAFT FH ik

72 |2017/12/12 | 2017) E09KAT1675 A TIET ¥ BARER

73 2017/12/30 | (2016) #0711KA71151% AR S THFRARER

74 |2018/2/5 (2016) 20391 RA#19275 IR RN AT B R AR

75 2018/2/6 (2017) P72 RA12388% LEHEF XK

76 |2018/2/11 | (2017) #0124R 4013115 SR B E ST LLEARKR
77 |2018/3/23 | (2017) TO0104KA4713953% TE Gk 8% KA T XK EARER
78 |2018/4/3 (2018) H-03 K. 441592%5 ST EAE R P BARER

79 2018/4/20 | (2018) 3R0325K.A47158% MLl BT HEARKR

80  12018/4/20 | (2018) #E1102KA47953% LA TR IR R ARG

81 |2018/4/22 | (2017) ‘Z01K#91425 JTERA M P BA R

82 12018/5/4 (2016) #05KA7826% FRF BT ANRER

83 |2018/5/29 | (2018) #1805 LA & BARET

84 2018/6/5 (2018) 3R05E.£44615 #Al T ST P RARKR

85 |2018/6/8 (2018) #807 R.44825 Ml FET P RARER

86 12018/6/11 | (2017) H2426KA04115 T BN I B SN R EBEARKR
87 12018/6/11 | (2018) #T1102KA714625 oy R Pl & E PN o

88  2018/6/12 | (2018) 03 K.£7052% IR FEIN T P BARER

89  |2018/6/27 | (2018) )0823KA47168% v AT 4] B AR

90  |2018/7/20 | (2018) #0302 K.A471885 AL S TRREARKR

91  [2018/7/20 | (2017) §1482K 4710045 b R &M T BIR T AREIR

92 |2018/7/23 | (2018) H05KA31135 A RN T P BARGER

93 |2018/7/30 | (2018) 0309K.471635% I E BRI A BAR KR

94 |2018/8/8 (2018) F0422KA7331%5 EHAE LR T RITEARER

95 12018/8/10 | (2018) 3£0682KA1542%5 7T AL R T M AR R

96 12018/8/29 | (2017) H2426KAn412%5 TARA LD AN EEARER
97 2018/9/7 (2018) ‘203 K££3315% JTRARINT FAARER

98  12018/9/14 | (2018) 0702KA471763%5 TR G A R A RGETE

99  2018/9/19 | (2018) N1525K47201%5 A EET &HEARER

100 |2018/9/27 | (2018) #0115KA7176225 T TRFAEARER

101 |2018/9/28 | (2018) & K#575%5 WL HBARKR

102 |2018/10/9 | (2017) -&0784 K#141275 WL R H TR A RGERE

103 |2018/10/16 | (2018) #1102 KA471645% PEIE ) S E T ENS

104 |2018/10/23 | (2018) P 72KA471182% LEHEFER

105 |2018/10/26 | (2018) -&1482 K. 4714685 Wb R RN &R A RGE IR

106 |2018/11/5 | (2018) #03%47581% )RR BARER

107 |2018/11/7 | (2018) #2328 KA471252% 3B B AR AR AR B R A BEAREIR

bilEEER RS ]

A |

LHOISNI SHSVD ¥YNIHD
BedowE -4




CHINA LAW CONNECT « Issue 10 (September 2020)

Fg5 wHEH BE&EHF FH

108 |2018/11/7 | (2018) #2328 KA471253% M BT AR Rk W ik B e MR B A RGERE
109 [2018/11/7 | (2018) #2328 K A471259% T B ARk Sk B e M AL A RGER
110 |2018/11/7 | (2018) Z12K.419715 LA RN BARGEIE

111 [2018/11/7 | (2018) #2328 KA471251% M 0GRk ik B e M R AR AREIR
112 [2018/11/7 | (2018) #2328 K471260% M B0 AR A G B M R AR ARER
113 [2018/11/7 | (2018) #2328 K471261% T A BT A ARk AR B A M E A BEARKIR
114 |2018/11/7 | (2018) 252328 K.471249% KN A BTG ARk Ak B AR A BEARER
115 |2018/11/8 | (2018) &11K.419135 LR BT P RA R

116 |2018/11/8 | (2018) 7701461725 LA T T T AARER

117 [2018/11/9 | (2018) P0105K4712795% EHFTRTRARER

118 [2018/11/12 | (2018) 02K #%64625 LR F BT T AARER

119 |2018/11/13 | (2018) #0203 K A711797% A BT S R A R &R

120 |2018/11/13 | (2018) #0203 K.4711809% AR B ITTRAR ARER

121 [2018/11/13 | (2018) #0203 KA4711794%5 AT R R ARELR

122 [2018/11/13 | (2018) #0203 K. 47118045 AL EITT B R ARELR

123 [2018/11/13 | (2018) #0203 K. 47118025 AL EIT T B R ARELR

124 (2018/11/15 | (2017) HO8KA#126% Bl A PR T P AARER

125 [2018/11/15 | (2018) % & kK. ¥47025 RHARER

126 [2018/11/16 | (2018) 0203 K A4711795%5 AL BT ERRE AR

127 [2018/11/16 | (2018) 0203 K A4711793%5 AL BN T ERREARKR

128 [2018/11/16 | (2018) 0203 K A4711798%5 AN T ERREARKR

129 [2018/11/19 | (2018) % & kK ¥40215 R ARZKK

130 |2018/11/23 | (2018) F03K. 7295 TR R T BRI

131 |2018/11/27 | (2018) #0203 K.4711805% A BT SR REARER

132 |2018/11/27 | (2018) #0203 K.A4711799% L BT ERREARER

133 |2018/11/27 | (2018) #0203 K.A4711811% I BT EARER

134 |2018/11/27 | (2018) N15K.41733%5 WA TR FAARER

135 |2018/12/17 | (2018) Z8{ 4395 I RA S BARIER

136 |2018/12/17 | (2018) B #4385 I RA BRARIER

137 |2018/12/17 | (2018) B8k #4375 I ARA S BARIER

138 |2018/12/20 | (2018) & K. #6875 L & BARGETE

139 [2019/1/10 | (2018) §1602K.474079% ol A N IR E A REIT

140 |2019/1/14 | (2018) iT0214K.474083% ATHAREFTELE RARKKL

141 [2019/3/14 | (2018) Nl0421RA471233% v NLE BAFE T R BEA R

142 |2019/4/4 (2019) #0315 FTRTHZFRARKIT

143 |2019/4/10 | (2019) ZO03R.4&157%5 B 8 T o BRI

)

China Guiding Cases Project



T EEAEE . $10 8 (202059H)

FHAEH BERNF
144 12019/4/15 | (2018) #70481 K. #784465

CEAP Y
il A5 T W ARER

145 12019/4/22 | (2019) 0214E. 472045

TTARETEZE R ARKLR

146 |2019/4/24 | (2018) Z0115FK 4755275

A R R L R A RGETE

147 12019/4/29 | (2019) 01 R.%6295

I A R T P BARGEIR

148 | 2019/5/6 (2017) 01K A74565

LI & G P A REIR

149 |2019/5/8 (2019) A 0781 BAm242%

MR B % KR4 TR i 2 ARG

150 |2019/5/8 (2019) #70303 B.4716905

AL N TS RA R

151 {2019/5/31 | (2018) 70116 RA1728%

LiEF L KRARZER

152 2019/6/10 | (2019) & E.B21%5

L EE B BARER

153 2019/6/14 | (2019) 203 K.#£8167-81765

F B R TP ARG

154 2019/6/21 | (2018) #808 B A752%

A KR AARGEIT

155 [2019/6/24 | (2019) #£0208 K.A471478%

A BT 2l KA R

156 |2019/6/28 (2018) )l . F-4845

)] S BARER

157 |2019/7/3 (2019) i101R.445768%5

ATk TPRARER

158 |2019/7/3 (2019) MO3EA7315

NEE B ERLET P AARKER

159 2019/7/10 | (2017) ‘273 B A74659%

TR T MR = AR

160 2019/8/1 (2018) 20783 R A744975

PRI T ARER

161 2019/8/12 | (2019) #704K.#13945 AL 35T P BARGEIR
162 {2019/8/15 | (2019) #0503 K. A47428% HRA RAT EREARKE
163 |2019/8/15 | (2019) #0503 BA47619% kA AT EREARKR

164 2019/9/5 (2019) #0481 F.47123515

WA Z AT AT ARER

165 2019/9/11 | (2019) #F K. 20915

AL E & BA BRI

166 2019/9/18 | (2018) ‘203E. 478735

7 AR TR A RGERE

167 [2019/9/18 | (2018) Z03EKA47871%

AR RN T FBARER

168 [2019/9/28 | (2018) #1021 E#476196%5

Frir e MT EIRBEARER

169 12019/9/29 | (2019) M07EA715% [k 5 A L T BARGETT
170 {2019/10/30 | (2019) N B #5515 WA & BARER
171 |2019/11/18 | (2019) &0921 RAn6475 LAY RETTREARKR

bilEEER RS ]



CHINA LAW CONNECT « Issue 10 (September 2020)

2 D 20N BIEAS MW FEFISTFHELEF (KE2020453A318)

5 FHEH BEEAF

CEAP
LA B ARAR

https://cgclaw.stanford.edu/zh-hans/judgments/

&ML FH204F
1 2014/9/12 (2014) HRET H214% FIE shandong-2014-lu-shang-zhong-zi-214-civil-judgment
o - o s e https://cgclaw.stanford edu/zh-hans/judgments/spc-
2 |2015/1121) (2014) RARFHEULT | REARKER |00 C0 ki gt
. o = ; https://cgclaw.stanford.edu/zh-hans/judgments/spc-
=) B (=g
3 |2016/12/23| (2016) F kR P3168%5 | Ry A KK 3016120 fo-miti-shen:3 168 civil-rufing
2 R — F & | https:/cgclaw.stanford.edu/zh-hans/judgments/
Py £ Z
4 2017/6/8 | (2017) #01RHA2155F ANRIEIR chongqing-2017-yu-01-min-zhong-2155-civil-judgment
. o | TR EIN AT E | hitpsy/cgelaw.stanford.edu/zh-hans/judgments/
5 2007/7/9. | (2016) F0391RA1753°% A4 R A RGERE | guangdong-2016-yue-0391-min-chu-753-civil-judgment
@ ; o | )7 A IR BT # | https://cgelaw.stanford.edu/zh-hans/judgments/
6 2017/8/3 (2016) 0391 RA74315 S K AR RIE | guangdong-2016-yue-0391-min-chu-431-civil-judgment
== 5 = st e | httpsi//cgclaw.stanford edu/zh-hans/judgments/spc-
7 |2017/9/13 | (2017) &k R P24585 | RAHA RIEL 201720 gao-fa-min-shen.2458-civil-ruli
=y o = ; https://cgclaw.stanford.edu/zh-hans/judgments/spc-
B =3 > (o
8  [2017/9/20 | (2017) R &HFERW1I625 | A REKE 2017711 gao-fa-min-shen1162-civil-rufing
R E BT https://cgclaw.stanford.edu/zh-hans/judgments/
éik =
? 201719127 | (2017) ¥10RA10235F BA R EL shandong-2017-lu-10-min-zhong-1023-civil-judgment
LA B BT P hitps://cgelaw.stanford.edu/zh-hans/judgments/
&, 24 =3 e judg
10 |2017/11/14] (2017) H11R#1555 WA RGERE shandong-2017-lu-11-min-zhong-1556-civil-judgment
T M AR TP | https//cgelaw.stanford.edu/zh-hans/judgments/jilin-
" 4 o & Jlcge law.stanford.edu/zh-hans/judgments/jilin
11 2017/11716| (2017) #07R££16365 WA BERR 2017-ji-07-min-zhong-1636-civil-judgment
N = . sdtarth, https://cgclaw.stanford edu/zh-hans/judgments/spc-
12 12017/12/7 | (2017) R&HFERANT | RHGARER 20177 gao-fa-min- 2291 civi.judgment
. HALE TG TP | htps//cgelaw.stanford.edu/zh-hans/judgments/hubei-
g éi& r
13 2018/6/5 (2018) 3F05R2461F WA R EIR 2018-e-05-min-zhong-461-civil-judgment
& : = I o https://cgclaw.stanford.edu/zh-hans/judgments/
14 |2018/11/5 | (2018) H03RA581F BARIERT guangdong-2018-yue-03-min-chu-581-civil-judgment
= u & . https://cgc.law.stanford.edu/zh-hans/judgments/spc-
< s (o
15 |2018/11/15| (2018) # & &R P47027 | KAHARET 2018-7ui-gao-fa-min-shen-4702-civil-ruling
i o = sp e | httpsy//cgelawstanford.edu/zh-hans/judgments/spec-
16 [2018/11/19| (2018) & &HHER V40215 | RBARKRE | B i il he A it alive
WIH EEFT T | https:/cgelaw.stanford.edu/zh-hans/judgments/sichuan-
] 73 o 75 judg
17 |2018/11/27) (2018) N15R241733% WA RIEIE 2018-chuan-15-min-zhong-1733-civil-judgment
: o | LHET 20 KA | httpsi/cgelaw.stanford.edu/zh-hans/judgments/
18 2019/5/31 | (2018) #0116 RA728%F Bkl shanghai-2018-hu-0116-min-chu-728-civil-judgment
5 . & kA b gﬁiﬁ-”’ﬁ https://cgclaw.stanford edu/zh-hans/judgments/hunan-
19 |2019/6/21 | (2018) #a08RAN525 g ARKGEFRL | 2018-xiang-08-min-chu-52-civil-judgment
= g & A //cgelaw.s zh-hans/j s/sichuan-
20 12019/6/28 | (2018) Il R Fdgas |4 & K. | https://cgelaw.stanford.edu/zh-hans/judgments/sichuan

2018-chuan-min-zai-484-civil-judgment

China Guiding Cases Project



PEEA R F10 8

PEE FRER R B RET201152A8, HFEEER
&M 3k (https://cgclaw.stanford.edu/zh-hans) #F 7
OB kit R, B E20205F4, % M3 AL B A
HRTRMG15% % AP %,

Founded in February 2011, the China Guiding Cases Project
has shared its knowledge-base via its bilingual website
(https://cgc law.stanford.edu). As of early 2020, the website
has benefited more than 150,000 global users residing in
different continents.
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Guiding Opinions of the Supreme People’s Court
on Unifying the Application of Law and
Strengthening the Search for Similar Cases

(Trial Implementation) and Related Annotations**

Dr. Mei Gechlik
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Abstract

In what might be seen as yet another one of China’s five-year
plans—following an approach typically used by the country to set
goals every five years for various areas, ranging from its social and
economic development initiatives to judicial reform efforts—for the
development of the Guiding Cases System, the Supreme People’s
Court (the “SPC”) released in July 2020 a set of rules guiding, inter
alia, the use of Guiding Cases, after the SPC released two other sets
of rules in 2010 and 2015 (see Appendices 1 and 2).

Each of the three sets of rules specify some distinct requirements
and, together, one can see progressive steps taken by the SPC to
cultivate a case-based legal culture in a country that has traditionally
focused on legislation only.

The 2010 rules—Provisions of the Supreme People’s Court Concerning
Work on Case Guidance—instruct Chinese judges to apply Guiding
Cases when adjudicating cases that are similar to these de facto binding
precedents (see Appendix 1, Article 7). The 2015 rules—Detailed
Implementing Rules on the “Provisions of the Supreme People’s Court
Concerning Work on Case Guidance” —provide judges with guidance
on how to cite the legal principles upon which Guiding Cases are
based in the judgments of subsequent similar cases and on how to
respond to parties’ reference to Guiding Cases (see Appendix 2,
Articles9 and 11).

The 2020 rules—Guiding Opinions of the Supreme Peoples Court
on Unifying the Application of Law and Strengthening the Search for
Similar Cases (Trial Implementation)—go beyond Guiding Cases
to also cover other important judicial cases in China (e.g., cases
adjudicated by the SPC or by high courts of different provinces)
as the rules instruct all Chinese judges to search for these cases to

A
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Dr. Mei Gechlik is the Founder and Director of the China Guiding Cases Project (the “CGCP”). Formerly a tenured
professor in Hong Kong, she founded the CGCP in February 2011. Prior to joining Stanford Law School in 2007 to
teach courses related to Chinese law and business, Dr. Gechlik worked from 2001 to 2005 for the Carnegie Endowment
for International Peace, a Washington D.C.-based think tank. Dr. Gechlik is admitted as a barrister in England,
Wales, and Hong Kong and is a member of the Bar in New York and the District of Columbia. She received an
M.B.A. in Finance from the Wharton School at the University of Pennsylvania and a Doctor of the Science of Law
(1.S.D.) from Stanford Law School.
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determine whether at least one of them is “similar” to the pending
case before the judges and, if yes, apply similar legal principles
accordingly. The 2020 rules also explain the order that needs to be
followed during any search for similar cases, suggesting, for the first
time in contemporary China, the existence of a hierarchy among
Chinese judicial cases.

In this CLC Spotlight™ piece, the author shares her meticulous
English translations of the three sets of rules and provides key
annotations on the 2020 rules (her full annotations on the 2010
and 2015 are published on the website of the China Guiding Cases
Project: https://cgc.law.stanford.edu/stanford-cgcp-global-guide).
If, somewhere, there are indeed explicit or implicit five-year plans
for the development of the Guiding Cases System, the 2020 rules
and their implementation should be examined very closely in
the coming five years. One must wonder: will China be ready to
declare by 2025 that Guiding Cases are de jure binding? If this
happens, it will be a remarkable achievement that will take the
Chinese legal system to an unprecedented level and allow China
to win global respect.
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Guiding Opinions of the Supreme People’s Court on
Unifying the Application of Law and
Strengthening the Search for Similar Cases
(Trial Implementation)

(Issued on July 27, 2020 and
Effective as of July 31, 2020)

In order to unify the application of law” and enhance judicial credibility,
[the Supreme People’s Court], in light of the reality of adjudication work,
[hereby] puts forward the following opinions regarding the work of
people’s courts on searching for similar cases.

1. The [term] “similar case” referred to in this [set of ] Opinions means
a case that is similar to the pending case in terms of various aspects,
including the basic facts, focal points of the dispute, orissues regarding
the application of law,* and that has been adjudicated by a people’s court
and has come into effect.

2. A people’s court that handles a case under one of the following
circumstances should conduct a search for similar cases:

(1) [The case] is to be submitted to the professional (presiding) judges’
meeting or the adjudication committee for discussion.

(2) There is a lack of clear adjudication rules, or a unified adjudication
rule has not yet been formed.

(3) The president [of the court] or the chief judge of a division [of the
court], based on [his’] authority to supervise and manage adjudication,
requires that a search for similar cases be conducted.

(4) Other [circumstances] under which a search for similar cases needs
to be conducted.

3. The judge(s) handling [a case] shall conduct a search for similar cases
by relying on databases such as China Judgements Online [http://wenshu.
court.gov.cn] and Database of Chinese Trial Cases [http://www.chncase.
cn/case] and shall be responsible for the authenticity and accuracy of
the search.

4. The scope of a search for similar cases generally includes:

(1) Guiding Cases released by the Supreme People’s Court;’

(2) typical cases released by the Supreme People’s Court,’ and cases
that have been adjudicated by [the Supreme People’s Court] and have
come into effect;

(3) reference cases released by the high people’s court of the province (or

autonomous region or municipality directly under the Central People’s
Government) [where the court conducting the search is located] and

China Guiding Cases Project
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{CRBAREREATEANF TGN Fkmn) F—HRARMGBF ( “R—FEENFLE" ) . AWK, ({(RBARFRXTEHHLSF
TAEHMED KkmU) (ATHA " (REmu) ") .
The same goal is stated in the preamble of the Provisions of the Supreme People’s Court Concerning Work on Case Guidance. See Appendix 1, Provisions of the Supreme
People’s Court Concerning Work on Case Guidance, (hereinafter “Provisions on Case Guidance”).

A similar goal (i.e., to “unify standards for the application of law”) is stated in Article 1 of the Detailed Implementing Rules on the “Provisions of the Supreme People’s Court
Concerning Work on Case Guidance”. See Appendix 2, Detailed Implementing Rules on the “Provisions of the Supreme People’s Court Concerning Work on Case Guidance”
(hereinafter “Detailed Implementing Rules™).

(st} FRARERGRES, A “BAEHPEEENFG" , SdSREAMEM. B, ssbdd “BRAFE, FUEL EEEMEMN
EH@AFRME" | BETARSE-FOAEEAAAME, TS TRSRES AT, HALNT (Fhm) BAENERE, L (Fhkm) ,
R, BAE
Article 9 of the Detailed Implementing Rules only requires that a pending case be similar to a Guiding Case in terms of “the basic facts and application of law”. In light of
this provision, “or” is used here because using “and” would suggest that a pending case needs to be similar to a Guiding Case in terms of other aspects in addition to “basic
facts™ and “application of law”. See Detailed Implementing Rules, supra note 2, Article 9.

The terms “he’, “him’, and “his” as used herein are, unless the context indicates otherwise, gender-neutral terms that may refer to “she’, “her”, “it’, and “its”.

ARG FHRFGZEZE, L (RERFAZ) , E2F10 (Fdmll) , 2HL

For more information about Guiding Cases, see Provisions on Case Guidance, supra note 2; Detailed Implementing Rules, supra note 2.

HABMT L BB E R, NiFsk, —F—RmB R 13 L IFUb AR L AR M ARGk AT @R, (F EikdikdE) , F1, F
327 (2018564 ) , FALFHEEFER Y EEFREFORE, FEEFLHFM 2018F6H, hip://cgelawstanford.edu/zh-hans/commentaries/cle-1-
201806-insights-3-alison-xu ; &%, FH L, B (HIFRELERE) , PEAREFTRAGHHENMHFR, A “—F—2" g, (PEEH
MRD , FM, F53W (Q018%6A) , A FHMEAGEFR PR FHEARA, FEEM LHEM 2018F6H, hitp://cgelawstanford.edu/zh-hans/
commentaries/cle-1-201806-insights-5-gao-li,

For discussions of two important typical cases, see Alison Lu Xu, Belt & Road Typical Case 13: Towards a Liberal Interpretation of the Reciprocity Principle for Recognition
and Enforcement of Foreign Judgments, 1 CHINA Law CoNNECT 26 (June 2018), also available at Stanrorp Law ScHoo1L CHINA GUIDING Casks ProjecT, China Cases
Insights™, June 2018, http://cgclaw.stanford.edu/commentaries/cle- 1-201806-insights-3-alison-xu; Tereza Gao & Edison Li, Through Siemens v. Golden Landmark,
China Reforms Arbitration for Free Trade Zones in Order (o Prepare for “Belt & Road”, 1 CHINA Law CoNNECT 48 (June 2018), also available af STANFORD Law ScHoOL
CHINA GUIDING CasEs Project, China Cases Insights™, June 2018, http://cgc lawstanford.edu/commentaries/cle-1-201806-insights-5-gao-li.

“[...] K FESE PRI T8I T2020-F I B RRATIE R AN]— R Bhnil | £2025FZ 5, FH
RELREIFEN I FUFEGIAFEXGH KL P

“[...] the 2020 rules and their implementation should be examined very closely in the coming five years. One
must wonder: will China be ready to declare by 2025 that Guiding Cases are de jure binding?”
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cases that have been adjudicated [by said high people’s court] and have
come into effect;

(4) cases that have been adjudicated by a people’s court at the next
higher level [above the court conducting the search] or by the court
[conducting the search] and have come into effect.

Except for Guiding Cases, searches for [typical and reference] cases of
the past three years or [other aforementioned] cases [of the past three
years] take priority."* Ifa similar case has been retrieved [from a group of
cases] ranked higher [in the above order], no further search is required.”

5. Searches for similar cases may use various methods, including a
keyword search, a search for cases [involving] related legal rules, and a
search for related cases.

6. The judge(s) handling [a case] should compare the pending case with
a search result and identify [their] similarities to determine whether
[the search result] is a similar case,

7. For a case that, as stated in this [set of] Opinions, a search for similar
cases should be conducted, the judge(s) handling [the case] should
explain, in the deliberation of the collegial panel, the discussion of the
professional (presiding) judges’ meeting, and the adjudication report,
details about the search for similar cases, or should prepare a specialized
report on the search for similar cases and file it, together with the case,
for review."”

8. The explanation or report of a search for similar cases should be
objective, comprehensive, and accurate, covering the subject, time,
platform, method(s), and result(s) of the search as well as the main
points of the adjudication of any similar case [retrieved],'" focal points
of the dispute of the pending case, and other content. [The explanation
or report should] also analyze and explain the use of the [search]
result(s), including whether a similar case is referenced and imitated"
or referenced [in adjudicating the pending case].

9. Where a similar case that has been retrieved is a Guiding Case, a
people’s court should reference and imitate it to render a ruling or
judgment, unless [the Guiding Case] is in conflict with a new law,
administrative regulation, or judicial interpretation or is replaced with
a new Guiding Case.”

Other similar cases that have been retrieved may be used by a peoples
court as references for rendering a ruling or judgment.

10. Where a public prosecution organ, a party to a case or his defender,*
a litigation agent,” or the like submits a Guiding Case as a ground [for
the] prosecution (litigation) or defense, a people’s court should, in the
reasoning of the ruling or judgment, respond as to whether [the court]
referenced and imitated the Guiding Case [in the adjudication of the
case] and explain [the courts] reasons.” Where other similar cases are

China Guiding Cases Project
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VA R ETPEET AT ES R EE AR F AT, Mgt L, HEshE A D PEGAELSM A EER, (PEREEEE), F
oM, F21W (2020568) , FAFAEZEFRPEEFEEATRB, 2020968, http://cgclaw.stanford.edu/zh-hans/commentaries/cle-9-202006-32-
yang-jing.

12 'The text reads “F | K F £ (“cases or cases”). Only exemplary cases can be “%47” 'Thus, based on the context, the phrase is translated here as “[typical and
reference] cases [...] or [other aforementioned] cases”. It should be noted that the term “ 3£ (“or”) is likely meant to be “Fa” (“and”), as both of the two groups of cases,
i.e., “typical and reference cases” as well as “other aforementioned cases” should be searched for.

B For an example showing how a Chinese judge refers to different cases to analyze intellectual property issues, see Dr. YANG Jing, Squatting on Foreign Trademarks: Chind’s
Trademark Law and Related Judicial Cases, 9 CHINA Law CoNNECT 11 (June 2020), also available at STANFORD Law SCHoOL CHINA GUIDING CASES PROJECT, June 2020,
http://cge law.stanford.cdu/commentaries/clc-9-202006-32-yang-jing.

AKX CEE" @S (Fde, R, MRk TRAT) S REE.

5 Details about the review (e.g., by whom, when, and how) are unclear.

5 AE R G SRR CRAE LT s, T RS ARG RIS SR FAES, BEREXAFT "HAEE", LEgEHT
HAZE" | A THE AR, ARARETROBEEEL LN RERENARE, ARBAZENE 4%, DETER, it S HEHHK
FIZE  BEF AR SRR OEF, (PEEEEE) , FoM, H7R (202006A) , FLTMEMREFRET B FHRFARD, 2020F6
A, http://cgelawstanford.edu/zh-hans/commentaries/cle-9-202006-31-cui-yadonge

TORRAE (RGERAER) , AR RN "ALFGRT, BFH AL GE (G 2%%) ", L GLERHER) | hup//wwwhyded.com/

cidian/2885.htm, #l3w, & (ITHSAARFRX T ESERESIAGEL GRF) ) F, "F8" —ARRB0EsLA "S558 . £ (&

THBEARGERA T B AFEERNTESERL GRT) ), 203550178 il T8 GHARBRFTAER 2@, 2013550178 24, FBALNL

47, http://www.difyorg/ssf/201608/41013.himl, AFEELY, TTHHBARERE D | "HERAHGOLELRED, 2HZBERATE.JEMEY

BT AR .

AR ER, AT AN FHERGILARME, (ARERARD , 201858A 1A, http:/news.sina.com.cn/st/news/fzed/20 18-08-01/doc-ihhacrce8229615.shtmls

A T20095 220145 2R SARBRALE 42, AP, AHHFTHS AR 04 L0, REH, ZAFTREMA “S4, BR"

ChEAL RRT, B4 "ER & RERT HBSRES AT REE, 2w T FH R RARA SRR, FE R TRART 284 T4

F.B", AAAELE D HPREARELANATFE, ENEEN, SRR S AR FHE LA EREREE"

Each Guiding Case includes a section titled “#%#] % £” (“Main Points of the Adjudication”). For select intellectual property cases adjudicated by the Supreme People’s

Court, a formal set of “#H|2 §” (“adjudication essentials”)—their nature is similar to the “Main Points of the Adjudication”—was released by the Supreme People’s

Court. For other “similar cases’, their main points of the adjudication are likely to be drafted by the person(s) providing the explanation or report of a search for similar

cases. For more discussion of adjudication essentials, see CUI Yadong, Adjudication Essentials of Intellectual Property Cases: Highlighting the Progress of Judicial Protection

of Intellectual Property Rights in China, 9 CHINA Law CoNNECT 1 (June 2020), also available at STaNFORD Law ScHOOL CHINA GUIDING CAsES PrROJECT, June 2020,

http://cgelaw.stanford.edu/commentaries/clc-9-202006-31-cui-yadong,

The text reads “£-¥2", which, according to  {3i& X #32) (“Chinese Dictionary”), means “## 345 18" (which is translated in this Stanford CGCP Global Guide™ as

“reference and imitate”) and is usually used in the context of “# & 58, (F ik, B%F) " (“referencing and imitating methods and experiences”). See (L& X

#H ) (“Chinese Dictionary”), htip://www.hyded.com/cidian/2885.htm. For example, the term “##.” is explicitly defined as “£# {7 8" in (L TH HHARK.

BE A T heid A M40 T &N (3X47) ) (Opinions of the High Peoples Court of Liaoning Province Concerning the Strengthening of the Work on Reference Cases

(Trial Implementation)), passed by the Adjudication Committee of the High People’s Court of Liaoning Province on May 17, 2013, issued on and effective as of May 17,

2013, hittp:/ fwww.dify.org/ssf/201608/41013.html. In this document, the High People’s Court of Liaoning Province explains in Chinese: “45 # Bt & 77 49 54 1L 44,

Al ZHURIEAE TR R RO T 2L A8 (“courts at the three levels in the province may reference and imitate reference cases released by the provincial court

when adjudicating [...] similar cases”).

See also # 7 I (HU Yunteng), % T 545§ M 50 19 LA FIA (Several Issues Concerning “Can Zhao” Guiding Cases), (A BRIAEEIR) (Peoples Court Daily), Aug.

1, 2018, http://news.sina.com.cn/st/news/fzrd/2018-08-01/doc-ihhacrce8229615.shtml. In this article, the author, who served as the Director of the Research Office of

the Supreme People’s Court from 2009 to 2014, shared his views about the meaning of “#4#” in the context of Guiding Cases. He wrole that the term should not be

understood as “£&4 . M or “£F . LI because both “# B and “4R B> mean “according to”, which is not an appropriate term for Guiding Cases as their legal
status remains unclear. The author suggested that “H B8 be understood as “AF# . FEIB” (“reference and compare”), which, in the context of Guiding Cases, essentially
means that the approach used in a Guiding Case to determine the facts and apply the law should be used in a similar pending case.

L (Fkmil)y , 2R, B ToE

3 See Detailed Implementing Rules, supra note 2, Articles 9 and 12.

2L (kEmul) , 2L, BT—%,

AR RN 6t WAL, B9 BB S M N, CGEFER) . B8 (2005) , oldcvillaw.com.cn/article/defaultasp?id=37693,

The text reads “## 47 A" (“defender”). According to Article 33 of the Criminal Procedure Law of the Peaple’ Republic of China, a criminal suspect or defendant may retain
one or two defenders. A defender may be (1) a lawyer (“HEIP™); (2) a person recommended by a peoples group or the unit [where] a criminal suspect or defendant
[works] (“A R E AR 34 1L RFEA . BE AT A AL F 69 A7); or (3) a guardian, relative, or friend of a criminal suspect or defendant (“‘JCIEHFEA. HE A
#4E 47 A, FA”). A person who is serving a criminal sentence or whose personal freedom is deprived or restricted in accordance with law cannot serve as a defender.
See (P A AR A B M JFif iR k) (Criminal Procedure Law of the People’s Republic of China), passed on July 1, 1979, issued on July 7, 1979, effective as of Jan. 1, 1980,
amended three times, most recently on and effective as of Oct. 26, 2018, http://paper.people.com.cn/rmrb/html/2019-01/24/nw.D110000renmrb_20190124_1-13.htm.

=S

®

 The text reads “iF X E A (“litigation agent”). According to Article 58 of the Civil Procedure Law of the Peoples Republic of China, a party or a statutory agent (“# &
X, 22 A") may retain one or two persons as litigation agents. A litigation agent may be (1) a lawyer or legal service worker at the basic level (“#£0, & F# R 4 T4F
#7); (2) a close relative or staff member of a party (“ % ¥ A9 3% & /& 34 T4 A R ™); or (3) a citizen recommended by the community [where the party resides], the
unit [where the party works], or a relevant social organization (“% ¥ APTERE, F4LALH XASARBEHLRD). See (PRARLFERFiFRE)
(Civil Procedure Law of the People’s Republic of China), passed on, issued on, and effective as of Apr. 9, 1991, amended three times, most recently on June 27, 2017, effective
as of July 1, 2017, http://www.moj.gov.cn/Department/content/2018-12/25/357_182594.html.

2 See Detailed Implementing Rules, supra note 2, Article 11.
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submitted as prosecution (litigation) or defense grounds, a people’s court
may respond by various means, including explanations and dlarifications.”

11. Where there are inconsistencies in the application of law in the
similar cases retrieved, a people’s courts may resolve [the situation] by
comprehensively [considering] the levels of the courts [adjudicating
these similar cases], the times of their adjudications, whether they have
been discussed by the adjudication committees, and other factors and by
using the mechanism for resolving differences in the application of law
in accordance with the Implementing Measures of the Supreme People’s
Court on the Establishment of the Mechanism for Resolving Differences in
the Application of Law* and other prescriptive [documents].

12. People’s courts at all levels should actively promote the work on
searching for similar cases, strengthen the research and development of
[related] technology and the training on its application, and increase the
levels of [artificial] intelligence and precision of the push [technology]
for similar cases.

All high people’s courts should make full use of modern information
technology to establish databases of adjudicated cases,’ laying a solid
foundation for the construction of a national, unified, and authoritative
database of adjudicated cases.

13. Each people’s court at each level should regularly summarize and sort
out details about searches for similar cases, publicize [these searches], ina
certain form, in the court or [any of] the courts in the [same] jurisdiction
for judges’ reference [when] handling cases, and report [these searches]
to the adjudication management department of the people’s court at the
next higher level for recordation.

14. This [set of] Opinions shall be implemented on a trial basis from July
31,2020.m

b ikak BA™M I WA RRE ML,
), F108, F1R (2020%94) ,

edu/zh-hans/clc-spotlight/clc-10-202009-others-8-mei-gechlik, #F &L 6943
AASIAEREL, XATEBFELNRL, L (RBHARER %Tffﬁ—;‘%@iﬁfﬂ Aoik R EAF K FEL ORI D,
AT, 2020%7F 31 B A25£4T, http://www.court.gov.cn/fabu-xiangqing-243981 html,

** The citation of this CLC Spotlight™ is: Dr. Mei Gechlik, Guiding Opinions of the Supreme People’s Court on Unifying the Application of Law and
Strengthening the Search for Similar Cases (Trial Implementation) and Related Annotations, 10 CHINA Law CONNECT 71 (Sept. 2020), also available at @
STANFORD Law ScHooL CHINA GUIDING CAsEs ProjECT, CLC Spotlight™, Sept. 2020, http://cgclaw.stanford.edu/cle-spotlight/cle-10-202009-others-
8-mei-gechlik. The information and views set out in this piece are the responsibility of the author and do not necessarily reflect the work or views of

the China Guiding Cases Project.

For the original, Chinese version of the Guiding Opinions, see (R BHARZEE A TR —FHFE MR EXERETOHBFEL GRIF) ) (Guiding (O

(RBHARERATHR—EEENREELFRFEL GRIT) ) SMAEn,
T TR &4’&]1}“%&%{?]1&5 o ik F ™ 2020594,

{FE & Ehy
hitp://cac law.stanford.
REINTEET L Y IES ST S e
202047 A 27 81

Opinions of the Supreme People’s Court on Unifying the Application of Law and Strengthening the Search for Similar Cases (Trial Implementation)), issued
on July 27, 2020, effective as of July 31, 2020, http://www.court.gov.cn/fabu-xiangqing-243981.html.

This English translation of the Guiding Opinions was prepared by Dr. Mei Gechlik; it was finalized by her and Dimitri Phillips. Minor editing, such as splitting long
paragraphs, adding a few words included in square brackets and boldfacing the headings, was done to make the piece more comprehensible to readers. The translated
text is otherwise a direct translation of the original text released by the Supreme Peoples Court.

China Guiding Cases Project
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7z #% | Annotations

¥ For a discussion of “explanations and clarifications” formally provided by courts, see #-%2(CAI Hong), #9142 | Jhah £l 5 41 B A 3L (The Authority to Explain and
Clarify: Basic Perspectives and the Construction of the System), {EFF#)  (Law Review), Issue 1 (2005), old.civillaw.com.cn/article/default.asp?id=37693.

B (Rt ARGERE R T 2 iR 8 T 4 A R LB 89 60 KD | 201949/ 9A B R B A ROk ¥ A £ A 2@, 20194104 118 24, 20194104280
A2 AT, hitp://www.dlhsfy.gov.en/court/html/2019/flwgex1029/1269.html,

2 (s ARKIEX TS R E R 9 SR H b 6 2360 36)  (Implementing Measures of the Supreme People’s Court on the Establishment of the Mechanism for
Resolving Differences in the Application of Law), passed by the Adjudication Committee of the Supreme People’s Court on Sept. 9, 2019, issued on Oct. 11, 2019, effective
as of Oct. 28, 2019, http://www.dlhsfy.gov.cn/court/html/2019/flwgex_1029/1269.html.

ok Fok ilit L (Plde R REM) REGESTOIEEZIEAN, A REBREMPEALTES 6H®, LA#ELRL, ZRPEE, &
Bl 8 A AR b 89— T AR AL A TR Sy, (P kbR, F4l, FUA (019430) , FATMIEGEFET B FEENR
B, 2019% 3H, hup://cgelaw.stanford.edu/zh-hans/commentaries/cle-4-201903-27-piao-jiang,

' This suggests that cases resolved by other methods, such as judicial mediation, are excluded. For a discussion of using prior cases in judicial mediation, see Dr. PIAO Yanhong
& Judge JTIANG Heping, The Use of Cases in Judicial Mediation——Based on an Analysis of a Series of Intellectual Property Disputes, 4 CHINA Law Conngct 1 (Mar. 2019),
also available at STANTFORD LAaw ScHooL CHINA GUIDING CASES PROJECT, Mar. 2019, http://cgclaw.stanford.edu/commentaries/cle-4-201903-27- piao-jiang.

kIS EREAIEGEEG G, AREER SRBIELEFZA, 12]..]"

“Where a similar case that has been retrieved is a Guiding Case, a people’s court should reference and imitate
it to render a ruling or judgment, unless [...]”

T JARZRERE 5EHBFLFHEF AR EEFRHFEAE ]

“[...] a people’s court should, in the reasoning of the ruling or judgment, respond as to whether [the court]
referenced and imitated the Guiding Case [in the adjudication of the case] and explain [the court’s] reasons.”

LHOI'1LOdS D'ID
N

“BHRARLEER ZAPE ARG ERR, 2 FTHEOIMEE, HEAGE—, BRBGFTHEY | —
HIEEE LR T R, 7

“All high people’s courts should make full use of modern information technology to establish databases of
adjudicated cases, laying a solid foundation for the construction of a national, unified, and authoritative
database of adjudicated cases.”

NEEER XS U ] &
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Provisions of the Supreme People’s Court Concerning Work on
Case Guidance

(Discussed and Passed by the
Adjudication Committee of the Supreme People’s Court on
November 15, 2010 and Issued on November 26, 2010)

In order to summarize adjudication experiences, unify the application of
law, enhance adjudication quality, and safeguard judicial impartiality, [the
Supreme People’s Court], pursuant to legal provisions, including the Organic
Law of the Peoples Courts of the Peoples Republic of China, [hereby] formulates
this [set of ] Provisions to carry out work on case guidance.

Article 1

Guiding Cases, which have guiding effect on adjudication and enforcement
work in courts throughout the country, shall be determined and uniformly
released by the Supreme People’s Court.

Article 2

The [term] “Guiding Cases” referred to in this [set of] Provisions means
rulings and judgments that have come into legal effect and meet the following
requirements:

(1) are of widespread concern to society;

(2) [involve] legal provisions that are of relatively general nature;
(3) are of a typical nature;

(4) are difficult, complicated, or of new types; [or]

(5) other cases which have guiding effect.

Article 3

The Supreme People’s Court shall establish the Office for the Work on Case
Guidance, which shall be in charge of such work as the selection, review,
and submission for approval of Guiding Cases.

Article 4

Each adjudication unit of the Supreme People’s Court may recommend to
the Office for the Work on Case Guidance any ruling or judgment of the
[Supreme People’s] Court, or of any local people’s court at any level, [provided
the said ruling or judgment] has come into legal effect and is deemed [by
the said unit] to meet the requirements set out in Article 2 of this [set of]
Provisions.

Each high people’s court and each military court of the People’s Liberation
Army may, following discussion and a decision by the adjudication committee
of the said court, recommend to the Office for the Work on Case Guidance
of the Supreme People’s Court any ruling or judgment of the said court, or of
any people’s court in its jurisdiction, [provided the said ruling or judgment]
has come into legal effect and is deemed [by the recommending court] to
meet the requirements set out in Article 2 of this [set of] Provisions.

China Guiding Cases Project
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[Each] intermediate people’s court and [each] basic people’s court may,
following discussion and a decision by the adjudication committee of the
said court, report to the high people’s court [of its jurisdiction] level by level
and suggest that [the high people’s court] recommend to the Office for the
Work on Case Guidance of the Supreme People’s Court a ruling or judgment
of the said court that has come into legal effect and is deemed [by the said
court] to meet the requirements set out in Article 2 of this [set of] Provisions.

Article 5

Representatives of people’s congresses, members of committees of the political
consultative conference, experts, scholars, lawyers, and other people from
all circles of society who care about the adjudication and enforcement work
of people’s courts may recommend any ruling or judgment of any people’s
court that has come into legal effect and is deemed [by the recommender]
to meet the requirements set out in Article 2 of this [set of] Provisions to the
original people’s court which rendered such effective ruling or judgment.

Article 6

The Office for the Work on Case Guidance should promptly put forward
[its] review opinions on recommended cases. Where [a case] meets the
requirements set out in Article 2 of this [set of] Provisions, [the Office]
should report to the President or the Vice President-in-Charge and request
that [he or she] submit [the case] to the Adjudication Committee of the
Supreme People’s Court for discussion and a decision.

The Guiding Cases discussed and decided upon by the Adjudication
Committee of the Supreme People’s Court shall be uniformly released in
the form of announcements in the Gazette of the Supreme Peoples Court, on
the website of the Supreme People’s Court, and in the People’s Court Daily.

Article 7

People’s courts at all levels should reference and imitate the Guiding Cases
released by the Supreme People’s Court when adjudicating similar cases.

Article 8

The Office for the Work on Case Guidance of the Supreme People’s Court
shall carry out the compilation of Guiding Cases annually.

Article9

Those cases that have significance in guiding the adjudication and enforcement
work of courts nationwide and that have been released by the Supreme
People’s Court prior to the implementation of this [set of] Provisions shall
be sorted and compiled in accordance with this [set of] Provisions and then
issued as Guiding Cases.

Article 10

This [set of ] Provisions shall be implemented from the date of issuance. ®
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Detailed Implementing Rules on the
“Provisions of the Supreme People’s Court Concerning Work on
Case Guidance”

(Discussed and Passed by the
Adjudication Committee of the Supreme People’s Court on
April 27, 2015 and Issued on May 13, 2015)

Article 1

In order to concretely implement the Provisions of the Supreme People’s
Court Concerning Work on Case Guidance, to strengthen, standardize, and
promote work on case guidance, to fully use the guiding effect of Guiding
Cases in adjudication work, to unify standards for the application of law,
and to safeguard judicial impartiality, [the Supreme People’s Court hereby]
formulates this [set of] Detailed Implementing Rules.

Article 2

Guiding Cases should be cases whose rulings or judgments have come into
legal effect, [in which] facts are clearly determined, law is correctly applied,
and reasoning for the adjudication is sufficient, and which [provide] good
legal and social outcomes and have universal guiding significance for the
adjudication of similar cases.

Article 3

Each Guiding Case is composed of a title, keywords, “Main Points of the
Adjudication’, “Related Legal Rule(s)”, “Basic Facts of the Case”, “Results of
the Adjudication”, “Reasons for the Adjudication’, and notes that include
the names of the adjudication personnel of the effective ruling or judgment.
Specific requirements for the style of Guiding Cases shall be set forth separately.

Article 4

The Office for the Work on Case Guidance of the Supreme People’s Court
(hereinafter referred to as the “Case Guidance Office”) is in charge of
various tasks, including the collection, selection, review, release, study, and
compilation of Guiding Cases, as well as the coordination and guidance of
the work on case guidance [carried out] by courts nationwide.

Each adjudication unit of the Supreme People’s Court is in charge of various
tasks, including the recommendation and review of Guiding Cases, and shall
designate specific personnel responsible for the liaison work.

Each high people’s court is in charge of various tasks, including the
recommendation, investigation, study, and supervision [of the use] of
Guiding Cases in its jurisdiction. Candidate Guiding Cases recommended
to the Supreme People’s Court by each high people’s court should [first] be
discussed and decided upon by the adjudication committee [of the said high
court] or examined and approved by more than half of the members of the
adjudication committee. 4
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Intermediate people’s courts and basic people’s courts should recommend
candidate Guiding Cases through high people’s courts and designate specific
personnel responsible for the work on case guidance.

Article 5

Representatives of people’s congresses, members of committees of the political
consultative conference, people’s assessors, experts, scholars, lawyers, and
other people from all circles of society who care about the adjudication and
enforcement work of people’s courts may recommend any case that meets
the Guiding Case requirements to the original people’s court which rendered
the effective ruling or judgment and may also make recommendations to
the Case Guidance Office.

For cases that meet the Guiding Case requirements, members of the Experts
Committee for the Work on Case Guidance may make recommendations
to the Case Guidance Office.

Article 6

Each adjudication unit of the Supreme People’s Court and each high people’s
court should submit the following materials when they recommend a
candidate Guiding Case to the Case Guidance Office:

(1) the Guiding Case Recommendation Form;

(2) the text of the case that is written in accordance with the prescribed
style and an explanation of the edited and selected text; and

(3) the related ruling or judgment.

Three paper copies of [each of] the above materials, along with an electronic
version, are required.

The recommending court may submit [other materials], including a report
on the adjudication of the case, as well as related news reports and research
information.

Article 7

For a candidate Guiding Case that the Case Guidance Office considers it
necessary to research further, [the Office] may seek opinions from relevant
organs and departments of the State, social organizations, members of the
Experts Committee for the Work on Case Guidance, and [other] experts
and scholars.

Article 8

Candidate Guiding Cases shall be submitted by the Case Guidance Office
for examination in accordance with [relevant] procedures. The Guiding
Cases discussed and passed by the Adjudication Committee of the Supreme
People’s Court shall be printed for distribution to each high people’s court
and issued in the Gazetfe of the Supreme Peoples Court, in the People’s Court
Daily, and on the website of the Supreme People’s Court. y
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Article 9

Where a case being adjudicated is, in terms of the basic facts and application
of law, similar to a Guiding Case released by the Supreme People’s Court,
the [deciding] peoples court at any level should reference and imitate the
“Main Points of the Adjudication” of that relevant Guiding Case to render
its ruling or judgment.

Article 10

Where a people’s court at any level references and imitates a Guiding Case when
adjudicating a similar case, [it] should quote the Guiding Case as a reason for
its adjudication, but not cite [the Guiding Case] as the basis for its adjudication.

Article 11

In the process of handling a case, the personnel handling the case should
inquire about relevant Guiding Cases. Where a relevant Guiding Case is
quoted in the adjudication document, [the personnel] should, in the part [of
the document where they provide] reasons for their adjudication, quote the
serial number and the “Main Points of the Adjudication” of the Guiding Case.

Where a public prosecution organ, a party to a case or his defender, or a
litigation agent quotes a Guiding Case as a ground [for the] prosecution
(litigation) or defense, the personnel handling the case should, in the reasons
for the adjudication, respond as to whether [they] referenced and imitated
the Guiding Case [in the adjudication of the case] and explain their reasons.

Article 12

A Guiding Case no longer has guiding effect under any of the following
circumstances:

(1) [the Guiding Case] isin conflict with a new law, administrative regulation,
or judicial interpretation;
(2) [the Guiding Case] is replaced with a new Guiding Case.

Article 13

The Supreme People’s Court shall establish paper archives and an electronic
information base for Guiding Cases to safeguard the application by reference
and imitation, inquiry about, search for, and compilation of the Guiding Cases.

Article 14

People’s courts at all levels should, in accordance with provisions, including
the Judges Law of the Peoples Republic of China, give rewards to those units
and individuals that have made outstanding achievements in the work on
case guidance.

Article 15

This [set of] Detailed Implementing Rules shall be implemented from the
date of its printing for distribution. ®

China Guiding Cases Project



P E A AR . 510 8 (2020F9.H)

PELFHEEAAA (“CGCP” ) #9MshIFHA T
WAH200L ERAGBERAK, &FAROERER
54, FdiFAa ),

R FBIfAT—HE, BIHBICGCPH
R B THEAEF RAKFLBEBRINE?

The achievements of the China Guiding Cases Project (the

“CGCP”) are largely attributed to our 200-member strong
team of volunteer students, translation professionals, and
attorneys based around the world.

Do you want to be like them, who polished

their skills through helping the CGCP and
ultimately had publication opportunities?

* T4 T NCGCP B A 8943 &, #7751 :
https://cgc.law.stanford.edu/get-involved/volunteer.

¥ B 45 - B

For more information about how to join the CGCP team,
visit https://cge.Jaw.stanford.edu/get-involved/volunteer.




CHINA LAW CONNECT e« Issue 10 (September 2020)

L& B TR A R4
IF
ARARN TR A PRI 8] 5
XRERAHE

38 -FEH]155
(ﬁ%x&%%%ﬂ%ﬁ%
+iEid it

201351 H 31 B & A7)~

%489

RF

%% 4]
AFE IR
i

R AL 5.3
L XRFENFHAR, L MFFHIBR

LRRE, FHEAMELERS, &%
P AR, MR AMERE]L

2. RBENEAMEE, PEMERA
FFE A, XEBENEMMADZ A S
R4 % A e,

AR ER

A

#al CPEARAFERELN) i
w3
&7 <<f47 PARSAE A %) 25—
‘ =&

AARMK

BEEIER TARINREGA RLE
— (AT EARGEIIARAE]) KR D AR
NZITFA MR ENE QAT RFHFNZ
IRAE) kit’bz A+, @ AAR N

)

XCMG Construction Machinery Co., Ltd.
V.
Chengdu Chuanjiao Industry and Trade Co., Ltd. et al.,
A Dispute over a Sale and Purchase Contract

Guiding Case No. 15
(Discussed and Passed by the Adjudication
Committee of the Supreme People’s Court
Released on January 31,2013)**

Keywords

Civil

Affiliated Companies
Commingling of Personalities
Joint and Several Liability

Main Points of the Adjudication

1. The overlap or commingling of personnel, business, finances, and
other aspects of affiliated companies that leads to the impossibility
of separating out property and the loss of independent personalities
constitutes the commingling of personalities.

2. Where affiliated companies commingle personalities and seriously
harm the interests of their creditors, the affiliated companies bear joint
and several liability among themselves for the external debts.

Related Legal Rule(s)

Article 4 of the General Principles of the Civil Law of the People’s Republic
of China?

Article 3 Paragraph 1 and Article 20 Paragraph 3 of the Company Law
of the Peoples Republic of China’

Basic Facts of the Case

Plaintiff XCMG Construction Machinery Co., Ltd. (hereinafter referred
to as “XCMG Company”) claimed: Chengdu Chuanjiao Industry and
Trade Co., Ltd.® (hereinafter referred to as “Chuanjiao Industry and Trade
Company”) was behind in its payment for goods. Chengdu Chuanjiao

China Guiding Cases Project
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Engineering Machinery Co., Ltd.” (hereinafter referred to as “Chuanjiao
Machinery Company”), Sichuan Ruilu Construction Engineering Co., Ltd.?
(hereinafter referred to as “Ruilu Company”), and Chuanjiao Industry and
Trade Company had commingled personalities. The personal property
of the the actual control person of the three companies, WANG Yongli,
and [the personal property of] the shareholders of Chuanjiao Industry
and Trade Company, were commingled with the assets of the companies;
they should all bear joint and several liability for the clearance of debts.
[Plaintiff XCMG Company] requested that Chuanjiao Industry and Trade
Company be ordered to pay the owed amount of RMB 10,916,405.71
plus interest and that Chuanjiao Machinery Company, Ruilu Company,
WANG Yongli, and other individuals bear joint and several liability for
the clearance of the aforementioned debts.

Defendants Chuanjiao Industry and Trade Company, Chuanjiao
Machinery Company, and Ruilu Company defended their position,
claiming; although the three companies were affiliated, they were not
commingled; Chuanjiao Machinery Company and Ruilu Company
should not bear liability for the clearance of the debts of Chuanjiao
Industry and Trade Company.

WANG Yongli et al. defended their position, claiming: the personal
property of WANG Yongli et al. was not commingled with the property
of Chuanjiao Industry and Trade Company; [WANG Yongli et al.] should
not bear liability for the clearance of the debts of Chuanjiao Industry
and Trade Company.

The court handled the case and ascertained: Chuanjiao Machinery
Company was established in 1999; its shareholders were the Second
Sichuan Road and Bridge Construction Company,” WANG Yongli, NI
Gang, YANG Honggang, and others. In 2001, the shareholders changed
to WANG Yongli, LI Zhi, and NT Gang. In 2008, the shareholders
changed again to WANG Yongli and NI Gang.

Ruilu Company was established in 2004; its shareholders were WANG
Yongli, LI Zhi, and NI Gang. In 2007, the shareholders changed to
WANG Yongli and NI Gang. Chuanjiao Industry and Trade Company
was established in 2005; its shareholders were WU Fan, ZHANG Jiarong,
LING Xin, GUO Shengli, TANG Weiming, WU Jing, and GUO Yin.
HE Wanging became a shareholder in 2007. In 2008, the shareholders
changed to ZHANG Jiarong (owning a 90% share) and WU Fan (owning
a 10% share); with ZHANG Jiarong being WANG Yongli’s wife.

In terms of company personnel, for all three companies, the company
manager was WANG Yongli, the person in charge of finances was LING
Xin, the cashier accountant was LU Xin, and the manager of industry and
commerce procedures was ZHANG Meng. The management personnel
of all three companies had overlapping appointments. For example,
GUO Shengli concurrently held the positions of deputy general manager
of Chuanjiao Industry and Trade Company and the sales manager of
Chuanjiao Machinery Company, and the decision to relieve GUO Shengli
of his position as deputy general manager of Chuanjiao Industry and
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Trade Company was made by Chuanjiao Machinery Company. [For
another example,] WU Fan was both the statutory representative of
Chuanjiao Industry and Trade Company and the executive manager of
the General Department of Chuanjiao Machinery Company.

In terms of company business, the scopes of the three companies’
businesses as registered with the industry and commerce administration
departments involved construction machinery and partially overlapped.
The business scope of Chuanjiao Industry and Trade Company was
completely covered by that of Chuanjiao Machinery Company. Chuanjiao
Machinery Company was the sole distributor for XCMG Company in
the [entire] Sichuan region (excluding Panzhihua [Municipality]). But
the three companies all carried out related business, and used [sets of]
uniformly formatted Business Manual of the Sales Department, Secondary
Distribution Agreement, and settlement accounts. When publicized
externally, the three companies were not clearly distinguished. On
December 4, 2008, the Notary Office of Chongging Municipality issued
a Notarial Certificate, which recorded:

According to an Internet inquiry, Chuanjiao Industry and
Trade Company and Ruilu Company jointly recruited
employees on relevant websites, and the telephone numbers,
fax numbers, and other contact methods that they left were the
same, The recruitment information for Chuanjiao Industry
and Trade Company and Ruilu Company included a large
amount of promotional content on Chuanjiao Machinery
Company’s course of development, primary business, and
corporate spirit; a part of Chuanjiao Industry and Trade
Company’s recruitment information was entirely dedicated
to introducing Ruilu Company.

In terms of company finances, the three companies shared a common
settlement account. There were transactions reaching amounts as high
as hundreds of millions of renminbi [conducted] through the bank
cards of LING Xin, LU Xin, TANG Weiming, and GUO Shengli. The
source of capital included the funds of the three companies. WANG
Yongli’s signature was the sole basis of the external payments [made];
some of the receipts issued by Chuanjiao Industry and Trade Company
to its customers carried its own financial seal, while others carried
Ruilu Company’s financial seal. Under the circumstances where
all [three companies] had signed contracts and conducted business
transactions with XCMG Company, the three companies jointly issued
[a single document titled] Instructions to XCMG Company in August
2005, stating that Chuanjiao Machinery Company had expanded
its business and registered two other companies. [Therefore,] they
requested that all claims and debts and sales volume be calculated in
the name of Chuanjiao Industry and Trade Company, and expressed
that thereafter all business transactions be conducted in the name
of Chuanjiao Industry and Trade Company as much as possible. In
December 2006, Chuanjiao Industry and Trade Company and Ruilu
Company jointly issued a [single document titled] Application to XCMG
Company, requesting, for the reason of unified accounting, that the

China Guiding Cases Project
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business performance and accounts for 2006 be calculated under the
name of Chuanjiao Industry and Trade Company.

[The court] also ascertained that on May 26, 2009, LU Xin stated, while
being questioned by the Economic Investigation Branch of the Public
Security Bureau of Xuzhou Municipality:

Chuanjiao Industry and Trade Company has already
collapsed'® but its registration has not been cancelled.

[The court] further ascertained that the payment for goods not yet
received by XCMG Company was actually RMB 10,511,710.71.

Results of the Adjudication

On April 10, 2011, the Intermediate People’s Court of Xuzhou
Municipality, Jiangsu Province, rendered the (2009) Xu Min Er Chu Zi
No. 0065 Civil Judgment:"

1. [The court orders] Chuanjiao Industry and Trade Company to
pay, within 10 days of the judgment’s coming into effect,' XCMG
Company RMB 10,511,710.71 as payment for goods, as well as
interest on the overdue payment.

2. [The court orders] Chuanjiao Machinery Company and Ruilu
Company to bear joint and several liability for the clearance of the
aforementioned debts of Chuanjiao Industry and Trade Company.

3. [The court rejects] XCMG Company’s litigation requests against
WANG Yongli, WU Fan, ZHANG Jiarong, LING Xin, GUO
Shengli, TANG Weiming, GUO Yin, HE Wanqing, and LU Xin.

After the judgment was pronounced, Chuanjiao Machinery Company
and Ruilu Company appealed, arguing that in the first-instance judgment,
[the court’s] determination that the personalities of the three companies
were commingled was a type of unclear ascertainment of facts and [the
court’s] determination that Chuanjiao Machinery Company and Ruilu
Company bear joint and several liability for the debts of Chuanjiao
Industry and Trade Company lacked legal basis. XCMG Company
replied, requesting that the first-instance judgment be upheld. On
October 19,2011, the High People’s Court of Jiangsu Province rendered
the (2011) Su Shang Zhong Zi No. 0107 Civil Judgment:'* [the court]
rejects the appeal and upholds the original judgment.

Reasons for the Adjudication"”

In its effective judgment, the court opined:'* with respect to the scope
of the appeal, the focal points of the dispute in the second instance are
whether Chuanjiao Machinery Company and Ruilu Company have
commingled personalities with Chuanjiao Industry and Trade Company
and whether they should bear joint and several liability for the clearance
of the debts of Chuanjiao Industry and Trade Company.
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Chuanjiao Industry and Trade Company has commingled personalities
with Chuanjiao Machinery Company and Ruilu Company. First,
the three companies commingle personnel. The three companies
have the same general manager, person in charge of finances, cashier
accountant, and manager of industry and commerce procedures. Other
management personnel are also in a situation of having overlapping
appointments. The appointment and dismissal of Chuanjiao Industry
and Trade Company’s personnel is in a situation of being determined
by Chuanjiao Machinery Company. Second, the three companies
commingle business. The actual operations of the three companies
all involve businesses related to construction machinery, and during
the distribution process, there are situations where sales manuals
and distribution agreements are shared. There is commingling of
information in their public announcements. Third, the three companies
commingle finances. The three companies use shared accounts and
WANG Yongli’s signature serves as the basis for the specific use of
funds. [Thus, the companies] are unable to prove that their funds
and allocations are separate [from one another’s]. The claims and
debts, company performance, accounts, and rebates between the
three companies and XCMG Company are all calculated under the
name of Chuanjiao Industry and Trade Company. Hence, the factors
(personnel, business, finances, etc.) characterizing personalities of the
three companies show a high degree of commingling, resulting in an
inability to distinguish individual property. [The three companies]
have already lost their independent personalities, constituting the
commingling of personalities.

Chuanjiao Machinery Company and Ruilu Company should bear
joint and several liability for the clearance of Chuanjiao Industry and
Trade Company’s debts. A company’s independent bearing of liability
as a legal person is premised upon its independent personality. Article
3 Paragraph 1 of the Company Law of the Peoples Republic of China
(hereinafter referred to as the “Company Law™) provides:

A company is an enterprise legal person, has independent
property of alegal person, and enjoys property rights of a
legal person. A company is liable for its debts to the extent
of its entire property.

A company’s independent property is the material guarantee of its
independent bearing of liability. The independent personality of
a company is also manifested prominently in the independence of
property. When affiliated companies are unable to separate their
property and lose their independent personalities, they lose the basis
for bearing liability independently. Article 20 Paragraph 3 of the
Company Law provides:

Shareholders of a company who abuse the independent
status of the corporate legal person and the limited liability
of shareholders, evade debts, and seriously harm the interests
of the company’s creditors should bear joint and several
liability for the company’s debts.

China Guiding Cases Project
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In this case, although the three companies were registered at industrial
and commercial registration departments as enterprise legal persons
independent of each other, they actually have blurry boundaries and
commingled personalities among themselves. Chuanjiao Industry
and Trade Company bears the debts of all affiliated companies but is
unable to clear the debts; it also allows the other affiliated companies
to evade huge debts, seriously harming the interests of the creditors.
The aforementioned acts violate the purpose of establishing the legal
person system and violate the principle of good faith. The nature of
[Chuanjiao Industry and Trade Company’s] acts and the harmful
results are comparable to the situation stated in Article 20 Paragraph
3 of the Company Law. Thus, by referring to Article 20 Paragraph 3
of the Company Law, [this court opines that] Chuanjiao Machinery
Company and Ruilu Company should bear joint and several liability
for the clearance of debts of Chuanjiao Industry and Trade Company.”
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Civil activities should follow the principles of voluntariness, fairness,
exchange of equal values, and good faith.

Note 2:

Company Law of the People’s Republic of China®
Article 3

A company is an enterprise legal person, has independent property of a
legal person, and enjoys property rights of a legal person. A company
is liable for its debts to the extent of its entire property.

A shareholder of a limited liability company is liable for the company to
the extent of the amount of the capital contributed by the shareholder.
A shareholder of a joint-stock company is liable for the company to the
extent of the shares subscribed to by the shareholder.

Article 20
Shareholders of a company should abide by laws, administrative

regulations, and articles of association, and should exercise the rights
of shareholders in accordance with law. [They] must not abuse the

&t
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**+ The citation of this translation of this Guiding Case is: {4 B TAZ AU A 43 A P 8] 4f AR LT A T 8l F £ R 4 F 2 5%)
(XCMG Construction Machinery Co., Ltd. v. Chengdu Chuanjiao Industry and Trade Co., Ltd. et al., A Dispute over a Sale and Purchase Contract),
10 CHINA Law CONNECT 85 (Sept. 2020), also available at STANFORD Law ScHOOL CHINA GUIDING CasEs ProJECT, English Guiding Case (EGCL15),
Sept. 2020, http://cgc.law.stanford edu/guiding-cases/guiding-case- 15.

'The original, Chinese version of this case is availableat {F B K& M) (wwwcHiNACOURT.ORG), http://www.chinacourt.org/article/detail/2013/02/ |
idd/893723.shiml. See also {3 B A RiklE £ T 24 F wibds FH %6 89i84=) (Notice of the Supreme People’s Court on the Release of the Fourth
Batch of Guiding Cases), issued on and effective as of Jan. 31, 2013, http://www.chinacourt.org/article/detail/2013/02/id/893718.shtml.
This document was prepared by Dimitri Phillips and Dr. Mei Gechlik. Minor editing, such as splitting long paragraphs, adding a few words included in square brackets,
and boldfacing the headings, was done to make the piece more comprehensible to readers. Any “CGCP Notes” and any footnotes and endnotes, unless otherwise stated,
have been added by the China Guiding Cases Project. The following text is otherwise a direct translation of the original text released by the Supreme People’s Court. The
China Guiding Cases Project thanks Yale Fu, Oma Lee, Joelle Tjahjadi, Randy Wu, ZHANG Xiaomeng, and ZHANG Xinyu for preparing an earlier translation of this
Guiding Case.
VS AREA R REEN) , 1986544 128 Widfe A, 198751 H 18 82447, HFT2009F8A270 £, FlHAEL, hitp//wwwnpegoven/zgrdw/npe/
Ifzt/rlys/2014-10/28/content _1883354.htm,
2 AR A R AN ) (General Principles of the Civil Law of the People’s Republic of China), passed and issued on Apr. 12, 1986, effective as of Jan. 1, 1987,
amended on and effective as of Aug. 27, 2009, http://www.npc.gov.en/zgrdw/npe/Izt/rlys/2014-10/28/content_1883354.htm.
PobAb | A H (k) R AR2005F IR, HEBLAT AAE SR 20135 KA B s FR RS AR A SRR AL B3, 208E LW
AP RE, £ (CPEAREFRENGER) |, 1993F12A298 iBidfmndF, 19944770 | B ARMEIT, ZBwREE, RIEET018F10A268, B
A A2#4T, hitp://www.fdi.gov.cn/1800000121_23_74633_0_7.html,
‘The Company Law as cited here should mean the 2005 version, which was in effect when this Guiding Case was released in 2013 and when the final judgment upon which
this Guiding Case is based was rendered. Articles 3 and 20 remain the same in the currently effective version. See (P fA R 3tAnIE 422 &) (Company Law of the
People’s Republic of China), passed and issued on Dec. 29, 1993, effective as of July 1, 1994, amended four times, most recently on Oct. 26, 2018, effective as of Oct. 26,
2018, http://www.fdi.gov.cn/1800000121_23_74633_0_7.html.
The name “# T4 B TA AU R AF A R4 87 is translated herein as “XCMG Construction Machinery Co., Ltd?” in accordance with the English name appearing in a
prominent company database, at https://vip.stock.finance.sina.com.cn/corp/go.php/vCl_Corplnfo/stockid/000425. phtml.
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"The name “AAR )N 3 T 5 77 MR 44 3] is translated herein literally as “Chengdu Chuanjiao Industry and 'Trade Co., Ltd”. 'The company does not appear to have an
official English name.

The name “AAR) L TAZAAEA FLFAE2 8] is translated herein as “Chengdu Chuanjiao Engineering Machinery Co., Ltd” in accordance with the English name
appearing in a prominent company database, at https://www.tianyancha.com/company/2439196666.

¢ The name “v9 )I| #2432 1% TAZA R4 ] is translated herein literally as “Sichuan Ruilu Construction Engineering Co., Ltd”> The company does not appear to have an
official English name.

-

® 'The name “e? )15 2854 2 T42 % 4 8] =2+ " is translated here literally as “Second Sichuan Road and Bridge Construction Company” ‘The company does not
appear to have an official English name.

U Although the word “3" is translated here literally as “collapse’, it likely means “become insolvent’”.

VRl e Bl AR R, A Tk SakHkh A A 25k,

2(2011) FWAEFFL7FRFFE, 200155108 198 iz 58 BHAARERAE S, £XH TG HFFLE T D FREHA B M, hip://cgelaw,
stanford.edu/zh-hans/judgments/jiangsu-2011-su-shang-zhong-zi-0107-civil-judgment (PAF W#k “ (=F ) " ) .

' The first-instance judgment has not been found and may have been excluded from publication.

4 "The original text reads “#) # % ZL” (“the judgment’s coming into effect”). According to Article 155 of the Civil Procedure Law of the People’s Republic of China, judgments
and rulings that have come into effect are judgments and rulings of the Supreme People’s Court as well as judgments and rulings which, according to law, may not be
appealed or which have not been appealed within the prescribed time limit. See {4 A R4t @ R¥F if i k) (Civil Procedure Law of the People’s Republic of Chin),
passed on, issued on, and effective as of Apr. 9, 1991, amended three times, most recently on June 27, 2017, effective as of July 1, 2017, http://www.moj.gov.cn/Department/

content/2018-12/25/357_182594.html.
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5(2011) AR AFH01075 BRI Hk ((2011) Su Shang Zhong Zi No. 0107 Civil Judgment), rendered by the High People’s Court of Jiangsu Province on Oct. 19, 2011,
full text available on the Stanford Law School China Guiding Cases Project’s website, at http://cge lawstanford.edu/judgments/jiangsu-2011-su-shang-zhong-zi-0107-
civil-judgment (hereinafter “Second-Instance Judgment”).

A 63 G5 b b D3 S E RN A e, DURTHEOR B AT ASS SRS o R AT B S R R (Bp L (ZFFIR) , 1) kiR, e
R AR A A B TR TR AR CRBRIAA" B

Yellow highlights included in this section were added by the China Guiding Cases Project to reflect its comparison of this Guiding Case with the final judgment upon
which this Guiding Case is based (i.e., Second-Instance Judgment, supra note 15). Expressions/details highlighted in yellow were not used in the “This Court Opines”
reasoning section of the final judgment.

=

]

" The Chinese text does not specify which court opined. Given the context, this should be the High People’s Court of Jiangsu Province.

AAEFHEREARBRELE D "EREBHTAAR CRBE, 29F, #5%7 L (=FHE) , EFL

This Guiding Case does not provide this information: “Adjudication personnel of the effective judgment: DUAN Xiaojuan, SHI Liufang, and WEI Wei”. See Second-
Instance Judgment, supra note 15.

LiEFL,

See supra note 2.

B RE#E3.

See supra note 4.
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9 %,

AR T E A BMELRRF, $HRAEFEL
A A S ARARAT SRR K 4G Yol 20125 B 1K
LENPHFFRMER” FRHT, RO REAERER
FAREE ST BERART, 8 ¥ EIH2012

FHREZRBAELBEEL” | "FTEBETEIRE
EERREARERNEE” | “"FTEBTELIKE

ELAREREANEL %,

HI RS T EBENISALRE, ERTRL
R REH PR, QFSHEFITHE6RENZR
B, LEABERIE “ShBL” PRIREELLA
BArRiE, FTMERFRAERELAE “PERER
YR FaikE B R REALE2017 EAH AT &
IAEARTEHE, RGESRMPELEERNE, PEHR
EHE, IHEERE, tHE LELEREFANE
BEARAE, AERRB A FHEEEN S FTRANM I
e RIS KAEDPAATNF R R R AL
AR&E, FERT (FEIRKE) . (EiEoH#) ¥F
+ R A S,

G RAFEILEELEREHES, PEEELLBA
S0, HPEEFALEERAERWEEARALET AT L
REeSNEE, JAEREDLEE, JEETRS
FARE LHEBXIERERARBEARFFZIR,
FAF, HLER M S RARFARLR, “TNBERA
GEFIEFITR REAER, AR AHRFE
KFEEBEH, o

¥ B 45 - B

CHEN Xuncheng

CHEN Xuncheng is a master of ceramic art in Guangdong
Province, China. He was awarded the honorary title of
“Young and Middle-aged Ceramic Artists Influencing
Chinas Media in 2012” by the Chinese Business and Media
Leaders Annual Conference. His different works have won
numerous provincial and national awards, including “Gold
Award in the 2012 China Collection of Top Ten Artistic
Ceramics’, “Gold Award in the 15" China Contemporary
Ceramic Art Exhibition (Strongest Performance Category)”,
and “Gold Award in the 15th China Contemporary Ceramic
Art Exhibition (Competition Category)”

Mr. Chen’s works have been exhibited at various art exhibitions,
festivals, and cultural exchange activities at home and abroad,
including the 26™ Asian Art Exhibition held in Korea,
ST.ART International Exhibition of Chinese Contemporary
Ceramic Art held at the Today Art Museum in Beijing, the
Chinese and American Ceramic Art Exhibition held at the
University Art Museum of Guangzhou Academy of Fine
Arts, and the 2017 Chinese New Year Arts and Culture
Festival held at the Carreau du Temple in Paris. Mr. Chen’s
works have been collected by famous art galleries in China,
including the China Arts and Crafts Museum, the China
Ceramics Museum, the Guangdong Museum of Art, and the
Jiangxi Arts and Crafts Museum, as well as by many private
organizations in mainland China, Hong Kong, and Japan.
Mr. Chen has organized many individual exhibitions and
has been conducting academic research on ceramic culture.
He has published more than ten collections of his works,
including CHEN Xuncheng’s Ink and Zen of Life.

Mr. Chen isa member of the China Arts and Crafts Association
and the China Ceramics Industry Association. He plays
important leadership roles, serving as the deputy director
of the Ceramic Art Committee of the Art Committee of
Guangdong Artists Association, the director of the Guangdong
Ceramics Association, the director of the Chinese Painting
Institute of Guangdong Province, and the director of the
Guangdong—Hong Kong—Macao Greater Bay Area Artist
Union. At the same time, Mr. Chen is also a distinguished
research fellow at the Guangzhou Painting Academy;, an expert
for the “National Cultivation Program for Young Painters
in Guangzhou”, and an adjunct professor at Guangdong
Polytechnic Normal University. @
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