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and further develop China Law Connect.
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Events organized by the China Guiding Cases Project
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Sponsor.
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Contact Dr. Mei Gechlik, Founder & Director of
the China Guiding Cases Project, at mgechlik@law.
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Editor’s Note*

Dr. Mei Gechlik
Dear Readers,

In response to the strong support for the China Guiding Cases Project (the “CGCP”) of Stanford Law School,
the project launched its professional, bilingual journal, China Law Connect (“CLC”), in June to spread knowledge about
important Chinese legal developments. As of June 2018, slightly over 75,000 people had visited the CGCP website since
the website was upgraded in 2016. Now, the number is nearly 85,000. The overwhelming, positive response has reassured
us that we are on the right path. This second issue of CLC pushes our work even further, with new pieces highlighting why
Chinese law matters around the world.

This issue of CLC begins with a “traditional commentary” co-authored by myself and two members of the
CGCP team. We identify trends among all 96 de facto binding Guiding Cases (“GCs”) released by China’s Supreme
People’s Court (the “SPC”) since 2011 as well as the 1,281 subsequent Chinese court cases mentioning GCs that
the CGCP identified up to the end of 2017. Highlighting the large number of GCs concerning various legal issues,
especially intellectual property, unfair competition, and anti-monopoly laws, the article analyzes how China’s Case
Guidance System is currently working across the country and explains why the latest developments matter to the United
States and other countries, especially at a time when the U.S.~China trade war appears to be escalating and concerns
over China’s Belt and Road Initiative (the “BRI”) seem to be growing. The piece ends with recommendations on how
China can improve its Case Guidance System and concludes that these improvements will help alleviate concerns
underlying the U.S.—China trade war and the BRI

Then, we present Experts Connect™ pieces contributed by distinguished U.S. and international legal experts in
response to our first Call for Experts Connect™ Submissions. These pieces analyze the significance of the recent U.S.
Supreme Court case Animal Science Products, Inc., et al. v. Hebei Welcome Pharmaceutical Co. Ltd. et al. (the “Vitamin C
case”), specifically what its clarification of how U.S. federal courts should determine issues of foreign law means for U.S.
litigation and Chinese law going forward. A special type of CLC commentary, the Experts Connect™ series is dedicated
to the views of Chinese and foreign experts on select legal issues presented for the benefit of legal practitioners, business
professionals, and students around the world. The five Experts Connect™ pieces included in this issue are:

« CGCP members Jordan Corrente Beck, Jeremy Schlosser, and Ke James Yuan clarify the facts and reasoning
of the important decision, and introduce the key lessons of the case as articulated by the distinguished Chinese
and U.S. practitioners who author the four Experts Connect™ pieces that follow. Highlighting the “ongoing
confusion about the basic workings and structure of the Chinese legal system, as well as the challenges of working
in translation” apparent in the case, the piece ends with an acknowledgement of the importance of the CGCP’s
ongoing work to promote broader and deeper understanding of the Chinese legal system.

« Yee Wah Chin, Counsel to Ingram, Yuzek, Gainen, Carroll & Bertolotti, LLP, calls the U.S. Supreme Court’s unanimous
decision an “inevitable outcome”. She says that it provides helpful clarifications and “should not be considered as
a threat to foreign entities doing business with U.S. entities, but rather as a cautionary note that conduct known to
violate U.S. law should be undertaken if and only if a clear record of the foreign government’s role is created”

« Dr. Zuocheng Hao, CGCP Advisor as well as Founding Director of the Center for Legal Policy, Didi Chuxing,
discusses how evidence can be adduced to help determine Chinese law. After clarifying the hierarchy of lawmaking
authority within the Chinese legal system as well as the sources of authoritative interpretations of Chinese law, he
discusses the role that GCs (and the CGCP’s English translations of them) could potentially play in U.S. federal
court proceedings following the Vitamin C case.

China Guiding Cases Project



P EREEE . 528 (20185F9H)

+ James McManis, Founder and Partner of McManis Faulkner, Fellow of the International Academy of Trial Lawyers
(“TATT"), and Chair of the IATL China Program, highlights the most important takeaways from the Vitamin C
case from a trial lawyer’s perspective. He explains that the U.S. Supreme Court’s decision makes it worthwhile to
examine the importance of GCs in determining Chinese law. He also explains how a trial lawyer can argue for the
applicability of a GC in any given litigation.

« William E. Perry, Partner of Harris Bricken, focuses his discussion on the important but forgotten issue in the
background of the Vitamin C case: Chinas very real (and “justified”) fear of a U.S. antidumping case targeting
Chinese vitamin C exports to the United States. Describing the underlying challenge motivating China’s trade
practices, he ends his piece with a thoughtful statement:

The Vitamin C case reveals a real challenge facing Chinese exporters. If their exports are sold at low
prices, the U.S. government can hit them with antidumping cases. If the prices are too high, the U.S.
government can hit them with antitrust cases. The unfairness in this case does not come from China.

Following the commentaries, this issue of CLC then presents four CLC Spotlight™ pieces, which have a less
formal but more focused approach, covering topics related to the BRI as well as CGCP Interviews with leading legal
practitioners, prominent business professionals, and other luminaries.

« In a CGCP Interview, James McManis shares the lessons he has learned during his 50-year career, including his
most famous case (in which he represented a Ringling Brothers Barnum & Bailey circus trainer), and the insights
he has gained from his extensive work in China. Repeating the old adage “[s]uccess in trial is 1% inspiration, and
99% perspiration’, he emphasizes that predictability is the most important aspect of the law and explains why he
thinks China’s GCs are significant. To see the portion of this interview released as part of CGCP Classroom™., visit
https://cgc.Jaw.stanford.edu/cgep-classroom-lesson-7 or scan the QR code included in the piece.

« In a piece titled China’s “Belt and Road” Blueprint: Promoting Unilateral Ambitions or Multilateral Gains?,
CGCP Managing Editor Jennifer Ingram and two CGCP members highlight the major takeaways from the Belt
and Road Forum on the Legal Cooperation organized by Chinas Ministry of Foreign Affairs and the China Law
Society in July 2018 in Beijing. The piece breaks down the goals articulated in the Joint Statement issued at the
close of the forum and discusses progress achieved so far with respect to each, ending with a discussion of whether
the BRI has the potential to allow for multilateral gains.

+ Next, the Questionnaire: Rules on China’s International Commercial Courts presents the text of the survey that
the CGCP is conducting on the new international commercial courts China has established to oversee BRI-related
disputes. This important new development has the potential to change the face of international dispute resolution
for China-related claims, and so the CGCP is soliciting your feedback on ten key articles of the Provisions of the
Supreme People’s Court on Several Issues Concerning the Establishment of the International Commercial Courts. To
submit your answers, visit the online version of the survey at https://bit.ly/2Cs6Ry4.

« Following the questionnaire is the English and original, Chinese versions of the Provisions of the Supreme People’s
Court on Several Issues Concerning the Establishment of the International Commercial Courts. To understand
the larger context and learn about all of the specific provisions related to China’s new international commercial
courts, we invite readers to review the CGCP’s high-quality English translation of this important document,
which is also included in the online database part of the project’s Belt and Road Series titled B&R Texts™. B&R
Texts™ compiles primary sources forming the legal framework of the BRI, including legal cooperation agreements
between China and countries along the “Belt and Road” routes.

At the end of each issue of CLC, we highlight the latest news and recent and forthcoming events related to the
CGCP as well as its partners and sponsors. This issue covers my participation in the Forum on the Belt and Road
Legal Cooperation, my presentation in July at the European Union Chamber of Commerce in Beijing, and the CGCP’s
September meeting with China’s Ministry of Commerce at Stanford Law School. It also announces the forthcoming
release of a book presenting highlights of the CGCP’s conference titled “China’s Case Guidance System and Belt & Road
Initiative: Practical Insights and Prospects”, which was held in March 2018 in Beijing, as well as the new (November 15)
deadline for the 2018 China Cases Insights™ Writing Contest.
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Distributed through the CGCP’s extensive network built through its website, CGCP Classroom™, and social media
platforms, CLC is expected to become an important channel for facilitating legal exchange and cooperation. To achieve
this goal, we welcome:

« Letters to the Editor. CLC issues may feature select letters, or excerpts thereof, sent to CLC by its readers and
responses from CLC Editors.

+ Submissions for publication in the journal in the form of traditional commentaries, China Cases Insights™, or
Experts Connect™ pieces. Submissions should satisfy the corresponding guidelines summarized in the Submission
Guidelines (see page xviii). For details, see https://cgc.law.stanford.edu/china-law-connect-submission-guidelines.

All letters to the editor and submissions for publication should be sent to Jennifer Ingram, Managing Editor of the
CGCP, at jaingram@stanford.edu.

Given the CGCP’s successful trajectory, our global team of nearly 200 CGCP members and I are confident that CLC
will become an important channel for facilitating legal exchange and cooperation if we have your financial support. Incubated
with significant support from Stanford Law School, the CGCP is ready to take up the challenge of raising more funds to pursue
bigger goals. Are you ready to help us? We hope you can consider becoming our subscriber: the annual subscription fee is
USD 100 (for 4 issues); for USD 75, you can receive the three issues of 2018; you can also purchase any single issue for USD 30.
Please complete this form to become our subscriber: https://stanford.io/2Kr Vivl,

We appreciate your support and look forward to sharing more insights and information with you through this
new publication!

Sincerely,

Dr. Mei Gechlik
Founder and Director, China Guiding Cases Project
Editor-in-Chief, China Law Connect

* Dr. Mei Gechlik, Editors Note, 2 CHINA Law CoNNECT v (Sept. 2018), http://cge.lawstanford.edu/cle-2-201809.

China Guiding Cases Project
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Dr. Mei Gechlik
Founder and Director, China Guiding Cases Project, Stanford Law School

Dr. Mei Gechlik is the Founder and Director of the China Guiding Cases Project (“CGCP”). Formerly a tenured professor in
Hong Kong, she began teaching China law and business at Stanford Law School in 2007 and founded the CGCP in 2011. With
support from an international team of nearly 200 members and an advisory board of approximately 50 distinguished experts,
including justices from the U.S. Supreme Court and the Supreme People’s Court of China, the CGCP has quickly become the
premier source of high-quality translations and analyses of Guiding Cases—China’s de facto binding precedents—and related
legal developments (http://cgc.lawstanford.edu). In November 2016, the CGCP launched the Belt and Road Series, taking
the lead to analyze the legal and political implications of China’s ambitious global initiative. In June 2018, the CGCP began
publishing its quarterly journal, China Law Connect, to help deepen the understanding of legal developments related to China,
covering various topics, including the important U.S. Supreme Court’s case on vitamin C imports from China.

The CGCP has presented at notable forums, including the World Bank, the Open Government Partnership Global Summit,
and U.S.-China Legal Exchange Conferences. In addition, the CGCP and Dr. Gechlik have hosted or participated in multiple
events to increase the project’s impact. In October 2017, with approvals from China’s judiciary, the CGCP organized meetings
featuring judges from the Beijing Intellectual Property Court to explain how the court’s unique case system has increased judicial
consistency and transparency. In March 2018, the CGCP successfully organized a conference titled “Chinas Case Guidance
System and Belt & Road Initiative: Practical Insights and Prospects”, which featured U.S. and Chinese judges as well as other
experts from different parts of the world. In July 2018, Dr. Gechlik spoke on legal exchange and collaboration at the Belt and
Road Forum organized by Chinas Ministry of Foreign Affairs and, in September, she met with a delegation from the country’s
Ministry of Commerce to discuss U.S.—-China relations and trade issues.

Prior to joining Stanford Law School, Dr. Gechlik worked from 2001 to 2005 for the Carnegie Endowment for International
Peace, a Washington D.C.-based think tank, testifying before the U.S. Congress on various topics about China and advising
the United Nations and the Chinese government on implementing rule of law programs. Dr. Gechlik is admitted as a barrister
in England, Wales, and Hong Kong and is a member of the Bar in New York and the District of Columbia. She received an
M.B.A. in Finance from the Wharton School at the University of Pennsylvania and a Doctor of the Science of Law (].5.D.) from
Stanford Law School.
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The achievements of the China Guiding Cases
Project are made possible through the hard work
of our 200-member strong team of volunteer law
school students, other graduate students, translation
professionals, and attorneys based around the world.

Do you want to get involved?

Want to contribute to our
mission to advance the
understanding of Chinese law
and help to develop a more
transparent and accountable
judiciary in China?

A join our team, visit https://cgc.law.
: stanford.edu/get-involved/volunteer.

China Law Connect welcomes sponsored content

from law firms, businesses, or other organizations

around the world that are interested in reaching our
global readership.

Want to advertise open
positions with your firm,
business, or organization;
recent news and
accomplishments;
or upcoming events?

If you are interested in sponsoring content to

appear in future issues of the journal, please contact

Shuohan Fu, Associate Managing Editor of the
CGCP, at shuohanf@stanford.edu.
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About the CGCP

Mission

The China Guiding Cases Project (the “CGCP”) of Stanford Law School aims to advance the understanding of Chinese law and to help
develop a more transparent and accountable judiciary in China by engaging experts and other stakeholders around the world to contribute
to a unique knowledge-base, undertaking capacity-building activities for legal actors, and promoting public education and participation.

Brief History

In November 2010, the Supreme People’s Court of China (the “SPC”) established the Case Guidance System (ZE#] 35 5% /%), a
ground-breaking system in which certain Chinese court judgments are selected and re-issued as de facto binding Guiding Cases
(“GCs”; 48 -+ % #7]) to guide the adjudication of similar subsequent cases and ensure the uniform application of law. Immediately
thereatter, Dr. Mei Gechlik founded the CGCP to carry out its historic mission.

Subsequent developments show that select important cases issued to date by the SPC under the Case Guidance System also include
Belt and Road (“B&R”) Typical Cases (— 4+ — %32 A %4]), which showcase how courts in China adjudicate legal issues related to the
country’s Belt and Road Initiative (the “BRI”). The enshrinement of the BRI in the Chinese constitution, the growing significance of
B&R Typical Cases, and the potential impact of the Case Guidance System on the establishment of BRI dispute settlement mechanisms
reveal the timeliness and exceptional importance of the CGCP’s mission.

The Team

The CGCP team has grown to nearly 200 law students, other graduate students, lawyers, and translation professionals working across the
globe and is advised by more than 50 distinguished experts, including justices from the U.S. Supreme Court and the SPC.

Follow the CGCP
@ChinaGuidingCasesProject P ELE - ER B China Guiding Cases Project -

Stanford Law School Showcase Page

, Q Make a Gift @
' http://giving.stanford.edu/goto/

@cgep_sls SLSCGCP; CGCPClassroom cgepgift

i
RIAEHT

Website: China Law Connect: Subscribe to Mailing List:

https://cgelaw.stanford.edu https://cgelaw.stanford.edu/ https://mailman.stanford.edu/mailman/
china-law-connect listinfo/chinaguidingcasesproject

& China Guiding Cases Project
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Products

In addition to China Law Connect, a bilingual professional journal launched in June 2018 that serves as the main channel for the CGCP to
publish commentaries, the CGCP hosts a free online knowledge-base (http://cgc.law.stanford.edu) featuring three sets of bilingual products:

The Guiding Cases Series

a3 PEZ 6 R 51

« Full-text versions and high-quality English translations of all released GCs;

« Guiding Cases in Perspective™ materials, a unique set of publications that identifies the original judgments selected by the SPC,
examines their transformation into GCs, and explores the treatment of the GCs in subsequent cases;

« Guiding Cases Analytics™, a publication that aggregates important information on all GCs released to date and performs quantitative
analyses to identify trends and issues worthy of further study;

« Guiding Cases Surveys™, a publication illustrating how GCs are perceived and used by presenting empirical data collected through
surveys of Chinese legal actors and analyses of subsequent cases referring to GCs; and

« Guiding Cases Seminars™, which feature talks on GC-related subjects presented by scholars, lawyers, policymakers, and other
experts and are disseminated in text summary to reach the CGCP’s global audience.

The Belt and Road Series
— i — i R A

« B&R Cases™, a serial publication of the CGCP that provides full-text versions and high-quality English translations of court cases
in China that are related to the country’s BRI, including B&R Typical Cases;

o B&R Texts™, a compilation of primary sources forming the legal framework of China’s Belt and Road Initiative, including legal
cooperation agreements between China and countries along the “Belt and Road” routes; and

« B&R Countries™, a series highlighting countries that have been identified by Chinese authorities as related to the BRI and/or that
have otherwise indicated their interest or involvement, with a focus on the impact of the initiative on these countries’ domestic
developments and relations with China.

The CGCP Classroom Series

CGCPZFH & 4|

CGCP Classroom™! is an online, mobile-friendly, and interactive platform through which the CGCP releases videos about GCs, cases
related to the BRI, and other topics. Through these informative videos, the CGCP spreads knowledge of Chinese law to the global
community so as to promote public education and participation. ®
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China Law Connect (“CLC”) isa quarterly journal of the China Guiding Cases Project (the “CGCP”) of Stanford
Law School aimed at advancing the understanding of Chinese law and increasing judicial transparency and
accountability in China. CLC primarily consists of:

1. Editor’s Note. Each issue of CLC opens with a note from the CLC Editor-in-Chief to introduce the content
of the issue and discuss related topics.

2. Letters to the Editor. CLC issues may feature select letters, or excerpts thereof, sent to CLC by its readers
and responses from CLC Editors.

3. Commentaries. Each issue of CLC contains at least two of the following types of commentaries:

« Traditional commentaries, which are usually longer and provide in-depth and/or extensive contributions
to scholarship on China’s Case Guidance System, the Belt & Road Initiative, and/or other matters related
to Chinese law.

« China Cases Insights™, a series which aims at providing legal and business professionals with concise
and practical information, as well as insightful analyses and indispensable takeaways, about cases in or
related to China to help these professionals in their practice of law and business.

« Experts Connect™, a series dedicated to the views of Chinese and foreign experts on select legal issues
presented for the benefit of legal practitioners, business professionals, and students around the world.

4. CLC Spotlight™. Each issue of CLC contains at least two pieces which have a less formal but more focused
approach, covering topics related to China’s Belt & Road Initiative as well as CGCP Interviews with
leading legal practitioners, prominent business professionals, and other luminaries.

5. News, Events, and Sponsored Content. Each issue of CLC includes the latest news and recent and
forthcoming events related to the CGCP as well as its partners and sponsors.

(P B &) (" (PEE) ") ARk AR $uEsm B ( "CGCP" ) #hF
Flo %Pl g AR BEAEGER, RETEAIEFEVNAFFAT. (TiEd) L0

LREER, & (Fikk) AL RGEERMEITR, NRZNG A ST X LA,
2. AR, (PEiE) 2RBEERERAFR, AR (FiEk) HBHDL,
3.3, A—M (FiEE) QEE VAT RY G

o B, TEILFAFTEBERK, LEANRFT TR EGR S FHE, —F—REBU L tb P
B A FAL

o TEEH LHEM, ZRFGLEAFEPHLELAIREX T PEEAORHALZAZE AL
Ho b o Mrke T BT K, A A B I s E b A b6 R AR A T Ak SRR

o TRMSHEM, Z A EHPIE RS EAETAE EN S, EHRERMEENLAR, B
dELAFTFFEERRP T,

4, PikEELE™M, ) (bhikd) FEREZVAEEXAMERAEZE X —2EHNLE, RE
a5 b E—% B84 £ 5 A FCGCPHHE ML AR, Flkd kA tfo i gk H
1+ E,

5.8, EHE5EHBAF. FH (PikiE) AHCGCPA L S1EKAE, B H 00 KA &foi il
.

|

owl

& China Guiding Cases Project



o EEEERE . 52 8 (20184F9A)

Submission Guidelines

China Law Connect (“CLC”) is a quarterly journal of the China Guiding Cases Project (the “CGCP”) of Stanford Law School aimed at
advancing the understanding of Chinese law and increasing judicial transparency and accountability in China.
CLC welcomes submissions for publication in the following forms:

1. Traditional commentaries
2. China Cases Insights™
3. Experts Connect™

Submissions should satisfy the corresponding guidelines summarized here. For details, see http://cgelaw.stanford.edu/cle-submission-
guidelines,
1. Traditional commentaries, which are usually longer and provide in-depth and/or extensive contributions to scholarship on China’s
Case Guidance System, the Belt & Road Initiative, and/or other matters related to Chinese law:
+ Typically 6,000-8,000 words, generally structured as called for by the substance (e.g., section headings, with one or two levels of

subsection headings).

2. China Cases Insights™, a series which aims at providing legal and business professionals with concise and practical information, as
well as insightful analyses and indispensable takeaways, about cases in or related to China to help these professionals in their practice
of law and business:

+ Generally narrower than traditional commentaries in scope, dealing with only one or a handful of legal case(s)—usually only some
issues therein—framed in a set structure comprised of “The Takeaway” (approx. 100 words), “The Rundown” (up to 500 words),
“The Breakdown” (up to 2,500 words), and “The Conclusion” (up to 250 words).

3. Experts Conneci™, a series dedicated to the views of Chinese and foreign experts on select legal issues presented for the benefit of legal
practitioners, business professionals, and students around the world:

 2-4 submissions (max. 2,500 words each, contributed by experts from different jurisdictions) of observations, questions, etc. on 1-3
specific and timely issue(s), published as a set serving as a written channel for exchanging succinct thoughts on these issues.

» Submissions in response to a specific CGCP call for submissions as well as submissions initiated by any expert are welcome.
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CGCP’s Call for Experts Connect™ Submissions:
The Potential Impact of the “Poison Pill” Provision of
the New United States-Mexico-Canada Agreement on China

Article 32.10 of the new United States-Mexico-Canada Agreement (“USMCA”), which is slated to replace the North
American Free Trade Agreement, provides:

4. Entry by any Party into a free trade agreement with a non-market country, shall allow the other Parties
to terminate this Agreement on six-month notice and replace this Agreement with an agreement as
between them (bilateral agreement).!

This provision essentially gives the United States veto power over trade deals that Mexico or Canada may wish to reach
with China, a non-market country. Referring to the provision as a “poison pill”, U.S. Department of Commerce Secretary
Wilbur Ross suggested that similar provisions may be replicated in future trade deals between the United States and other
trading partners, such as Japan, India, and the European Union.?

Might this “poison pill” provision turn out to be an unexpected panacea for China, prompting the second largest economy
in the world to become a market economy amidst growing concerns over the country’s latest emphasis on the role of the
state sector? If China does so, this would be a remarkable achievement for the country four decades after the adoption of
its open door policy in 1978 and five years after the launch of its ambitious Belt and Road Initiative (the “BRI”). Or will
the Chinese leadership resort to other measures in response to the USMCA?

If mishandled, China will face serious challenges that could undermine the country’s development, especially the BRI, as
the United States is increasingly flexing its muscles in China’s neighborhood. In late July, U.S. Secretary of State Michael
R. Pompeo announced Americas Indo-Pacific Economic Vision, emphasizing the current administration’s strategy for
“advancing a free and open Indo-Pacific” with U.S. business engagement at the center.” This new U.S. strategy may, like the
“poison pill” provision, be replicated elsewhere.

Given the significance of the above-mentioned developments, the CGCP welcomes submissions (ranging from 1,000 to
2,500 words, in English or Chinese, plus, if necessary, approximately 250 to 500 words for well-formatted footnotes) from
practitioners and other experts inside and outside the United States on the potential impact of the “poison pill” provision
of the new USMCA on China and related topics. Authors of accepted submissions will receive editorial support from the
CGCP and edited versions approved by authors will be published in English and Chinese in our Experts Connect™ series
in the December 2018 or March 2019 issue of China Law Connect. Among the commentaries featured in the journal,
this series is dedicated to the views of Chinese and foreign experts on select legal issues presented for the benefit of legal
practitioners, business professionals, and students around the world.

Interested contributors should direct queries and send completed submissions to Jennifer Ingram, Managing Editor of
the CGCP, at jaingram@stanford.edu. Deadline: November 15, 2018.

Office of the United States Trade Representative, United States-Mexico-Canada Agreement Text, Oct. 1, 2018, hitps://usir.gov/trade-agreements/ free-lrade-agreements/

united-states-mexico-canada-agreement/united-states-mexico.

2 David Lawder & Karen Freifeld, Exclusive: U.S. Commerce’s Ross Eyes Anti-China Poison Pill’ for New Trade Deals, Oct. 5, 2018, REUTERS, https://www.reuters.com/
article/us-usa-trade-ross-exclusive/exclusive-us-commerces-ross-eyes-anti-china-poison-pill-for-new-trade-deals-idUSKCN1IMF2 H].

* U.S. Secretary of State Michael R. Pompeo, Remarks at Indo-Pacific Business Forum: “America's Indo-Pacific Economic Vision”, July 30, 2018, https://www.state.gov/

secretary/remarks/2018/07/284722.htm.
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Propagation of a Case Culture in China and Potentially Beyond*

n late 1978, China adopted its open door policy to

welcome foreign investment, setting in motion a series
of economic and legal reforms. Four decades passed. The
country has become the world’s second largest economy.
More than 2,500 national laws and thousands of other
types of legislation are on the books. But what is the law in
action? Judicial cases offer a glimpse of the Chinese legal
system which is otherwise rather opaque.

What the law in action is in the Far East matters to the
United States. The Vitamin C case recently decided by the
U.S. Supreme Court is illustrative. The unanimous decision
highlights that a foreign government’s (in this case, China’s
Ministry of Commerce’s) statement on the law of its country
should only be accorded “respectful consideration’, instead of
binding deference, and in their independent determination
of a question of foreign law, U.S. federal courts may consider
“any relevant material or source’, as provided for in Rule
44.1 of the Federal Rules of Civil Procedure.! Yee Wah
Chin, an antitrust expert commenting on the Vitamin C
case, observed that “[a] statement by the highest court of the
foreign jurisdiction, which is consistent with the country’s
previous statements and actions, and is not subject to attack
as a litigation position paper, would likely be persuasive as
to the foreign law’?

How the law is applied in specific cases, especially cases
addressing issues related to the World Trade Organization
(“WTO”) (e.g., intellectual property (“IP”)), before
Chinese courts of different levels and in different provinces
also helps reveal whether China is truly committed to
the protection of legal rights and interests based on the
principles of fairness and equality. All of these are core
values that members of the WTO have expected China
to embrace since the country joined the organization
in December 2001. To alleviate growing concerns over
the escalating trade war between the United States and
China, China’s ability to show concrete judicial practices
demonstrating a history of relative success in abiding by
these principles will help them keep their counterpart at
the negotiation table.

Legal reforms taking place in China also matter to the
world. Thirty-five years after it opened its door for foreign
investment, the country launched the Belt and Road

Dr. Mei Gechlik

Founder and Director, China Guiding Cases Project
Li Huang
Assistant Managing Editor, China Guiding Cases Project

Jennifer Ingram
Managing Editor, China Guiding Cases Project

pr— ———
“To alleviate growing concerns over the escalating
[U.S.-China] trade war |[...], China’s ability to show
concrete judicial practices demonstrating a history of
relative success in abiding by [the principles of fairness
and equality] will help them keep their counterpart at
the negotiation table.”
I

e

Initiative (the “BRI”) in 2013, essentially urging the rest
of the world to open their doors to Chinese investment.
The BRI has placed China in the same position as that of
the country’s own foreign investors who have, for decades,
called for a Chinese legal system that is governed by the
rule of law. Now, China is appealing to BRI host countries
for the same. At the July 2018 Belt and Road Forum for the
Legal Cooperation, Foreign Minister WANG Yi said, “We
believe rules and rule of law are essential for [the] BRI to
develop in the world. They are also the safety valve against
uncertainties and challenges™ This appeal will work more
effectively outside China if the country can show that it
is committed to the rule of law at home by, for example,
showing the uniform application of law in judicial cases.
With clear commitment demonstrated by China, foreign
countries will be more willing to open not only their doors
to Chinese investment but also their hearts to having
genuine partnerships with Chinese leaders who have
emphasized that China’s rise is peaceful and conducive to
the well-being of the world.

With so much at stake, it is to China’s own benefit if the
country’s culture of using judicial cases takes roots and
grows strong. This article aims to examine whether this is
happening in China, a country that has not been known for
having a strong tradition of using cases, let alone binding
cases. The authors discuss the development of China’s
Guiding Cases (“GCs”), de facto binding precedents,* since
the Supreme People’s Court of China (the “SPC”) released
the first batch of these cases in 2011, and analyze the
impact that these cases have produced so far. The authors
conclude that the preliminary success of GCs seems to
have provided fertile ground for the propagation of a case
culture in China and, given the country’s eagerness to
increase its presence around the world, this culture may
have a chance to be propagated elsewhere.
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96 Guiding Cases, 1,281 Subsequent Cases

In November 2010, the SPC issued the Provisions of the
Supreme People’s Court Concerning Work on Case Guidance
(the “Provisions”) to establish the groundbreaking Case
Guidance System, which is aimed at “summariz[ing]
adjudication experiences, unify[ing] the application of
law, enhanc[ing] adjudication quality, and safeguard[ing]
judicial impartiality”” Under this system, the SPC
determines and uniformly releases GCs, “which have
guiding effect on adjudication and enforcement work in
courts throughout the country”® In particular, according to
Article 7 of the Provisions, courts adjudicating subsequent
cases similar to GCs “should refer to” GCs.” As of now,
almost 100 GCs have been released and more than a
thousand subsequent cases (“SCs”) mentioning these GCs
have been discovered by the China Guiding Cases Project
(“CGCP”) of Stanford Law School.

96 Guiding Cases

Since 2011, the SPC has issued 18 batches of GCs, bringing
the total number of GCs to 96. 'The number of batches
of GCs released each year appears to be random and the
number of GCs released per batch varies. Chart One
shows the total number of GCs released per quarter.
Overall, 2014 saw the greatest number of GCs (i.e., 22)
released in one calendar year.

Each GCis a summary of the original ruling or judgment
from which the GC is derived, supplemented with a
crucial section titled “Main Points of the Adjudication”
The legal rule(s) considered in the case, the facts, the
outcomes of legal proceedings, and the reasons for the
final ruling/judgment are summarized in the “Related
Legal Rule(s)”, “Basic Facts of the Case”, “Results of the
Adjudication”, and the “Reasons for the Adjudication”
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sections, respectively. General principles prepared by
the SPC and that it expects all of the courts in China to
refer to are presented as (a) short paragraph(s) in the
“Main Points of the Adjudication” section. In addition,
the original rulings or judgments from which GCs are
derived must be those that “have already come into legal
effect” and that “are of widespread concern to society”,
“[involve] legal provisions [that] are of relatively
general nature”, “are of a typical nature”, “are difficult,
complicated, or of new types”, or are “other cases which
have guiding effect™®
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1,281 Subsequent Cases

In May 2015, the SPC issued the Detailed Implementing
Rules on the “Provisions of the Supreme Peoples Court
Concerning Work on Case Guidance” (the “Detailed
Implementing Rules”),” which explains how GCs should be
referred to in similar subsequent cases. Article 9 of the
Detailed Implementing Rules states:

Where a case being adjudicated is, in ferms of
the basic facts and application of law, similar
to a Guiding Case released by the Supreme
People’s Court, the [deciding] peoples court at
any level should refer to the “Main Points of the
Adjudication” of that relevant Guiding Case to
render its ruling or judgment (emphasis added).

The phrase “in terms of the basic facts and application
of law” suggests that the “Basic Facts of the Case” and
the “Reasons for the Adjudication” sections of each
GC should be examined closely when a case is being
handled to decide whether a fact of the pending case
is distinguishable and whether the legal issues of the
pending case involve the application of law as explained
in the reasoning part of the GC. After these two sections
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Chart One: Number of GCs Released per Quarter

are examined and the deciding people’s court determines
that the pending case is similar to a GC, the deciding
people’s court should then cite the “Main Points of the
Adjudication” of that relevant GC to apply to the pending
case the general principles summarized by the SPC as
these main points.

Because the use of GCs is rather new, the CGCP’s search
for SCs is not confined to those cases that “apply” GCs, but
includes all cases that explicitly mention GCs (with the case
names identified in full or in part, or with only the GC Nos.
stated) in any part of the full-text judgments or rulings of
the SCs. The CGCP has taken this approach in the hopes of
showing the awareness that Chinese judges and lawyers have
about GCs. When the Case Guidance System becomes more
mature and GCs are more frequently cited in the reasoning
parts of judgments or rulings, it will be time to study how
Chinese jurisprudence gradually evolves through cases.
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Chart Two: Comparative Years of Adjudication for SCs Mentioning GCs
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The CGCP has focused its search for SCs on the official
SPC website (i.e., “China Judgements [sic] Online” (“¥
E 4 #] L4 M  hitp://wenshu.court.gov.cn)),  which
presents the full-text of Chinese court judgments or
rulings online. Using this official, but, unfortunately, less
than user-friendly, website through the end of 2017, the
CGCP was able to identify a total of 1,281 SCs mentioning
GCs. The Appendix catalogues the number of these
SCs that mention each listed GC.1° A total of 1,281 SCs
may not seem impressive, compared with the millions of
cases adjudicated in Chinese courts (the official website
states that, to date, it has published more than 52 million
judgments or rulings rendered by courts of different levels
in China), but Chart Two shows the increasing number
of SCs adjudicated during the period from 2013 to 2017.
From just 10 cases in 2013, the number of SCs has jumped
significantly each year to 574 in 2017. This upward trend
makes it clear that GCs are increasingly considered in
Chinese courts.

Application of the Law on the Books
Different Types of Guiding Cases

GCs provide a valuable means to understanding how
multiple areas of Chinese law have been applied in Chinese
courts. Of the 96 GCs, 16 are criminal cases (mentioned in
34 SCs), 19 administrative cases (mentioned in 312 SCs),
57 civil cases (mentioned in 934 SCs), and 4 cases of other
types (mentioned in one SC) (see Table One). Table Two
shows a list of legal rules that have been cited in the 96 GCs
released thus far.

More “Reasoned” Civil Guiding Cases, Better Application?

The area of law with the most GCs (i.e., 57) and SCs (i.e.,
934) is civil law. Of the 57 civil cases, 20 involve IP, anti-
monopoly law, and/or unfair competition law with the
remaining shedding light on various topics of contract law
(eight), company law (seven), and other areas of civil law
(see Table Three).

An intriguing question is: what drives the relatively
more frequent use of civil GCs? Apart from the fact that
legal issues arising from civil GCs are more commonly
encountered, is the answer somewhat related to the fact
that civil GCs are generally more “reasoned™?

As noted above, the “Basic Facts of the Case” and “Reasons
for the Adjudication” sections of each GC are critical when
determining whether a particular GC should apply to a
pending case. Based on the analysis of all 57 civil GCs released
to date, on average, approximately 40% of the total number of
Chinese characters in the main sections of each GC are found
in the “Basic Facts of the Case” and another 40% (and in recent

T B G-k E A B

Number of SCs
s e Number of GCs Mentioning GCs

Typesof Guiding Coses (released to date) (identified through
end of 2017)

Criminal

(GC Nos. 3-4,11-14,27-28, | 16 34

32,61-63,70-71,87,93)

Administrative

(GC Nos. 5-6,21-22, 26,

38-41, 59-60, 69, 76-77, 12 <1

88-91,94)

Civil

(the remaining GCs) 3 934

Others (e.g., Maritime, State

Compensation) 4 1

(GC Nos. 16, 42-44)

Total 96 1,281
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Table One: GCs and SCs Mentioning GCs by Type

batches, about 50%) in the “Reasons for the Adjudication”"
Given that, on average, a civil GC has about 3,000 Chinese
characters, 40% of this length means 1,200 Chinese characters.
Yet this is already longer than many other GCs, especially
criminal GCs, whose “Basic Facts” and “Reasons” sections
have, on average, about 600 Chinese characters and 600—1,200
Chinese characters, respectively.? It is plausible that more
reasons provided in civil GCs allow courts and lawyers handling
subsequent cases similar to these civil GCs to carefully analyze
whether the subsequent cases are truly similar to the civil GCs
considered or whether they should be distinguished.

GCs Related to IB, Unfair Competition, and Anti-Monopoly
Laws are Well-Prepared but Underused

Of the 57 civil GCs released so far, 20 clarify issues of
IP law, unfair competition law, and/or anti-monopoly
law. Many of these 20 GCs are longer and well-reasoned
(on average, about 55% of the length dedicated to the
“Reasons” section; see Chart Three)—probably because
the underlying judgments/rulings of all but one of these
GCs were rendered by a provincial high court or the SPC
itself, highlighting the recognition of the importance of
these cases among the highest levels of Chinas judiciary.
Yet the number of SCs mentioning these GCs is surprisingly
low (see Table Four). As of the end of 2017, the CGCP had
only found ten SCs mentioning these types of GCs.

One possible explanation of this phenomenon is that many
of these GCs were released relatively recently, and so it
may take more time to see SCs using these GCs. Another
possible explanation is that although the “Reasons” section
accounts for a higher percentage in these GCs, compared
with other GCs, the “Basic Facts” section is relatively short
(about 30%) and, thus, lacks the details to provide the
nuances necessary for the effective application of GCs (see
Chart Three). Given the importance of these areas of law,
especially their importance to U.S.-China trade relations
at a time when doubts are being cast on China’s ability to
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Related Legal Rules GCNofs). Z?glcf o
Administrative Licensing Law 5 1
& g Administrative Litigation Law gé?;’ﬁg’ B, 69767 9
&5 é Administrative Penalties Law 5,6 2
WS || Anti-Monopoly Law 78,79 2
2 | | Anti-Unfair Competition Law 29,30, 45,47, 58 5
t:l: Auction Law 35 1
8 Bankruptcy Law 73 1
% Civil Air Defense Law 21 1
é Civil Procedure Law égﬁ‘ﬁ’ Kt | gg
Z | | Company Law 8,9,10,15,96 5
Contract Law 1,33,64,67,72,73,86 |7
Convention for the Unification of Certain Rules Relating to International Carriage by Air signed at Warsaw in 1929, amended at 51 1
The Hague in 1955
Convention, Supplementary to the Warsaw Convention, for the Unification of Certain Rules Relating to International Carriage by 51 i
Air Performed by a Person Other Than the Contracting Carrier
Copyright Law 48,80, 81 3
Criminal Loy s |19
Criminal Procedure Law 63 1
Education Law 38 1
Environmental Proteclion Law 75 1
Fire Protection Law 59 1
Food Safety Law 23,60 2
General Principles of the Civil Law 15,29, 35,50, 51, 65,89 | 7
Guarantee Law 57 1
Insurance Law 25,52,74 3
Interim Implementing Measures of the Regulation on Degrees 39 1
Inter?n.atatfon of the Standing Commirtee of the Nationgl Peoples Congress o Article 99 Paragraph 1 of !h.e "Gengral Principles of 89 1
the Civil Law of the Peoples Republic of China” and Article 22 of the “Marriage Law of the Peoples Republic of China”
Implementing Regulation of the Copyright Law 80,81 2
Labor Contract Law 18 1
Law on Protection of Consumer Rights and Inferests 17 1
Legislation Law 5 1
Maritime Law 16,31 2
Marriage Law 66, 89 )
Patent Law 20,55, 84, 85 4
Property Law 53,54,65,72,95 5
Regulation on Degrees 38,39 2
Regulation on the Protection of New Plant Varieties 86,92 2
Regulation on Open Govermment Information 26 1
Regulation on Property Management 65 1
Regulation on the Protection of Computer Software 48,49 2
Regulation on Work-Related Injury Insurances 40,94 2
Road Traffic Safety Law 19,24,90 3
Special Procedure Law on Maritime Litigation 16 1
State Compensation Law 42,43, 44 3
Stccession Law 50 1
Tort Liability Law 19,24, 83 3
Tradermark Law 46,58, 82 3

Table Two: Number of GCs by Legal Rules Cited
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protect IP rights, it is essential to keep a close eye on these
GCs and find out whether other factors are contributing to
their under-usage by Chinese courts.

Nationwide Spread of Guiding Cases and Subsequent Cases

Courts of Different Levels in Different Provinces Are Producing
and Using GCs

The underlying ruling or judgment of a GC can be rendered
by any regular court within China’s four-tier system or by
a special court. In China, special courts have jurisdiction
to handle specific types of cases, such as military, railroad
transportation, maritime, and IP cases. Candidate GCs are
submitted level by level through the court system until they
are ultimately selected and approved by the Adjudication
Committee of the SPC."

Of the 96 GCs released to date, 29 are based on rulings/
judgments originally rendered by high peoples courts, 25
by the SPC itself, 23 by intermediate people’s courts, 18 by
basic people’s courts, and one by a maritime court, which is a
special court (GC No. 31). Among those rulings/judgments
that were not originally rendered by the SPC itself, the SPC
has selected relatively more from Jiangsu (14 GCs) and
Shanghai (11 GCs) for release as GCs (see Chart Four).

The nationwide spread of SCs can also be observed. Most of
the 1,281 SCs were handled by courtslocated in Guangdong
(191 SCs), Shandong (131 SCs), Zhejiang (97 SCs), Henan
(91 SCs), and Jiangsu (79 SCs). Shandong (six GCs),
Zhejiang (nine GCs), and Jiangsu (14 GCs) are among the
localities with relatively more original judgments based
on which GCs were issued. One might argue that the
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Number of Civil GCs

Types of Civil Guiding Cases (ecleased o late)

Intellectual Property, Unfair Competition, and/or
Anti-Monopoly Law 20
(GC Nos. 20, 29-30, 45-49, 55, 58, 78-86, 92)

Company -
(GC Nos. 8-10, 15, 67-68, 96)
Contract 8

(GCNos. 1,7,17-18, 23, 33,64, 72)

Others (e.g., Bankruptcy, Divorce, Environment,
Finance) 2
(GC Nos. 2,19, 24-25, 31,34-37,
50-54, 56-57, 65-66, 73-75,95)

Total 57

Table Three: Four Major Types of Civil Guiding Cases

greater number of GCs originating from these localities
has increased lawyers’ and judges’ awareness of GCs and
these legal actors are, therefore, more ready to use GCs in
similar subsequent cases. Nevertheless, the fact that many
SCs are from Guangdong and Henan—two provinces that
have each originated only one GC—suggests that there are
additional driving forces. This issue is worthy of further
research when more SCs are available.

Table Five and Image One show that very large numbers
of SCs are found in some provinces from which only a few
GCs originated (colored red in both the table and the map).
Moreover, some provinces producing no GCs are seeing
their courts use GCs produced elsewhere (colored grey),
demonstrating the expansive reach of the Case Guidance
System. While GCs tend to be from provinces/provincial-
level municipalities that are more economically developed
(as reflected in higher GDP), the use of GCs shows no
correlations with economic development. With respect to

g

11 12 16 17

Batch No.

—The “Facts” Section

—The “Reasons” Section

Chart Three: Relative Length of the “Facls” and “Reasons” Sections of Each Civil GC Concerning IP, Unfair Competition, and/or Anti-Monopoly Laws
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I(i’g Released in | Type of Case Original Judgment/Ruling Rendered By ﬁ;oé::i;g Gc
20 2013 Q4 An Invention Patent Infringement Dispute Supreme People’s Court 0
29 2014 Q2 A Dispute over an Unauthorized Use of Another’s Enterprise Name | High People’s Court of Tianjin Municipality 1
30 2014 Q2 A Trademark Infringement and Unfair Competition Disijute ngh Peél;le’s Court of T':anrji.n Municii}:)aljtr)rl 0
45 2015Q2 An Unfair Competition Dispute High People's Court of Shandong Province 3
46 2015Q2 A Trademark Infringement and Unfair Competition Dispute High People’s Court of Shandong Province 2
47 . 2015Q2 ‘An Unfair Competition Dispute -Suprcme People’s Court (retrial) .1
48 2015Q2 A Computer Software Copyright Infringement Dispute High Peoples Court of Shanghai Municipality 0
49 2015Q2 A Dispute over Computer Software Copyright Infringement High Peoplé’s Court of Jiangsu Province 0
55 20150Q4 A Utility Model Patent Infringement Dispute Supreme People's Court 0
58 2016Q2 A Trademark Infringement and Unfair Competition Dispute High People’s Court of Chongging Municipality |0
78 2017 Q1 A Dispute over Abusing Dominant Market Positions Supreme Peoplé’s Court 0
79 2017 Q1 A Dispute over Bundled Transactions Supreme People’s Court 0
80 2017Q1 | A Copyright Infringement Dispute K;[Eﬁ?;iﬁtt; ?Sﬁ:if;&r‘t 1?1fc SuiYﬂng 0
81 2017 Q1 A Copyright Infringement Dispute Supreme People’s Court 0
82 2017 Q1 A Trademark Infringement Dispute Supreme Peoplé’s Court 2
83 2017 Q1 A Dispute over Infringement of an Invention Patent High Peoples Court of Zhejiang Province 0
84 2017 Q1 A Dispute over Infringement of an [nvention Patent Supreme Peoplé’s Court 0
85 2017 Q1 A Dispute over Infringement of an Exterior Design Patent Supreme Peoplé’s Court 1
86 2017 Q1 A Dispute over Infringement of Rights to New Plant Varieties High People’s Court of Jiangsu Province 0
92 2017 Q4 A Dispute over Infringement of Rights to a New Plant Variety High People’s Court of Gansu Province 0

Table Four: 20 Civil GCs Related to I, Unfair Competition, and/or Anti-Monopoly Laws

having more GCs in more developed provinces, is it because
judges from more developed places are more ready to submit
candidate GCs for consideration? Or is it because these
places tend to have more cases concerning new issues of law
and, as a result, the SPC is more likely to find these cases
representative and select them as GCs. Or, perhaps, both
factors are relevant in addition to other factors. The study as
discussed here cannot provide a clear answer. What is clear,
however, is that once GCs are available, legal actors from
provinces across the country are quite ready to use them.

Lawyers and Judges Are Polishing Their Skills in Using GCs

A closer look at the 1,281 SCs helps reveal the roles
played by lawyers and judges in using GCs. Table Six
tabulates the CGCP’s analysis of who mentioned the
GCs in these 1,281 SCs. In 428 of the 1,281 SCs, GCs
were not mentioned by any party involved in the dispute;
nevertheless, the deciding courts took the initiative to
consider the relevant GCs.

In the remaining 853 SCs, at least one party (or its lawyer)
mentioned a GCin its arguments. In 165 of these 853 cases,
the deciding courts mentioned the GCs explicitly inside
and/or outside the “Reasoning” section of the judgment or
ruling, while in the other 688 cases, the deciding courts
did not mention the GCs at all, let alone explain in detail
whether or not the GCs mentioned by the parties or
lawyers should be applied. The judges’ lack of response

to the parties’ arguments could partly reflect inadequate
understanding of GCs among judges, but may also reveal
judges’ uncertainty as to whether and how they should
explicitly cite GCs in judgments.™

On the other hand, the fact that in hundreds of SCs (here,
428) the deciding court took the initiative to consider
the relevant GCs despite the parties’ failure to do so is
promising. More Chinese courts are clearly being exposed
to GCs, which bodes well for further development of the
Case Guidance System in the country.

Outlook: Spreading Case Culture?

The increasing numbers of GCs and SCs show that China’s
Case Guidance System is developing fairly well, and its
preliminary success seems to have provided fertile ground
for the propagation of a case culture across the country.
Seemingly more confident in the role of courts, China
has established new courts to focus on the application
of specific areas of law. Nationwide, various specialized
courts have been established (e.g., IP courts,” the
Shanghai Financial Court,' and internet courts'”). For the
international sphere, to support the BRI, the country has
set up two international commercial courts.'

The establishment ofthese new courts is obviously accompanied
with Chinese leaders’ high hopes that these courts, together
with the existing ones, will help achieve the goals of the

China Guiding Cases Project
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Case Guidance System (ie, “summariz[ing] adjudication
experiences, unify[ing] the application of law, enhanc[ing]
adjudication quality, and safeguard[ing] judicial impartiality”).
Based on the above analysis, the authors have the following
recommendations for improving the Case Guidance System:

o Clarifying the legal status and role of GCs

Article 7 of the Provisions provides merely that courts in
China “should”, rather than “must”, “refer to” GCs when
adjudicating similar cases. The lack of expressions stating
that judges are formally bound by GCs reflects the unclear
legal status of these cases.'” Therefore, while it seems
certain that the SPC expects GCs to play an important
role in the Chinese legal system, as evidenced by the clear
language to this effect in the Provisions and the Detailed
Implementing Rules, the fact that GCs remain de facto
binding makes it unsurprising that some lawyers and
judges have been slower to integrate GCs into their work.
The outlook for the long-term success of China’s Case
Guidance System hinges on whether the unclear legal
status of GCs in the country’s statute-based legal tradition
and other uncertainties will be effectively addressed by
the SPC in the near future. Once the legal status of GCs
is clarified, it should be expected that they will become
cited more often and by more legal practitioners and

judges in similar subsequent cases, which should cause a
significant jump in the number of SCs.

Upgrading the official SPC website of Chinese judgments
and rulings to facilitate research

The SPC has made great progress with respect to
increasing the transparency surrounding Chinese
adjudication. Article 4 of the Provisions of the Supreme
People’s Court on the Publication of Adjudication
Documents on the Internet by People’s Courts® requires
the publication of all adjudication documents on the
Internet unless they are withheld due to exceptional
circumstances, such as where the underlying cases
“involve state secrets or personal privacy”, “involve
the commission of crimes by minors”, or have been
“settled by mediation” ~'This led to the launch of the
official SPC website in July 2013, which, as mentioned
above, makes available tens of millions of Chinese
judgments and rulings online. The availability of
essentially all Chinese judgments and rulings presents
an unprecedented opportunity for conducting
empirical analyses of court decisions in China.
However, as the CGCP discovered in its search for
SCs, this website is not user-friendly. The SPC should
invest in improvements to the website, especially

fangss. I . 5
shangh | .

Zhejiang | © 5

Shandong _ 6,6%
Sichuan _ 5,5%
Beijing [N 5.5
Anhui [ ;.59
Tianjin _ 3,3%
Jiangxi - 2,2%
Chongging - 2,2%
Shaanxi [ 1,1%
Inner Mongolia - 1,1%
Hubei [ 1.1%
Henan - 1,1%
Heilongjiang . 1,1%
Guizhou [ 1,1%
Guangdong - 1,1%
Gansu - 1,1%
Fujian - 1,1%

Chart Four: Number of Rulings/Tudgments Rendered by the SPC and Courts in the Following Provinces/Provincial-Level Municipalities Released as GCs**
** The first number is the number of rulings/judgments, followed by the percentage.
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i’&munv?‘:ic;:figzgvinciallevel GDP per capita (yuan)* No. of GCs No. of SCs SCs/GCs
Beijing (34 %) 128,927 5 64 12.8
Shanghai (- ) 124,571 11 25 23
Tianjin (R3#) 119,240 3 19 6.3
Jiangsu (3L 7) 107,189 14 79 5.6
Zhejiang (#fx) 92,057 9 97 108

Fujian (%£)

Inner Mongolia (
Guangdong (J~ #)

Shandong ( L 7R

82,976
81,791
81,089

72.851

3
68
191 191

Chongaing (£5) ___

Hubei (#14L) 61971

Shaanxi (FE75) 57,266 1 12 12
Jilin (3 4) 56,101 0 29 !
Liaoning (317) 54,745 0 50 !
Ningxia (7 &) 50917 0 6 !
Hunan (#%) 50,563 0 26 !
Hainan (##7) 48429 0 9 !
Hebei (77 k) 47985 0 36 !
Henan (#T57)

Jiangxi (L&) 45,187 2 34 17
Xinjiang (#7 %) 45,099 0 6 !
Sichuan (= N]) 44,651 5 50 10
Qinghai (7 #) 44,348 0 1 !
Anhui (Z-#8) 44,206 5 47 9.4

Heilongjiang (£ £ix) 42,699

Guangxi (/= %) 41,955 0 10 !
Shanxi (1 7%) 40,557 0 15 1
Tibet (% #) 39,258 0 2 !
Yunnan (Z#) 34,546 0 7 !
Gansu (H#) 29,326 1 3 3
SPC (& &%) 25 13 0.52
TOTAL: 96 1,281

Table Five: Numbers of GCs and SCs in Different Provinces/Provincial-Level Municipalities

*Data from the National Bureau of Statistics of China (http://data.stats.gov.cn); compiled by Wikipedia (http://en.wikipedia.org)

search functionality across the wealth of information
it provides, to benefit not only academic researchers
but also legal practitioners and judges themselves.

« Including more “Reasons” and “Facts” in GCs to facilitate

their application

The portions of a GC dedicated to providing the “Basic
Facts of the Case” and “Reasons for the Adjudication” are

both important, as these are the bases for determining
whether a pendingcase is similar tothe GC. The “Reasons”
that the SPC highlights when transforming chosen
representative cases into GCs are the foundation of the
Case Guidance System, as they clarify the legal reasoning
that Chinese courts should apply in similar subsequent
cases. Just as important, however, is a clear identification
of the facts of GCs, to enable lawyers and judges to
determine whether a pending case is sufficiently similar

China Guiding Cases Project
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. GCs have high impact
. SCs despite no GCs

to a GC or whether it can be distinguished. As noted
above, more SCs will need to be identified to determine
the exact relationship between the lengths of “Reasons”
and “Basic Facts” in GCs and the usage of these GCs in
subsequent cases. However, the Detailed Implementing
Rules makes it clear that “the basic facts and application

GC(s) GC(s) * Location in
No. of SCs | Subtotal mentw_ned mentioned relation to 5
by parties/ by court? “Reasoning’
lawyers? ¥ ) section
688 688 Yes No N/A
103 Yes Yes Inside
35 165 Yes Yes Qutside
27 Yes Yes Inside AND Qutside
31 No. Yes. Inside
9 No Yes Inside AND Outside
1,281

Table Six: Comparison of Who Mentioned the GC(s) in SCs

B 35 F g i B

Image One: Map of Top Chinese Provinces Where GCs Are Being Used

of the law” are what determine whether Chinese courts
should refer to the “Main Points of the Adjudication” of
a GC. 'Therefore, more “Reasons” and “Facts” should
be included in all GCs, to facilitate their application by
Chinese courts in the manner and frequency envisioned
by the SPC.

By taking the above steps, China will be able to improve
its Case Guidance System, getting closer to the goals of
achieving fair and uniform application of Chinese law
highlighted in GCs. As the country continues to spread
its case culture, as discussed above, demonstrating its
commitment to the rule of law at home, China may be able
to extend the reach of its developing case culture beyond
the country’s borders, sowing the seed of international
rule of law that the country has called for to facilitate the
development of the BRI. With this potential of making
a major contribution to the world, China can command
more respect, which may, in turn, lead to more doors being
opened to the country. ®
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Appendix: List of 96 Guiding Cases and
Corresponding Numbers of Subsequent Cases (identified through end of 2017)

Number of SCs
GCNo. |Case Name (translated by the CGCP) Identified through
Dec. 31,2017

1 Shanghai Centaline Property Consultants Limited v. TAO Dehua, An Intermediation Contract Dispute 26

2 WU Mei v. Meishan Xicheng Paper Co., Ltd. of Sichuan Province, A Sale and Purchase Contract Dispule 5

3 PAN Yumei and CHEN Ning, A Bribe-Accepting Case 1

4 WANG Zhicai, An Intentional Homicide Case 1

5 Luwet (Fujian) Salt Industry Import and Export Co., Lid. Suzhou Branch v. The Salt Administration Bureau of Suzhou Municipality, 18
Jiangsu Province, A Salt Industry Administrative Penalty Case
HUANG Zefu, HE Bogiong, and HE Yiv. The Jintang Administration for Industry and Commerce of Chengdu Municipality, Sichuan

6 g S b A 8
Province, An Administrative Penalty Case

7 Mudanjiang Municipality Hongge Construction and Installation Co., Ltd. v. Mudanjiang Municipality Hualong Real Estate 0
Development Co., Ltd. and ZHANG Jizeng, A Construction Project Contract Dispute

8 LiN Fangqing v. Changshu Kailai Industry Co., Ltd. and DAI Xiaoming, A Corporate Dissolution Dispute 28

9 Shanghai Cunliang Trading Co., Ltd. v. IANG Zhidong, WANG Weiming et al., A Sale and Purchase Contract Dispute 66

10 LI Jianjun v. Shanghai Jiapower Environment Protection Science and Technology Co., Ltd., A Corporate Resolution Revocation Dispute | 9

1 YANG Yanhu etal, A Graft Case 3

12 LI Feiy An Intentional Homicide Case 2

13 WANG Zhaocheng et al., An Illegal Trading and Storage of Hazardous Substances Case 9

14 A certain DONG and a certain SONG, A Robbery Case 6

15 XCMG Construction Machinery Co,, Ltd. v. Chengdu Chuanjiao Industry and Trade Co, Ltd. et al, A Sale and Purchase Coniract 122
Dispute

16 China Shipping Development Co., Ltd. Tramp Company, A Case of an Application for the Establishment of a Limitation of Liability 0
Fund for Maritime Claims

17 ZHANG Li v. Beijing Heli Huafong Automobile Service Co,, Ltd., A Sale and Purchase Contract Dispute 29

18 ZTE (Hangzhou) Company Limited v. WANG Peng, A Labor Contract Dispute 1

19 ZHAO Chunming et al. v. The Automobile Transport Company of Fushan District, Yantai Municipality, WEI Deping, et al., A Motor %
Vehicle Traffic Accident Liability Dispute

20 Shenzhen Siruiman Fine Chemicals Co., Ltd. v. Shenzhen Kengzi Water Supply Co., Ltd. and Shenzhen Kangtailan Water Treatment 0
Equipment Co,, Ltd., An Invention Patent Infringement Dispute

21 Inner Mongolia Qiushi Real Estate Development Limited Liability Company v. The Civil Air Defense Office of Hohhot Municipality, A 3
Civil Defense Administrative Levy Case

22 WEI Yonggao and CHEN Shouzhi v. The Peoples Government of Laian County, A Case About a Reply to Recover Land-Use Rights | 27

23 SUN Yinshan v. Nanjing Auchan Hypermarket Co,, Ltd. Jiangning Store, A Sale and Purchase Contract Dispute 76

24 RONG Baoying v. WANG Yang and Alltrust Insurance Co., Ltd. Jiangyin Branch, A Motor Vehicle Traffic Accident Liability Dispute | 357

25 Huatai Property ¢ Casualty Insurance Co., Ltd. Beijing Branch v. LI Zhigui and Zhangjiakou Subbranch of Tianan Property Insurance 23
Company Limited of China Hebei Provincial Branch, An Insurer’s Subrogation Right Dispute

26 LI Jianxiong v. Department of Transport of Guangdong Province, A Case About Open Government Information

27 ZANG Jinquan et al., A Theft and Fraud Case 0

28 HU Kejin, A Case of a Refusal to Pay Remuneration 1

29 Tianjin China Youth Travel Service v. Tianjin Guoging International Travel Agency, A Dispute over an Unauthorized Use of Another’s I
Enterprise Name

30 LAN Jianjun and Hangzhou Suremoov Automotive Technology Company Limited v. Tianjin Xiaomuzhi Automobile Maintenance and 0
Repair Services Co., Ltd. et al., A Trademark Infringement and Unfair Competition Dispute

31 Jiangsu Weilun Shipping Co., Ltd. v. Miranda Rose Limited, A Ship Collision Damages Dispute 0

32 A certain ZHANG and a certain JIN, A Dangerous Driving Case 1

33 Cargill International S.A. v. Fujian Jinshi Vegelable Oil Producing Co., Limited et al., A Dispute over Contracts Affirmed to be Invalid | 13

34 Application by LI Xiaoling and LI Pengyu for Enforcement against Xiamen Marine Industry (Group) Co.,, Ltd. and Xiamen Marine 29
Industry Controlling Corporation, An Enforcement Reconsideration Case

35 Guangdong Longzheng Investment Development Co,, Ltd. and Guangdong Jingmao Auction Co,, Ltd., An Enforcement Reconsideration 1
Case on an Entrusted Auction

16 Zhongtou Credit Guarantee Co., Ltd. and Haitong Securities Co., Ltd. et al., An Enforcement Reconsideration Case on a Dispute over 1
the Rights and Inlerests in Securilies

37 Shanghai Jwell Machinery Co., Ltd. and Retech Aktiengesellschafi, Switzerland, An Enforcement Reconsideration Case on an Arbitral 0

Award

China Guiding Cases Project
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Ltd., A Dispute over an Insurer’ Right of Subrogation

Number of SCs
GCNo. | Case Name (translated by the CGCP) Identified through
Dec. 31,2017
18 TIAN Yong v. The University of Science and Technology Beijing, A Case of a Refusal to Award a Graduation Certificate and a Degree 3
Cerlificate
39 HE Xiaogiang v. Huazhong University of Science and Technology, A Case of a Refusal to Confer a Degree 0 E 1%
0 SUN Lixing v. The Labor and Personnel Bureau of Tianjin New Technology Industrial Park, A Work-Related Injuries Determination 3 =) 'f;'
Case 5 iF
4 XUAN Yicheng et al. v. Bureau of Land and Resources of Quzhou Municipality, Zhejiang Province, A Case of a Recovery of the Rights 2% % e
to Use State-Owned Land =
42 ZHU Hongwei, A Case of an Application for Compensation for Arrest without a Finding of Guilt 0 8
Haikou Binhai Avenue (Tianfu Hotel) Securities Business Department of Guotai Junan Securities Co., Ltd., A Case of an Application =
43 . A - 1 2
for Compensation for Erroneous Enforcement =
44 BU Xinguang, A Case of an Application for Compensation for Illegal Criminal Recovery 0 E]
45 Beijing Baidu Netcorn Science and Technology Co., Ltd. v. Qingdao Aoshang Network Technology Co., Ltd,, An Unfair Competition 3 E
Dispute
Shandong Lu Jin Industrial Co., Ltd. v. Juancheng Lu Jin Crafts Co., Ltd. and Jining Lizhibang Home Textiles Co,, Ltd., A Trademark
46 , . a5 s 2
Infringement and Unfair Compelition Dispute
47 Ferrero International S.A. in Italy v. Montresor (Zhangjiagang) Food Co., Ltd. and Zhengyuan Marketing Co., Ltd. in Tianjin Economic 1
- Technological Development Area, An Unfair Competition Dispute
48 Beijing Jingdiao Co., Ltd. v. Shanghai Naikai Flectronic Science and Technology Co., Ltd., A Computer Software Copyright Infringement 0
Dispute
49 SHI Honglin v. Taizhou Huaren Electronic Information Co., Ltd., A Dispute over Compuler Software Copyright Infringement 0
50 A certain Ms. Ll and GUO X Yang v. GUO X He and a certain Ms. TONG, A Succession Dispute 0
51 Abdul Waheed v. China Eastern Airlines Corporation Limited, A Dispute over a Contract for the Carriage of Passengers by Air 1
5 Hainan Fenghai Grain and Oil Industry Co, Ltd. v. The Hainan Branch of PICC Property and Casualty Company Limited, A Dispute I
over An Insurance Contract for the Carriage of Goods By Sea
5 The Fuzhou Wuyi Sub-Branch of Fujian Haixia Bank Co,, Ltd. v. Changle Yaxin Sewage Treatment Co., Ltd. and Fuzhou Municipal 7
Administration Engineering Co,, Ltd., A Dispute over a Financial Borrowing Confract
54 The Anhui Branch of the Agricultural Development Bank of China v. ZHANG Dabiao and Anhui Changjiang Financing Guarantee 58
Group Co,, Ltd., A Dispute Concerning a Suit over an Objection to Enforcement
55 BAI Wanging v. Chengdu Hard-To-Find Iterns Marketing Services Center et al., A Utility Model Patent Infringement Dispute 0
56 HAN Fengbin v. Inner Mongolia Jivjun Pharmaceutical Co,, Ltd. et al., A Case of Objections to Jurisdiction in a Product Liability 1
Dispute
57 The Ningbo Branch of Bank of Wenzhou Co,, Ltd. v Zhejiang Chuangling Electric Appliance Co,, Ltd. et al, A Dispute over a Financial 6
Borrowing Contract
58 Chengdu Tongdefu Hechuan Peach Piece Co., Ltd. v. Chongging Hechuan Tongdefu Sliced-Walnut Cake Co., Ltd. and YU Xiaohua, A 0
| | Trademark Infringement and Unfair Competition Dispute
59 DAI Shihua v. The Public Security Fire Protection Brigade of Jinan Municipality, A Dispute over an Inspection for Acceptance of Fire 1
Protection
60 The Dongtai Branch of Aokang Food Co., Ltd. of Yancheng Municipality v. The Dongtai Administration for Industry and Commerce of 200
Yancheng Municipality, An Industry and Commerce Administrative Penalty Case
61 MA Le, A Case About Using Nonpublic Information for Trading 3
62 WANG Xinming A Contract Fraud Case
63 XU Jiafu, A Case About Compulsory Medical Treatment
64 LIU Chaojie v. The Xuzhou Branch of China Mobile Group Jiangsu Company Limited, A Dispute Over a Telecommunications Service 0
Contract
The Owners’ Association of the Jiule Building Conmmunity, Hongkou District, Shanghai Municipality v. Shanghai Huanya Industrial
65 y ; yye g 2
Corporation, A Dispute over Owners’ Joint Ownership Rights
66 A certain LEI'v. a certain SONG, A Dispute over Divorce
67 TANG Changlong v. ZHOU Shihai, A Dispute over a Transfer of Shareholding
68 Shanghai Oubao Biotechnology Co., Ltd. v. Liaoning Trevi Real Estate Development Co., Ltd., A Dispute over Corporate Lending 1
69 WANG Mingde v. The Human Resources and Social Security Bureau of Leshan Municipality, A Case About the Determination of 3
’ Work-Related Injuries
70 Beijing Sunshine100 Biotechnology Development Co., Ltd., XI Wenyou, et al., A Case of Preducing and Selling Toxic and Harmful Food | 0
71 MAQO Jianwen, A Case of Refusing to Carry Out a Judgment or Ruling
7 TANG Long, LIU Xinlong, MA Zhongtai, and WANG Honggang v. Xinjiang Ordos Yanhai Real Estate Development Co,, Ltd, A 25
Dispute over a Contract for the Sale and Purchase of Commercial Housing
73 Tongzhou Construction General Contracting Group Co., Ltd. v. Anhui Tianyu Chemical Co,, Ltd., A Dispute over a Right of Exclusion | 1
4 The Jiangsu Branch of Ping An Property ¢~ Casualty Insurance Company of China, Ltd. v. Jiangsu Zhenjiang Installation Group Co., 3
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Number of SCs
GC No. | Case Name (translated by the CGCP) Identified through
Dec. 31,2017
75 China Biodiversity Conservation and Green Development Foundation v. Ningxia Ruitai Technology Co., Ltd., A Case of Public Interest 0
Litigation over Environmental Pollution
% Pingxiang Yapeng Real Estate Development Co,, Ltd. v. Bureau of Land and Resources of Pingxiang Municipality, A Case about Non- i

Performance of an Administrative Agreement

77 LUO Rongrong v. The Price Bureau of Jian Municipality, A Case About Handling Price Administration 12

Beijing Qihu Technology Co., Ltd. v. Tencent Technology (Shenzhen) Company Limited and Shenzhen Tencent Computer Systerns

78 Company Limited, A Dispute over Abusing Dominant Market Positions

79 WU Xiaogin v. Shaanxi Broadeast & TV Network Intermediary (Group) Co., Ltd., A Dispute over a Bundled Transaction 0

HONG Fuyuan and DENG Chunxiang v. Guizhou Wufufang Foods Co., Ltd. and Guizhou Jincai Ethnic Culture R &+ D Co., Ltd., A

50 Copyright Infringement Dispute 0
81 ZHANG Xiaoyan v. LEI Xianhe, ZHAO Qi, and Shandong Aishuren Audio-Video ¢» Book Co,, Ltd., A Copyright Infringement Dispute | 0
82 WANG Suiyong v. Shenzhen Ellassay Fashion Co., Ltd. and Hangzhou Intime Century Department Store Co., Ltd,, A Trademark 5
Infringement Dispute
Weihai Jiayikao Household Appliance Co., Ltd. v. Yongkangshi Jinshide Industry ¢» Trading Co., Ltd. and Zhejiang Tmall.com Network
83 ; : : 3 0
Co., Ltd., A Dispute over Infringement of an Invention Patent
84 Lilly Company v. WATSON Pharmaceuticals (Changzhou) Co,, Ltd., A Dispute over Infringement of an Invention Patent 0
85 Grohe AG v. Zhejiang Jianlong Sanitary Ware Co., Ltd., A Dispute over Infringement of an Exterior Design Patent
%6 Tianjin Tianlong Seeds Science and Technology Co., Ltd. and Jiangsu Xunong Seeds Science and Technology Co., Ltd., A Dispute over 0

Infringement of Rights to New Plant Varieties

87 GUO Mingsheng, GUO Mingfeng, and SUN Shubiao, A Case About Counterfeiting a Registered Trademark 0

ZHANG Daowen, TAO Ren, et al. v. The Peoples Government of Jianyang Municipality, Sichuan Provinee, A Case of Infringing Upon

21

%8 the Right to Operate Manpower Passenger Tricycle Businesses 2

%9 “BEIYAN Yunyi” v. Yanshan Police Station, Lixia District Branch, Public Security Bureau of Jinan Municipality, A Public Security 0
Administrative Registration Case

%0 BEI Huifeng v. The Traffic Police Brigade of the Public Security Bureau of Haining Municipality, A Case of Administrative Penalties of 0
Road Traffic Administration

91 SHA Mingbao etal. v. The Peaple's Government of Huashan District, Ma'anshan Municipality, A Case of Administrative Compensation 0
for Compulsory Demolition of Housing

9 Laizhou Jinhai Seeds Co., Ltd. v. Zhangye Fukai Agricultural Science and Technology Limited Liability Company, A Dispute over 0
Infringement of Rights to a New Plant Variety

93 YU Huan, An Intentional Injury Case -

04 Chongging Fuling Zhida Property Management Co., Lid. v. Fuling District Human Resources and Social Security Bureau of Chongging |
Municipality, An Administrative Confirmation Case Concerning Labor and Social Security

05 Xuancheng Longshou Branch of the Industrial and Commercial Bank of China v. Xuancheng Baiguan Trading Co., Ltd. and Jiangsu
Kaisheng Property Company Limited, A Dispute over a Financial Borrowing Contract )

96 SONG Wenjun v. Xi'an Dahua Food and Beverage Co., Ltd., A Dispute over a Confirmation of the Qualification of Shareholders -

TOTAL 1,281

The citation of this Commentary is: Dr. Mei Gechlik, Li Huang, & Jennifer Ingram, Propagation of a Case Culture in China and Potentially Beyond, [®] ﬁ' %
2 CriNa Law LONNLCT 1 (btpl 2018) also avarlable at STANFORD Law Scroor CHINA GUIDING Cases ProjecT, SLPt 2018, hllp ch.,u law el

al[ subsequent cases o.mlyzed in thls piece.
The original, English version of this Commentary was edited by Dimitri Phillips. The information and views set out in this Commentary are the
responsibility of the authors and do not necessarily reflect the work or views of the China Guiding Cases Project.

Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co. Ltd., 585 U.S. __, 138 S. Ct. 1865 (2018). The slip opinion of the Supreme Court is available at
https://www.supremecourl.gov/opinions/17pdf/16-1220_3¢04.pdf.
Yee Wah Chin, The Vitamin C Case: Important Role for the Federal Courts and Clear Message to Foreign Countries, 2 CHINA Law CONNECT 35 (Sept. 2018), also
available at STANFORD Law ScHooL CHINA GUIDING CAsEs Projict, Experts Connect™, Sept. 2018, hitp://cgelawstanford edu/commentaries/clc-2-201809-
connect-2-yee-wah-chin,
Chinese State Councilor and Foreign Minister WANG Yi’s Speech at the 2018 Forum on the Belt and Road Legal Cooperation: Stronger Legal Cooperation for Sound
and Steady Development of the Belt and Road Initiative, July 2, 2018, www.fmpre.gov.en/mfa_eng/zxxx_662805/11573636,shtml, The Chinese version (e % i *
&AM ) — — 3T AT HUIT) can be accessed at https://www.fmpre.gov.en/web/wibz_673089/zyjh_673099/11573308.shiml.
Leading judges of the SPC have explicitly identified GGCs as de facto binding precedents. See, e.g., Judge GUQ Feng, On the Issue of the Application of the Supreme Court’s
Guiding Cases, | CHINA LaAw CONNECT 19, 21 (June 2018), also available at STANFORD LAw ScHOOL CHINA GUIDING CASES PROJECT, June 2018, http://cge.law.stanford.
edu/commentaries/cle-1-201806-23-guo-feng,

i d A BGEIE & T EB| 45 F TAEGIAE)  (Provisions of the Supreme People’s Court Concerning Work on Case Guidance), Preamble, passed by the Adjudication
Committee of the Supreme People’s Court on Nov. 15, 2010, issued on and effective as of Nov. 26, 2010, STANFORD LAW SCHOOL CHINA GUIDING CASES PROJECT,
English Guiding Cases Rules, June 12, 2015 Edition, http://cge.law.stanford.edu/guiding-cases-rules/20101126-english.
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Id., Article 1.
Id., Article 7.
Id., Article 2.

{ (R ARKERX TR FTEGME) KHmN) (Detailed Implementing Rules on the “Provisions of the Supreme Peoples Court Concerning Work on
Case Guidance”), passed by the Adjudication Committee of the Supreme People’s Court on Apr. 27, 2015, issued on and effective as of May 13, 2015, STANFORD Law
ScHooL CHINA GUIDING Cases ProjrcT, English Guiding Cases Rules, June 12, 2015 Edition, http://cgclaw.stanford.edu/guiding-cases-rules/20150513-english.
For a complete list of SCs that explicitly mention each of the GCs listed in the Appendix, please go to the corresponding webpage of the GC. For example, a list of
SCs that explicitly mention GC24 is available at http://cge.lawstantord .edu/guiding-cases/guiding-case-24,

Mei Gechlik and Jennifer Ingram, China's Fifty-Seven Civil Guiding Cases, STANFORD Law ScHooL CHINA GUIDING CasEs PROJECT, Guiding Cases Analylics™, Issue
No. 7, Sept. 2018, http://cge.law.stanford.edu/guiding-cases-analytics.
Mei Gechlik and Jennifer Ingram, China’s Sixteen Criminal Guiding Cases, STANFORD Law ScHOOL CHINA GUIDING CASES PROJECT, Guiding Cases Analytics™, Issue
No. 8, Sept. 2018, http://cgc Jaw.stanford.edu/guiding-cases-analytics.

(REABRBERE X T EHIRFIHEGMEY (Provisions of the Supreme People’s Court Concerning Work on Case Guidance), supra note 5, Articles 3-6.

Mei Gechlik, Li Huang, & Jennifer Ingram, China’s Case Guidance System: Application and Lessons Learned (Part I1), StaNrorD LAw ScHOOL CHINA GUIDING CASES
ProjecT, Guiding Cases Surveys™, Issue No. 4, Sept. 2018, http://cgelaw.stanford.edu/guiding-cases-surveys,

(EEARTERLTALT., L&, ML 2deid 2 BERNGHRAE)  (Decision of the Standing Commiliee of the National Peoples Congress on the
Establishment of Intellectual Property Courts in Beijing, Shanghai, and Guangzhou), passed on, issued on, and effective as of Aug. 31, 2014, http://www.npc.gov.cn/
npe/xinwen/2014-09/0 L/content_ 1877042 Iitm.

(FEARF R4 TR EREBERNERE) (Decision of the Standing Committee of the National People’s Congress on the Establishment of the Shanghai Financial
Court), passed and issued on Apr. 27, 2018, effective as of Apr. 28, 2018, http://paper.people.com.cn/rmrb/html/2018-04/28/nw.D110000renmrb_20180428 8-04.htm.

(RBARERATRIEM AT RERS T RMMAE) (Provisions of the Supreme People’s Court on Several Issues Concerning the Handling of Cases by Internet
Courts), passed by the Adjudication Committee of the Supreme People’s Court on Sept. 3, 2018, issued on Sept. 6, 2018, effective as of Sept. 7, 2018, http://www.courl.gov.
en/zixun-xiangging-116981.html.

(A RGKR AT BN RS FEMAMZT) (Provisions of the Supreme People’s Courton Several Issues Concerning the Establishment of the International
Commercial Courts), passed by the Adjudication Committee of the Supreme People’s Court on June 25, 2018, issued on June 27, 2018, effective as of July 1, 2018, 2 CHINA
Law ConNEcT 83 (Sept. 2018), also available at StanForD Law ScHoOL CHINA GUIDING CASES PrOJECT, B&R Texts™, Sept. 2018, http://cge law.stanford.edu/belt-and-
road/b-and-r-texts/2018070 | -provisions-re-intl-commercial-courts,

See, e.g., 34k, FAME. FE (GUO Feng, WU Guangxia, LI Bing), { (GET H645F DM E) Tk} 692258 538 (Understanding and Applying
the Detailed Implementing Rules on the “Provisions Concerning Work on Case Guidance”), (A B33} (Tue PEOPLE'S JUDICATURE), Issue No. 17 (2015), at 30.

(o ARFRXTAREREZIRRAH B LHAMED (Provisions of the Supreme People’s Court on the Publication of Adjudication Documents on the
Internet by People’s Courts), passed by the Adjudication Committee of the Supreme People’s Court on Nov. 13, 2013, issued on Nov. 21, 2013, effective as of Jan. 1, 2014,
http://www.chinacourt.org/law/detail/2013/11/id/147242 shtml

GC Nos. 88-92 were released on Nov. 15, 2017, and GC Nos. 93-96 were released on June 20, 2018.
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Experts Connect™:; In re Vitamin C Antitrust Litigation*

Jordan Corrente Beck, Jeremy Schlosser, & Ke James Yuan

Associate Managing Editors of the China Guiding Cases Project

“yn June 14, 2018, the United States Supreme Court

/released its decision in Amnimal Science Products,
Inc., et al. v. Hebei Welcome Pharmaceutical Co. Ltd.,
et al. (commonly known as the “Vitamin C case”).! In
a unanimous opinion delivered by Justice Ginsburg,
the Supreme Court held that a federal court making a
determination of foreign law in accordance with Federal
Rule of Civil Procedure 44.1 must “accord respectful
consideration” to a submission made by a foreign
government on the meaning and interpretation of its own
law, but that such court is “not bound to accord conclusive
effect” to the submission.?

While the Supreme Court’s decision reins in the potentially
far-reaching consequences of the “binding deference”
standard applied by the Second Circuit below, it is not
without lessons for practitioners:

« First, as Yee Wah Chin explains, by hewing closely to
the language of Federal Rule of Civil Procedure 44.1,
the Supreme Court confirmed that the federal courts
have an important role to play in clarifying legal
issues—including the meaning of foreign law—and sent
a clear message to foreign countries that legal clarity and
transparency is critical when presenting a government’s
position with respect to its own law.’

» Second, as discussed by Zuocheng Hao, in order for
a federal court to determine what weight to give a
Chinese governmental statement interpreting Chinese
law, the court must understand the hierarchy of
lawmaking authority under the Chinese legal system,
as well as the sources of authoritative interpretations
of Chinese law, including legislative interpretations
issued by the National People’s Congress as well as
judicial interpretations and Guiding Cases issued by the
Supreme People’s Court.*

» Third, as James McManis notes, the broad latitude
afforded to federal courts in determining Chinese and
other foreign law invites trial lawyers to argue for the
consideration of China’s Guiding Cases as “relevant
material” that a federal judge should review under
Federal Rule of Civil Procedure 44.1, and trial lawyers
should be prepared to address a majority of the factors

' 27 YA

highlighted by the Supreme Court in support of the
applicability of a Guiding Case, which illustrates the
ever-growing relevance of the Case Guidance System.”

» Fourth, as stressed by William E. Perry, it is important
to understand the motivation of governments like
China in establishing allegedly unfair trade practices in
the first place, as this perspective can highlight areas of
U.S. policy requiring further consideration and possible
reform in order to incentivize other countries to operate
in accordance with fair trade norms.*

Inre Vitamin C Antitrust Litigation began as a multi-district
antitrust class action brought by Animal Science Products,
Inc. and other plaintiffs—U.S. purchasers of vitamin C—
against Hebei Welcome Pharmaceutical Co. Ltd. and other
defendants—Chinese manufacturers of vitamin C. The
plaintiffs alleged that from December 2001 to 2005, the
defendants conspired to fix the price and supply of vitamin
C in violation of US. antitrust laws. The defendants did
not dispute the conduct alleged by plaintiffs; rather, they
argued that Chinese law compelled this conduct, and filed
a motion to dismiss plaintiffs’ claims based on, among
other grounds, principles of international comity.

The Ministry of Commerce of the People’s Republic of
China ("MOFCOM”) made an historic appearance before
the district court, filing an amicus brief in support of the
defendants’ motion to dismiss. In its brief, MOFCOM
asserted its authority to regulate foreign trade and provided
specific evidence of its efforts to regulate the prices of
vitamin Cin coordination with the Chamber of Commerce
of Medicines & Health Importers & Exporters (the
“Chamber”), an entity supervised by MOFCOM. Among
other efforts was a “price verification and chop” policy
implemented in 2002, which required that contracts for the
export of vitamin C receive the approval—by affixation of
a seal or “chop”—of the Chamber, and made such approval
contingent on the contracted price of sale being at or above
a certain minimum level set by vitamin C manufacturers
in coordination with the Chamber. In response, plaintiffs
argued that MOFCOM did not cite to any specific law or
regulation that compelled the defendants’ conduct, and

China Guiding Cases Project
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noted statements made by the Chamber asserting that the
quantity of exports was determined without government
intervention.

The district court denied the defendants’ motion to
dismiss, noting that while MOFCOM’s submission was
entitled to “substantial deference”, it was not “conclusive”
given the conflicting evidence presented by the plaintifts,
and that further discovery was therefore necessary.” When
the defendants later filed a motion for summary judgment,
MOFCOM made a second appearance in support of the
defendants, restating its authority and its interpretation
of Chinese law. In response, the plaintiffs, among other
arguments, pointed to a representation made by the
Chinese government to the WTO that it had ended its
export administration of vitamin C in 2002. The court
denied summary judgment and the case proceeded to
trial, where a jury found for the plaintiffs and held the
defendants liable for $147 million in damages.

On appeal, the Second Circuit vacated the jury award and
reversed the district court’s order denying the defendants’
motion to dismiss, holding that the district court “abused
its discretion by not abstaining, on international comity
grounds, from asserting jurisdiction’, and “erred by not
extending adequate deference to [the Chinese government’s|
interpretation of its own laws™ The correct standard,
according to the Second Circuit, was one of binding deference
“when a foreign government, acting through counsel or
otherwise, directly participates in U.S. court proceedings
by providing a sworn evidentiary proffer® regarding the
construction and effect of its laws and regulations, which is
reasonable under the circumstances presented”'

The Supreme Court granted certiorari to resolve a circuit
split over the level of deference to be afforded to a foreign
government’s submission regarding the meaning and
interpretation of its own laws and concluded, contrary
to the Second Circuit’s holding, that a federal court is not
required to treat such submissions as conclusive. Rather,
while the “spirit of international comity” requires a federal
court to “carefully consider” a foreign government’s
submission, the appropriate weight of deference will
“depend upon the circumstances™!’ The Supreme Court
highlighted “the statement’s clarity, thoroughness and
support’, “context and purpose”, and “consistency with
the foreign governments past positions” as “relevant
considerations”, as well as the “transparency of the foreign
legal system” and “the role and authority of the entity or

official offering the statement™'

The Supreme Court held that the “unyielding rule” of the
Second Circuit was “inconsistent with Rule 44.1”, which, in
making the determination of foreign law a question of law
and not of fact, afforded to the federal courts the freedom

T B 3 G-k F A B

to consider “any relevant material or source” and brought
the practice of determining foreign law in line with federal
courts de novo review of matters of domestic law.”® The
Supreme Court noted that its standard is consistent with
its own treatment of the laws of the states—where a
statement made by a state’s highest court is binding, but
a statement by a state’s attorney general is afforded only
“respectful consideration”— as well as with international
practice.”” Asthe Second Circuit’s analysis stopped with its
review of MOFCOM’s statement, and did not consider the
other evidence on the record, the Supreme Court vacated
and remanded the Second Circuit’s decision for further
consideration in accordance with its ruling.

The Second Circuit’s “binding deference” standard was
heavily criticized in amicus briefs filed by the United States,
as well by other practitioners and legal scholars, which noted
the inconsistency of such a standard with Rule 44.1 and the
practice of other countries, as well as the potential for abuse.

The Supreme Court’s decision largely echoed and assuaged
these concerns. However, the standard adopted by the
court is not without significance of its own. Indeed, as
discussed in the contributions by Yee Wah Chin, Zuocheng
Hao, and James McManis, the decision’s framework for
determining the weight to afford a foreign government’s
characterization of its own law requires that a federal
court carefully vet such a submission within the context
of the foreign country’s legal system and that foreign
governments present their positions with legal clarity and
full transparency to avoid the appearance of partiality.

This case may also have further significance in light of
ongoing attention to trade relations between the United
States and China. In his contribution, William E. Perry
highlights the lesser-known history of the allegedly unfair
trade practices at the center of the Vifamin C case from
the unique perspective of the person in the room: amid
fears of an antidumping case affecting the vitamin C
market following the saccharin antidumping cases of the
early 2000s, Mr. Perry suggested the adoption of a price
floor in a meeting with the Chamber, MOFCOM, and
vitamin C exporters as a possible solution; his prescient
proposed corollary MOFCOM regulation to insulate the
vitamin C exporters from antitrust liability was rejected
for reasons Mr. Perry would later learn were tied to the
WTO agreement cited in the Vitamin C case. With this
history in mind, the difficulties encountered by the parties
in this case—caught between antidumping and antitrust
liability—may spur both the U.S. government and industry
to review current regulatory policies and consider how
they may be rationalized to create a more favorable bilateral
trade environment.
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A closer look at In re Vitamin C Antitrust Litigation reveals
yet another more subtle point of interest: comments at the
margin—questions posed at oral argument and dicta of the
lower courts—reveal ongoing confusion about the basic
workings and structure of the Chinese legal system, as well
as the challenges of working in translation.

For example, in attempting to determine the level of
deference due to statements of foreign entities like
MOFCOM, Justice Alito inquired at oral argument
whether the Supreme People’s Court could take up the
issue of the requirements of China’s export administration
regime, and if so, whether it would defer to MOFCOM’s
interpretation. Immediately thereafter, Justice Ginsburg
questioned whether it is even common practice for Chinese
courts—as opposed to arbitrators—to rule on commercial
matters. Given the complex jurisdictional structure of
China’s judiciary, the unique administrative role played by
the Supreme People’s Court, and the legal system’s relative
lack of transparency, such questions regarding Chinese
judicial practice are common and not necessarily easily
answered. Foreign judges who deal infrequently with
issues of Chinese law face a high bar when seeking to place
them within the context of domestic practice.
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At the lower court level, both the Second Circuit and the
district court noted the difficulties inherent in relying
on translations when making a determination of foreign
law, particularly where the foreign legal system bears
little resemblance to that of the United States. As stated
by the Second Circuit, the “danger that ‘an interpretation
suggested by the plain language of a governmental
directive may not accurately reflect Chinese law’ is all the
more plausible where the documents [...] relied upon are
translations and use terms of art which are unique to the
Chinese system.”'

These comments underscore the importance of the
ongoing work of the CGCP, together with its partners in
academia and legal practice, to promote a broader and
deeper understanding of the Chinese legal system through
high-quality translations, rigorous analyses, and more
frequent people-to-people exchanges, including seminars
and trainings. As China’s economy continues to grow in
influence, and interactions between Chinese and foreign
parties—both public and private—proliferate at every level,
the need to better apprehend the function and operation
of China’s laws and institutions has become more pressing
than ever before.

out in this piece are the responsibility of the authors and do not necessarily reflect the work or views of the China Guiding Cases Project.
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https://www.supremecourt.gov/opinions/17pdf/16-1220_3e04.pdf.
2 Id. at 1869.

Yee Wah Chin, The Vitamin C Case: Important Role for the Federal Courts and Clear Message to Foreign Countries, 2 CHINA Law CONNECT 35 (Sept. 2018), also
available at StaNrORD Law ScHool CHINA Guiping Cases Project, Experts Connect™, Sept. 2018, hitp://cgelaw.stanford.edu/commentaries/clc-2-201809-
connect-2-yee-wah-chin.

Dr. Zuocheng Hao, How to Adduce Evidence on Chinese Law: Looking at the Function of China’s Guiding Cases from the Vitamin C Case, 2 CHINA LAw CONNECT 39
(Sept. 2018), also available af STANFORD Law ScHOOL CHINA GUIDING CASES PROJECT, Experts Connect™, Sept. 2018, http://cge.law.stanford.edu/commentaries/
cle-2-201809-connect-3-zuocheng-hao.

James McManis, The Importance of Guiding Cases for U. S. Courts in Determining Chinese Law, A Trial Lawyer’s Perspective, 2 CHINA Law CONNECT 43 (Sept. 2018),
also available at STANFORD Law ScHooL CHINA GUIDING CASES ProJECT, Experts Connect™, Sept. 2018, http://cge.law.stanford.edu/commentaries/cle-2-201809-
connect-4-james- memarnis.

William E. Perry, US. Antidumping Law and the Vitamin C Case: An Important but Forgotten Issue, 2 CHINA Law CONNECT 47 (Sept. 2018), also available at STANTORD
Law ScHooL CHINA GUIDING CASES ProJECT, Experts Connect™, Sept. 2018, http://cge law.stanford.edu/commentaries/cle-2-201809-connect-5-william-perry.

In re Vitamin C Antitrust Litigation, 584 F. Supp. 2d 546, 557 (E.D.N.Y. 2008).
In re Vitamin C Antitrust Litigation, 837 L.3d 175, 182 (2d. Cir. 2016).

The Supreme Court corrected the Second Circuits description of MOFCOM's statement as a “sworn evidentiary proffer”, noting that such a characterization is
inconsistent with Rule 44.1’s mandate that determinations of foreign law “be treated as a ruling on a question of law” and not, where a sworn evidentiary proffer would
be conclusive, of fact. Animal Science Products, 138 S. CL., supra note 1, at 1874.

In re Vitamin C Antitrust Litigation, 837 F.3d, supra note 8, at 189.
Animal Science Products, 138 S. CL., supra note 1, at 1873,

Id.

Id. at 1874.

Id. (citing Wainwright v. Goode, 464 U.S. 78, 84 (1983) (per curiam)).

The Supreme Court here made reference to two international treatics—the European Convention on Information on Foreign Law, Art. 8, June 7, 1968, 720 UN.T.S.
154, and the Inter-American Convention on Proof of and Information on Foreign Law, Art. 6, May 8, 1979, O.A.S.T.S. 1439 UN.TS. 111 (neither of which counts the
United Stales as a party)—containing similar mechanisms by which a government may obtain an official statement from another government characterizing its own
law, but which make clear that such statements shall not be binding on the requesting authority.

In re Vitamin C Antitrust Litigation, 837 E3d, supra note 8, at 190-191.
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CGCP’s Call for Experts Connect™ Submissions:
The Potential Impact of the “Poison Pill” Provision of
the New United States-Mexico-Canada Agreement on China

Article 32.10 of the new United States-Mexico-Canada Agreement (“USMCA”), which is slated to replace the North
American Free Trade Agreement, provides:

4. Entry by any Party into a free trade agreement with a non-market country, shall allow the other Parties
to terminate this Agreement on six-month notice and replace this Agreement with an agreement as
between them (bilateral agreement).!

This provision essentially gives the United States veto power over trade deals that Mexico or Canada may wish to reach
with China, a non-market country. Referring to the provision as a “poison pill”, U.S. Department of Commerce Secretary
Wilbur Ross suggested that similar provisions may be replicated in future trade deals between the United States and other
trading partners, such as Japan, India, and the European Union.?

Might this “poison pill” provision turn out to be an unexpected panacea for China, prompting the second largest economy
in the world to become a market economy amidst growing concerns over the country’s latest emphasis on the role of the
state sector? If China does so, this would be a remarkable achievement for the country four decades after the adoption of
its open door policy in 1978 and five years after the launch of its ambitious Belt and Road Initiative (the “BRI”). Or will
the Chinese leadership resort to other measures in response to the USMCA?

If mishandled, China will face serious challenges that could undermine the country’s development, especially the BRI, as
the United States is increasingly flexing its muscles in China’s neighborhood. In late July, U.S. Secretary of State Michael
R. Pompeo announced Americas Indo-Pacific Economic Vision, emphasizing the current administration’s strategy for
“advancing a free and open Indo-Pacific” with U.S. business engagement at the center.” This new U.S. strategy may, like the
“poison pill” provision, be replicated elsewhere.

Given the significance of the above-mentioned developments, the CGCP welcomes submissions (ranging from 1,000 to
2,500 words, in English or Chinese, plus, if necessary, approximately 250 to 500 words for well-formatted footnotes) from
practitioners and other experts inside and outside the United States on the potential impact of the “poison pill” provision
of the new USMCA on China and related topics. Authors of accepted submissions will receive editorial support from the
CGCP and edited versions approved by authors will be published in English and Chinese in our Experts Connect™ series
in the December 2018 or March 2019 issue of China Law Connect. Among the commentaries featured in the journal,
this series is dedicated to the views of Chinese and foreign experts on select legal issues presented for the benefit of legal
practitioners, business professionals, and students around the world.

Interested contributors should direct queries and send completed submissions to Jennifer Ingram, Managing Editor of
the CGCP, at jaingram@stanford.edu. Deadline: November 15, 2018.

! Office of the United States Trade Representative, United States-Mexico-Canada Agreement Text, Oct. 1, 2018, https://ustr.gov/trade-agreements/[ree-trade-agreements/
united-states- mexico-canada-agreement/united-states-mexico.

* David Lawder & Karen Freifeld, Exclusive: U.S. Commerce’s Ross Eyes Anti-China ‘Poison Pill’ for New Trade Deals, Oct. 5, 2018, REUTERS, https://www.reuters.com/
article/us-usa-trade-ross-exclusive/exclusive-us-commerces-ross-eyes-anti-china-poison-pill-for-new-trade-deals-id USKCNTME2 HJ.

* US. Secretary of State Michael R. Pompeo, Remarks at Indo-Pacific Business Forum: “America's Indo-Pacific Economic Vision’, July 30, 2018, https://www.state.gov/
secretary/remarks/2018/07/284722 htm,
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! David Lawder, Karen Freifeld, Exclusive: U.S. Commerce’s Ross Eyes Anti-China ‘Poison Pill’ for New Trade Deals, 2018F10A5H, ReuTers, https://www.reuters.
com/article/us-usa-trade-ross-exclusive/exclusive-us-commerces-ross-eyes-anti-china-poison-pill-lfor-new-trade-deals-idUSKCN 1 MF2 H] .

3 US. Secretary of State Michael R. Pompeo, Remarks at Indo-Pacific Business Forum: “Americas Indo-Pacific Economic Vision”, 20187 H 308, hitps://www.state.
gov/secretary/remarks/2018/07/284722 hitm,
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The Vitamin C Case: Important Role for the Federal Courts

and Clear Message to Foreign Countries*

Yee Wah Chin

Counsel, Ingram, Yuzek, Gainen, Carroll & Bertolotti, LLP

he U.S. Supreme Court’s unanimous decision in

Animal Science Products, Inc., et al. v. Hebei Welcome
Pharmaceutical Co. Ltd., et. al. (commonly known as
the “Vitamin C case”)' on the issue of determining
foreign law—whether a federal court determining
foreign law under Federal Rule of Civil Procedure 44.1
is required to treat as conclusive a submission from
the foreign government characterizing its own law—is
unsurprising, but confirms an important role for the
federal courts and sends a clear message to foreign
countries, including China.

China showed great interest in the Vitamin C case, with
its Ministry of Commerce (“MOFCOM”) submitting
amicus briefs stating that Chinese law required the
defendants’ export cartel, and its embassy in the United
States sending a diplomatic note to the U.S. Department
of State that “China has attached great importance to
this case” and that MOFCOM accurately “described
Chinas compulsory requirements concerning vitamin C
exports”? MOFCOM stated that the District Court and
the Solicitor General were “disrespectful” in questioning
its representations on China’s law.’

This level of China’s interest in the case, together with
the facts that irrebuttable presumptions are often viewed
skeptically in U.S. jurisprudence? and that the underlying
issues of foreign sovereign compulsion, state action, and
comity are significant, likely made the justices feel a need
to render a unanimous decision on the threshold question
of how to determine the applicable foreign law.*

In the end, Justice Ruth Bader Ginsburg, the Supreme
Court’s civil procedure expert, wrote a unanimous
decision for the Court, articulating that a “federal court
should accord respectful consideration to a foreign
government’s submission™ regarding foreign law, but
must make an independent determination of the law.
Justice Ginsburg, who is a proponent of referencing
foreign law to inform U.S. judicial decisions,® made it
clear that a standard of binding deference to a foreign
government’s statement characterizing its own law is
unacceptable.

.. )

The Supreme Courts decision is arguably simply a reading
of the plain language of Federal Rule of Civil Procedure 44.1.
Rule 44.1 established that the determination of foreign law isa
question of law, sothatfederal courts“may consideranyrelevant
material or source [...] whether or not [...] admissible under
the Federal Rules of Evidence”. The Supreme Court clarified
that the weight given a foreign governmental statement
regarding foreign law “will depend on the circumstances”,
including “the statement’s clarity, thoroughness, and support;
its context and purpose; the transparency of the foreign legal
system; the role and authority of the entity or official offering
the statement; and the statement’s consistency with the foreign
government’s past positions.” The Supreme Court, however,
expressly refrained from deciding the outcome in Vitamin C
once all relevant factors are considered."

On remand, the Second Circuit has an important role to play
to clarify some legal issues, regardless of its final decision. On
the one hand, the Second Circuit might consider evidence
beyond MOFCOM’s statements, still conclude that Chinese
vitamin C exporters were legally compelled to fix prices, and
then find again that comity requires dismissal of the action
or remand to the District Court for reconsideration of the
motions to dismiss and for summary judgment.

In its consideration of all relevant factors, the Second
Circuit will have a chance to elaborate on how these
factors are weighed. The court might also consider the
fact (which was apparently little noted by the parties in
the case) that this vitamin C lawsuit did not follow a U.S.
government investigation. The U.S. government brought
no antitrust action against the exporters, in contrast to
the major criminal investigation it conducted in the mid-
1990s that led to dozens of civil treble damage lawsuits
against vitamin manufacturers from other countries,
including the action that resulted in the Supreme Court’s
application of the Foreign Trade Antitrust Improvements
Act in E Hoffmann-La Roche Ltd. v. Empagran S.A."" This
might reflect recognition by the Department of Justice that
at least some compulsion from the Chinese government
may have been involved in the case of the Chinese vitamin
C exporters, so that the Department of Justice exercised
prosecutorial discretion to refrain from action.*

China Guiding Cases Project
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and other parts of the United States.

If, on the other hand, the Second Circuit on remand concludes
that the vitamin C exporters were not compelled by Chinese
law to fix prices and comity does not require dismissal, then
entities may be exposed to ex post challenges under US.
law for conduct they might have thought legally required.
Nonetheless, in reaching this decision that there is no direct
conflict between U.S. and Chinese law,” the Second Circuit
can help avoid conflicts that the doctrines of act of state,
foreign sovereign compulsion, and comity seek to prevent.

The Supreme Court’s decision in the Vitamin C case may
be a roadmap for what is needed to support a statement of
foreign law. A statement by the highest court of the foreign

Yee Wah Chin is Counsel to Ingram, Yuzek, Gainen, Carroll & Bertolotti, LLP. Her practice
encompasses all aspects of antitrust counseling and litigation, advising on all matters with
antitrust exposure. She has defended clients before the Antitrust Division of the U.S. Department
of Justice and the Federal Trade Commission in investigations over transactions and conduct,
as well as for criminal price fixing, and litigated antitrust matters in Federal Courts in New York

Prior to joining Ingram, Yuzek, Gainen, Carroll & Bertolotti, LLP, Ms. Chin was a partner and a
senior counsel at two AmLaw 100 law firms, as well as Assistant General Counsel of a Fortune
100 company. She is a leader at the American Bar Association in antitrust, particularly on the intellectual property—
antitrust interface, and in China and other international antitrust jurisdictions. She has an AV-Preeminent rating by
the publishers of the Martindale-Hubbell legal directory. Ms. Chin received a ].D. from Columbia University and a
S.B. in Mathematics from Massachusetts Institute of Technology.

jurisdiction, which is consistent with the country’s previous
statements and actions, and is not subject to attack as a
litigation position paper, would likely be persuasive as to
the foreign law. Such a roadmap should not be considered
as a threat to foreign entities doing business with U.S.
entities but rather as a cautionary note that conduct known
to violate U.S. law should be undertaken if and only if a
clear record of the foreign government’s role is created.

On balance, the Supreme Court’s decision in the Vitamin
C case is a helpful clarification of an important point
of civil procedure, while giving the federal courts the
important role to clarify legal issues and sending a clear
message to foreign governments that legal clarity and
transparency is important. &
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The citation of this Experts Connect™ is: Yee Wah Chin, The Vitamin C Case: Important Role for the Federal Courts and Clear Message to Foreign [®].3
Countries, 2 CHINA Law ConNECT 35 (Sept. 2018), also available at StanrorD Law ScHooL CHINA Guiping Cases Project, Experts Connect™,
Sept. 2018, http://cge.Jaw.stanford.edu/commentaries/clc-2-201809-connect-2-yee-wah-chin,

The original, English version of this Experts Conneci™ piece was edited by Jordan Corrente Beck, Jeremy Schlosser, Sean Webb, Dimitri Phillips, and Dr. Mei
Gechlik. 'The information and views set out in this piece are the responsibility of the author and do not necessarily reflect the work or views of the China
Guiding Cases Project.

Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co. Ltd., 585 U.S.
available at https://www.supremecourt.gov/opinions/17pdt/16-1220_3e04.pdf.
Joint Appendix on Writ of Certiorari to the United States Court
DockelPDE/16/16-1220/36711/20180226192522246_Appendix.pdf.

Brief of Amicus Curiae Ministry of Commerce of the Peoples Republic of China in Support of Respondents at 2, 5, 22, htips://www.supremecourt.gov/
DocketPDF/16/16-1220/42398/20180404190231218 _MOFCOM%20brief pdf.

See, e.g., Note, The Irrebultable Presumplion Doclrine in the Supreme Court, 87 Harv. L. REv: 1534 (1974); James J. Duane, The Constitutionality of Irrebuttable Presumptions, 19
Regent U. L. REV. 149 (2006).

The views of the U.S. Solicitor General, which the Court requested, were likely also persuasive. The Solicitor General argued that a “foreign government’s characterization of its
own law is entitled to substantial weight, but it is not conclusive”, so that the “Court of Appeals erred by treating the Ministry’s amicus brief as conclusive and disregarding other
relevant materials”. Brief for United States as Amicus Curiae at 6, 9, hitps://www.supremecourt.gov/Docket PDE/16/16-1220/20062/20171114160440437 _16-1220%20Brief%20
as%20A.C..pdLL

Justice Ginsburg taught civil procedure for many years. See Ruth Bader Ginsburg, Remarks for the Second Circuit Judicial Conference at 11 (June 12, 2015), https://www.
supremecourt.gov/publicinfo/speeches/RBG_Speech_Second _Circuil_Judical_Conference_06_12_15.pdl.

Animal Science Products, 138 5. CL, supra note 1, at 1869.

See, e.g., Ruth Bader Ginsburg, Associate Justice, Supreme Court of the United States, Speech at the International Academy of Comparative Law, American University, “A decent
Respect to the Opinions of [[Tuman]kind”; The Value of a Comparative Perspective in Constitutional Adjudication (July 30, 2010), https://www.supremecourl.gov/publicinfo/
speeches/viewspeech/sp_08-02-10.

Animal Science Producls, 138 S. CL, supra note 1, at 1873-74.

Id. at 1875,

542 U.S. 155 (2004).

It is noteworthy that the state action doctrine exempts from the Sherman Act the intentional or foreseeable result of state government policy. See Parker v. Brown, 317 U.S. 341
(1943); California Retail Liquor Dealers Assn v. Midcal Aluminum, 445 U.S. 97 (1980).

Cf. (PSEAREPE ML) (Price Law of the Peaple’s Republic of China), Article 14, passed and issued on Dec. 29, 1997, effective as of May 1, 1998, hitp://www.gov.cn/
banshi/2005-09/12/content_69757.htm (partly superseded by ('F # A K 4o B B 2B 35) (Anti-Monopoly Law of the People's Republic of China), passed and issued on Aug,
30, 2007, effective as of Aug. 1, 2008, http://www.npe.gov.en/wxzl/gongbao/2007-10/09/content_5374672.him [hereinafter “AML’], prohibiting unofficial cartels). The AML
extends the prohibition to governmental action. AML Chapter 5. Moreover, AML Article 16 prohibits trade associations from organizing cartels. Cf. Export Trading Company
Act, Pub L. No. 97-290, 96 Stat. 1233 (1982), and the Webb-Pomerene Act, 15 US.C. §$ 61-65, which exemplt certain export cartels from the Sherman Act, but provide no
protection from foreign law.

, 138 8. Ct. 1865 (2018). 'The slip opinion of the Supreme Court is

of Appeals for the Second Circuit at 782-84, https://www.supremecourt.gov/
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How to Adduce Evidence on Chinese Law:
Looking at the Function of China’s Guiding Cases from the Vitamin C Case*

Dr. Zuocheng Hao

Founding Director, Center for Legal Policy, Didi Chuxing

"y n June 14, 2018, the U.S. Supreme Court decided

Y Animal Science Products, Inc., et al. v. Hebei Welcome
Pharmaceutical Co. Ltd., et al. (commonly known as the
“Vitamin C case”). With respect to how U.S. federal
courts determine “foreign law” in adjudicating cases,
the judgment has clarified the following: first, according
to Rule 44.1 of the Federal Rules of Civil Procedure, the
courts may consider any material or source thatisrelevant
to the foreign law. Second, in determining foreign law,
a foreign government’s statement is not conclusive;
federal courts need to consider various factors,
including the statement’s clarity, the transparency of the
foreign legal system, the authority of the entity offering
the statement, and the statements consistency with
the foreign government’s past positions. In the above-
mentioned judgment, the U.S. Supreme Court pointed
out that the Court of Appeals for the Second Circuit
erroneously believed that the court had to defer to a
statement concerning Chinese legal issues submitted by
the Ministry of Commerce of the People’s Republic of
China as amicus curiae.'

The Vitamin C case has led to some important questions:
how to adduce evidence on Chinese law in U.S. federal
court proceedings? What is the status of documents issued
by ministries (for example, the Ministry of Commerce)
and commissions in the Chinese legal system? After the
provisions of the Chinese law are determined, how is the
content of the provisions to be understood?

The Constitution of the Peoples Republic of Ching’ (the
“Constitution”) has supreme legal authority.” According
to the Constitution and the Law on Legislation of the
Peoples Republic of China,' the highest legislative organ
of China, i.e., the National People’s Congress (the “NPC”)
and its Standing Committee, formulate national laws and
legislative interpretations.” The highest administrative
organ of China, ie., the State Council, formulates
administrative regulations in accordance with the
Constitution and laws.® For provinces and provincial-
level areas in China, such as the Beijing Municipality,
their people’s congresses may formulate local regulations
applicable to the [corresponding] local regions.” All laws,
administrative regulations, and local regulations must not
conflict with the Constitution® The laws, administrative
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regulations, and local regulations are legally binding and
are judicial organs’ bases of adjudication.’

In addition, the Supreme People’s Court (the “SPC”)
and the Supreme People’s Procuratorate may also issue,
in accordance with authority stated in the NPC’s laws,
some binding documents. The SPC may formulate
judicial interpretations of specific legal issues." In courts’
adjudication, judicial interpretations also serve as bases of
adjudication.!

Are rules or documents issued by the ministries and
commissions of the State Council part of Chinese law?
In China, an authoritative and objective standard for
determining whether or not an official document has legal
effectis a determination of its legal effect by the court during
adjudication. At the judicial level, rules or documents
issued by ministries and commissions do not have legal
effect; courts may refer to them during adjudication, but
they cannot serve as bases of judicial adjudication.”? In
particular, although the general and normative documents
issued by ministries and commissions have administrative
binding force, they, strictly speaking, are not part of
Chinese law and do not have legal effect.

The next question is: after determining Chinese law, how is
the content of [legal] provisions to be understood? In China,
there are two types of authoritative interpretations of laws, One
type is issued by legislative organs; the NPC and its Standing
Committee may issue legislative interpretations of a certain
provision of a law. The other type is judicial interpretations
made by the SPC. With respect to judicial interpretations, the
SPC confirms how courts interpret and apply a specific legal
provision primarily through the issuance of different judicial
interpretations. However, since the establishment of the Case
Guidance System in late 2010, the SPC also has another
channel to interpret legal provisions. Following the needs for
judicial openness and uniform application of law, the SPC,
in the form of Guiding Cases, issues judicial cases decided
by courts of different levels and approved by the SPC, and
requires courts in China to explicitly refer to Guiding Cases
in the adjudication of similar subsequent cases. Through the
“Main Points of the Adjudication” section of each Guiding
Case, the SPC determines how courts interpret and apply a
specific legal provision. Because the formulation of judicial

China Guiding Cases Project
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of Political Science and Law.

interpretations is time-consuming, the release of Guiding
Cases allows the SPC to provide interpretations of legal
provisions more efficiently.

At present, there are 96 Guiding Cases in China and all
of them were released in Chinese, the country’s official
language. In determining Chinese law, how U.S. courts or

Dr. Zuocheng Hao is currently the founding director of the Center for Legal Policy of Didi
Chuxing, and is a member of the Advisory Committee of the China Guiding Cases Project at
Stanford University. From 1995 to 2014, Dr. Hao was involved in legislative work as part of
the legal committee of the Standing Committee of the National People’s Congress, the highest
legislative organ in China, where he also served as the Director (2009-2014). He participated in
the research and drafting of various laws, including the Confract Law, the Property Law, the Tort
Liability Law, the Copyright Law, the Consumer Rights Protection Law, the Civil Procedure Law,
the Arbitration Law, and the Lawyers Law. Dr. Hao has obtained various degrees, including a
bachelor’s degree in law from the China University of Political Science and Law, a master’s degree
in common law from the University of Hong Kong, a master’s degree in law from the London School of Economics
(LL.M.), a master’s degree in law from Stanford Law School (].5.M.), and a doctorate in law from the China University

lawyers are to use suitable English versions of these Guiding
Cases is a practical issue that needs to be considered. In
this respect, the English versions prepared by the China
Guiding Cases Project of Stanford University, to which
high recognition has been given by the Research Office
of the SPC (the specific unit that recommends candidate
Guiding Cases), are quite a good choice. ®
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Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co. Ltd., 585 US. __ , 138 8. Ct. 1865 (2018). 'The slip opinion of the Supreme Court is available at
https:/fwww.supremecourt.gov/opinions/17pdf/16-1220_3e04.pdf.

(A de AR A B L) (Constitution of the People’s Republic of China), passed on, issued on, and effective as of Dec. 4, 1982, amended five times, most recently
on Mar. 11, 2018, effective as of Mar. 11, 2018, http://www.xinhuanet.com/politics/20181h/2018-03/22/c_1122572202.htm [hereinafter “Constitution”].

Id., Preamble.

(A de AR Ao B k) (Law on Legislation of the People’s Republic of China), passed and issued on Mar. 15, 2000, effective as of July 1, 2000, amended on and

eftective as of Mar. 15, 2015, http://www.npc.gov.en/npe/dbdhhy/12_3/2015-03/18/content_1930713.htm [hereinafter “Legislation Law”].

Constitution, supra note 2, Articles 58 and 67; Legislation Law, supra note 4, Articles 7 and 45.

Constitution, supra note 2, Article 89; Legislation Law, supra note 4, Article 65.

Legislation Law, supra note 4, Article 72.

Id., Article 87.

See, e.g., {FIRARLAEAIFHFIE) (Administrative Litigation Law of the People’s Republic of China), passed and issued on Apr. 4, 1989, effective as of Oct. 1,
1990, amended two times, most recently on June 27, 2017, effective as of July 1, 2017, hitp://www.npc.gov.en/npe/xinwen/2017-06/29/content_2024894.htm. Article
63 provides: “People’s courts adjudicate administrative cases based on laws, administrative regulations, and local regulations. Local regulations are applicable to
administrative cases that occur within the administrative area of the locality. [...] People’s courts adjudicate administrative cases by referring to rules”

(o A Rkl £ T 8l M4 TR 09 L) (Provisions of the Supreme People’ Court Concerning Work on Judicial Interpretation), passed by the Adjudication
Committee of the Supreme People’s Court on Dec. 11, 2006, issued on Mar. 9, 2007, effective as of Apr. 1, 2007, hitp://www.npc.gov.en/npe/xinwen/fztd/sfgz/2007-
03/23/content_362927 htm.

Id., Article 27. The legal provision provides: “Where a judicial interpretation has come into effect and is used as a basis of adjudication, it should be cited in the judicial
document. Where a people’s court cites both the law and the judicial interpretation as bases of adjudication, it should first cite the law and then cite the judicial
interpretation.”

See supra note 9.
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The Importance of Guiding Cases for U.S. Courts
in Determining Chinese Law, A Trial Lawyer’s Perspective*

I'n drawing attention to the broad latitude afforded

to a US. federal judge in making a determination of
foreign law under Rule 44.1 of the Federal Rules of Civil
Procedure (“FRCP 44.17), the US. Supreme Courts
decision in Animal Science Products, Inc., et al. v. Hebei
Welcome Pharmaceutical Co. Ltd., et al. (commonly known
as the “Vitamin C case”) makes it worthwhile to examine
the importance of China’s Guiding Cases (“GCs”) in
determining Chinese law.

FRCP 44.1 provides:

A party who intends to raise an issue about
a foreign countrys law must give notice by
a pleading or other writing. In determining
foreign law, the court may consider any relevant
material or source, including testimony, whether
or not submitted by a party or admissible under
the Federal Rules of Evidence. The court’s
determination must be treated as a ruling on a
question of law. (emphasis added)

China’s Supreme People’s Court (the “SPC”) has stated that
GCs are issued in accordance with the Provisions of the
Supreme People’s Court Concerning Work on Case Guidance,'
which was formulated to achieve the goals of “summariz[ing]
adjudication experiences, unify[ing] the application of law,
enhanc|ing]| adjudication quality, and safeguard|[ing] judicial
impartiality”’? In particular, courts at all levels in China have
been instructed to refer to GCs when adjudicating similar
cases.® It seems certain that GCs should, at least, qualify
as “relevant material” which a federal judge could consider
under FRCP 44.1. But, assuming a GC is relevant to the case
at hand, how would a practitioner argue for the applicability
of a GC, drawing from the statements of the Supreme Court
in the Vitamin C case?

Inarguing for the applicability ofa GCinanygiven litigation,
the trial lawyer must pay attention to the following factors
enunciated by the Supreme Court when it explained how
a foreign government’s statement describing its own law
should be considered:

[R]elevant considerations include the statement’s
clarity, thoroughness, and support; its context

.. Ty

James McManis
Founder and Partner, McManis Faulkner

Fellow, International Academy of Trial Lawyers (“IATL”)
Chair, IATL China Program

and purpose; the transparency of the foreign legal
system; the role and authority of the entity or
official offering the statement; and the statement’s
consistency with the foreign government’s past
positions.*

As aresult, the trial lawyer must be prepared to address in
every instance at least three of the five factors: the clarity,
thoroughness, and support of the statement of law found
in the GC; the context and purpose of the statement of law
contained in the GC; and the consistency of that statement
with past positions, presumably other GCs or other cases
with guiding effect selected by the SPC,’ or relevant SPC
judicial interpretations® or other guidance.

Trial counsel must also be prepared to speak in every
case to the two other factors stated in the Vitamin C
case: the transparency of China’s legal system and the
role and authority of the SPC in issuing the GC. These
factors involve a demonstration of the legitimacy of the
Chinese legal system and its highest court. With each
passing year, such a demonstration should become more
readily achievable.

Another interesting question is presented by the Supreme
Court’s distinction between the treatment accorded a
statement regarding the law of a state of the United States
made by that state’s highest court and a statement on the
subject made by an official of the state:

If the relevant state law is established by a decision
of “the States highest court,” that decision is
“binding on the federal courts.” [citations omitted]
But views of the State’s attorney general, while
attracting “respectful consideration,” do not garner
controlling weight.”

Reasoning by analogy to the example given above—
likening Chinas Ministry of Commerce to a states
attorney general—the views of the Ministry were given
“respectful consideration” but not controlling weight. But
would an applicable GC, insofar as GCs are selected and
issued by the SPC, be on the same footing as a decision
of a state’s highest court, and be considered binding in
this context? Would a GC’s “guiding” nature be used as

China Guiding Cases Project
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a distinguishing factor, with the court or practitioners
drawing distinctions between China’s civil law system
and the United States’ common law system? Or would
principles of international comity simply not extend
far enough, and the U.S. Supreme Court’s treatment of

Guiding Case] is rendered in a similar case, the
judgment or ruling is subject to the risk of being
amended when the upper-level court adjudicates
the appeal of the case.®

state court decisions be distinguished as rooted in U.S.
constitutional law?

In considering the above questions, one should note
that Judge GUO Feng, a senior SPC judge who oversees
the selection of GCs, explained that GCs are de facto
binding. He wrote,

Because Guiding Cases are granted de facfo binding

Whatever the answer to the foregoing questions and
other interesting consequences of the Vitamin C case
are, the work of the China Guiding Cases Project
(the “CGCP”) of Stanford Law School will be of great
assistance to lawyers charged with assisting trial judges
when they turn to GCs (or other cases with guiding
effect) in trying to determine Chinese law. More and
more lawsuits in the United States will require its courts
to determine Chinese law, and GCs and the scholarship

effect, if a judgment or ruling that differs [with a of the CGCP will continue to grow in importance. ®
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U.S. Antidumping Law and the Vitamin C Case:

/I uch of the discussion of the U.SS. Supreme Court’s
_decision in Animal Science Products, Inc., et al. v.
Hebei Welcome Pharmaceutical Co. Ltd., et. al. (commonly
known as the “Vitamin C case”) is focused on the holding
that a foreign government’s statement about its own law has
no conclusive effect on the federal court determining the
foreign law.! The statement at issue was one provided by
China’s Ministry of Commerce (“MOFCOM?”) explaining
that it had ordered Chinese vitamin C exporters and their
trade association (ie., the Chamber of Commerce of
Medicines and Health Products Importers and Exporters;
the “Chamber”) to set a price floor for vitamin C exports
and that these parties should, therefore, be shielded from
liability under U.S. antitrust law.

Lost in the proceedings in the Federal District Court, the
Second Circuit, and the Supreme Court is the reason the
Chamber and the Chinese companies set a price floor
with the help of MOFCOM. It was not done to gouge
US. importers but rather because of the Chambers,
MOFCOM’s, and the Chinese companies’ justified real
fear of a U.S. antidumping case, which could wipe out all
Chinese vitamin C from the U.S. market for decades and
expose the U.S. importers—the same parties who initiated
the Vitamin C antitrust case—to millions of dollars in
retroactive liability.

On July 9, 2003, the U.S. Department of Commerce (the
“DOC”) issued an antidumping duty order, imposing
249.39-329.24 percent antidumping rates on saccharin
imported from China.? As a result, any US. importer
seeking to import saccharin into the United States from
China was required to pay, as the antidumping cash deposit,
249.39 to 329.24 percent of the entered value, (ie., the
value of the import). Because of this order, most Chinese
saccharin was shut out of the United States until 2015, when
the antidumping order was finally lifted.”

Fearing that China’s vitamin C exports would have the
same fate as its saccharin exports if the DOC initiated an
antidumping investigation, the Chamber and MOFCOM,
together with Chinese vitamin C exporters, sought my
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An Important but Forgotten Issue*

William E. Perry
Partner, Harris Bricken

advice because I represented the Chinese saccharin
exporters and many U.S. importers in that case.

After the antidumping order was issued, the Chamber
invited me to a meeting in Beijing with the vitamin C
exporters and MOFCOM. Because of the DOC’s decision
in the Saccharin antidumping case, the Chamber and
MOFCOM were very afraid that the United States or
some other country would launch an antidumping case
against vitamin C exports resulting in the total exclusion
of vitamin C from the U.S. market or that foreign market.

When asked what the companies could do, I suggested that
the companies, with the help of the Chamber and the Chinese
government, could set a price floor, as this strategy had been
very successful to deter U.S. antidumping cases against other
Chinese products. But I went on to state that MOFCOM
should pass a regulation or law to specifically insulate the
vitamin C exporters from any potential antitrust liability.

In response, the MOFCOM official said that the Chinese
government could not take such an action, the reason for
which, as T learned later, was that China had agreed in
the U.S.-China Bilateral WTO Agreement* not to put any
restraints on exports.

The question is whether the fear of a U.S. antidumping case
against Chinese vitamin C products was justified. It sure was.

Many past and present cases show that such fears were and
are absolutely justified. Many pundits may declare that
Chinese companies can know when they are dumping and
simply eliminate the practice. In his 2018 book, Trumps
America: The Truth About Our Nations Greatest Comeback,
former Speaker of the U.S. House of Representatives Newt
Gingrich describes in detail the strategy behind the Trump
Administration’s trade policy and explains why trade deficits
matter. Mr. Gingrich makes the strong argument that trade
agreements must be renegotiated because other countries
have blatantly taken advantage of the low tariffs set by the
United States, and that itisextremely important for the United
States to have a strong manufacturing base.”> However, with
respect to China, Mr. Gingrich makes an incorrect point by

China Guiding Cases Project
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stating that Chinese companies are cheating and engaged in
unfair trade because they are dumping. He writes:

Dumping is a technical term for what happens
when a foreign entity (in this case, China) floods
a market with goods that are priced substantially
lower than the price in the country where they
are made. The goal of dumping is to drive other
manufacturers out of business by dramatically
underbidding them on prices.®

In fact, in simplistic terms, dumping is defined as the selling
of goods at prices in the United States below prices in the
home market or below the fully allocated cost of production.

In the case of China, however, the DOC does not look at
Chinese home market prices or Chinese costs and compare
them with prices in the United States to determine whether
there is dumping. Instead, the DOC considers China to
be a “nonmarket economy” country where all prices and
costs are set by the government. Although this may be true
with respect to steel and aluminum, where state ownership
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United States Department of Commerce (Photo credit: William E. Perry)
dominates the industry, does the Chinese government
really set the prices of preserved mushrooms, crawfish
tail meat, garlic, hardwood plywood, wooden bedroom
furniture, and many other products in China?

To determine whether Chinese exporters engage in
dumping, the DOC uses a more complicated method. It
constructs a cost of production for the Chinese company
by using “consumption factors” in China (e.g., the amount
of raw materials, energy, and labor used to produce a
product in China) and then multiplies those “consumption
factors” by surrogate values (i.e., values from import
statistics in a surrogate country). The DOC will then
add certain percentages for overhead, “selling, general,
and administrative” expenses, and profit by referencing a
financial statement of a company producing a comparable
product in the surrogate country. The comparable product
need not be identical to the product under investigation.

When antidumping cases were brought against China in
the 1990s and 2000s, the DOC always looked to India as
the surrogate country. This allowed law firms to dig down
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and find the surrogate values in India that were most
comparable to market prices in China. Approximately
10 years ago, however, the DOC determined that China
had become too advanced to continue to regard India as
having a comparable economy for these purposes. As
a result, the DOC altered its practice and began using a
basket of comparable countries. It now looks at import
statistics from a number of different countries, including
Bulgaria, Colombia, Ecuador, Indonesia, Mexico, Peru, the
Philippines, Romania, Thailand, and Ukraine. From these
countries, the DOC picks a surrogate country and then
uses imports statistics of the specific country to obtain the
surrogate values for the specific case.

During the investigation itself, the DOC can switch
the surrogate country from the preliminary to the final
determination, thereby completely changing the surrogate
values used to construct the cost for the specific company.
Following the issuance of an antidumping order, the DOC
conducts review investigations every year, and it can
switch surrogate countries between its initial investigation
and a review investigation and between different review
investigations. Because a Chinese company cannot know
which country the DOC will select as a surrogate country,
it cannot really know whether or not it is dumping. In fact,
because of this nonmarket economy methodology, the

The White House (Photo credit: William E. Perry)

DOC itself cannot know whether a Chinese company is
truly dumping.

Two cases illustrate how this methodology works in practice.
The first is the above-mentioned Saccharin case. In the initial
investigation of Chinese saccharin exports, the DOC chose
the highest surrogate values it could find to drive dumping
rates above 200 percent. One of the raw material inputs for
saccharin was sodium hypochlorite, a water-based chemical.
This chemical is sold based on the amount of active chemical
in the water. For example, when ten tons of sodium
hypochlorite are sold, in fact, the sodium hypochlorite is
nine tons of water, one ton of sodium hypochlorite. The
price for the chemical is, in reality, determined only for the
one metric ton of active chemical, sodium hypochlorite, not
the nine tons of water. In the initial investigation of Chinese
saccharin exports, however, the DOC valued all ten tons
of sodium hypochlorite, including the nine tons of water,
substantially inflating the cost of producing saccharin, which
was already hyperinflated due to the very high surrogate
value that the DOC selected.

Another case that illustrates how the surrogate value
methodology operates is the Certain Preserved Mushrooms
from the People’s Republic of China case (the “Preserved
Mushrooms case”). In 1998, U.S. mushroom producers

China Guiding Cases Project
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filed an antidumping case against Chinese exporters of
preserved mushrooms. After the antidumping order was
issued in December 1998,” Chinese producers, through a
series of annual review investigations from 1998 to 2012,
were able to obtain antidumping rates ranging from zero
to over 100 percent.* However, in the 2012 antidumping
review investigation, the calculated antidumping rates
for all of the Chinese producers/exporters skyrocketed
to 223.74 to 308.33 percent.’ The increase was solely due
to the DOC’s change of the surrogate country from India
to Colombia. The DOC used as surrogate values import
statistics for rice straw and cow manure into Colombia
that were multiple times higher than prices for the same
inputs in India. One question is how much straw and cow
manure is actually imported into Colombia?

The point is that the actual antidumping rates have no
relationship to actual prices and costs in China, and thus
the Chamber and the vitamin C companies were more
than justified in fearing a U.S. antidumping case.

One may ask: how often does the DOC find dumping in
antidumping cases against China? With this methodology
and by regulation, the DOC must find dumping in 100 percent
of the cases against China. The DOC is a hanging judge.

Because of the arbitrariness and one-sided nature of the
DOC’s antidumping procedure, one could understand
why the Chamber and the companies were extremely
concerned about U.S. antidumping cases and antidumping
cases in other countries.

But one may ask: how long do antidumping orders stay in
place? In the Saccharin case, the antidumping order lasted
for more than a decade (i.e., from 2003 to 2015). In the

* The citation of this Experts Connect™ is: William E. Perry, US. Antidumping Law and the Vitamin C Case: An Important but Forgotten Issue, 2 m
CHINA Law CoNNECT 47 (Sept. 2018), also available at StanrorD Law ScHool CHINA GUIDING CAsEs ProjecT, Experts Connect™, Sept. 2018,
http://cge law.stanford.edu/commentaries/cle-2-201809-connect-5-william-perry.

The original, English version of this Experts Connect™ piece was edited by Jeremy Schlosser, Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. The 3
information and views set out in this piece are the responsibility of the author and do not necessarily reflect the work or views of the China Guiding &

Cases Project.

Y Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co. Ltd., 585 US.

https://www.supremecourt.gov/opinions/17pdff16-1220_3¢04.pdf.

Preserved Mushrooms case, the antidumping order has been
in effect for two decades (i.e., from 1998 to the present). In
the Potassium Permanganate case, the antidumping order,
which was issued to protect Carus Chemical, the sole
company in the industry in the United States, has been in
place for 34 years (i.e., from 1984 to the present).'

The above discussion analyzes the forgotten issue in the
Vitamin C case about why MOFCOM covertly forced the
Chinese companies, through the Chamber, to create a price
floor. However, there is another important dimension
to this issue: China is not the only victim; U.S. importers
could be seriously hurt if an antidumping order against
Chinese vitamin C exports were issued.

The United States is the only country in the world that has
retroactive liability for U.S. importers in an antidumping
case. If antidumping rates go up because the DOC
changes the surrogate country in a review investigation,
U.S. importers must pay the difference between the initial
cash deposit, which may be in single digits, and the final
rates decided by the DOC during the annual review
investigation, which may be in three digits. These inflated
antidumping rates create millions of dollars in retroactive
liability for U.S. importers.

The Vitamin C case reveals a real challenge facing Chinese
exporters. If their exports are sold at low prices, the U.S.
government can hit them with antidumping cases. If the
prices are too high, the U.S. government can hit them with
antitrust cases. The unfairness in this case does not come
from China. »

, 138 8. Ct. 1865 (2018). 'The slip opinion of the Supreme Court is available at

* Notice of Antidumping Duty Order: Saccharin from the People’s Republic of China, 68 Fed. Reg. 40906 (July 9, 2003), https://www.federalregister.gov/
documents/2003/07/09/03- 1 7375/notice-of -antidumping-duty-order-saccharin-from-the-peoples-republic-of-china.

See Saccharin from the People’s Republic of China: Revocation of the Antidumping Duty Order, 80 Fed. Reg. 32533 (June 9, 2015), https://www.federalregister.gov/

documents/2015/06/09/2015-14069/saccharin-from-the-peoples-republic-of-china-revocation -of-the-antidumping-duty-order.

WH/new/WTO-Conf-1999/factsheets/fs-006.html.

(Center Street, 2018).
5 Id. at 340-41.

1998), https://www.gpo.gov/[dsys/pkg/FR-1998-12-31/pdf/98-34704.pd[.

Fora summary of the agreement, see, e.g., Summary of U.S.-China Bilateral WTO Agreement, November 16, 1999, https://clintonwhitehoused.archives. gov/textonly/

Newt Gingrich, Comeback of Sovereignty, Ending the New World Order, in TRUMP'S AMERICA: THE TRUTH ABOUT OUR NATION'S GREATEST COMEBACK 58—84

Notice of Final Determination of Sales at Less Than Fair Value: Certain Preserved Mushrooms from the People’s Republic of China, 63 Fed. Reg. 72255 (Dec. 31,

8 See Preserved Mushrooms from Chile, China, India, and Indonesia, Inv. Nos. 731-TA-776-779 (Second Review), USITC Pub. 4135 at I-4, https://www.usitc.gov/

publications/701_731/pub4135.pdf.

https://www.gpo.gov/fdsys/pkg/FR-2012-09-11/pd[/2012-22353.pdl.
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Certain Preserved Mushrooms from the People’s Republic of China: Final Results of Antidumping Duty Administrative Review, 77 Fed. Reg. 55809 (Sept. 11, 2012),

Antidumping Duty Order; Potassium Permanganate from the People’s Republic of China, 49 Fed. Reg. 3897 (Jan. 31, 1984).
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“[...] it is—or should be—a universal principle of trial advocacy that
the lawyer must always put the client’s interests ahead of his own.”
—Jarmes McManis

« You have been active in initiatives to foster legal
development and exchange in China, including your
role as Chair of the China Program of the International
Academy of Trial Lawyers (the “TIATL”) and Founder of
the McManis-Wigh China Foundation. How did your
“China journey” begin?

In 2001, T was admitted to the IATL, an honorary society
reportedly composed of the top 500 trial lawyers in the
United States. I was told that the best program in the
Academy was its China Program, which was established in
1994 to assist China in developing its legal system. Each
year, the Program brought ten of the top government
lawyers from China to the United States, assigning each
to live with an IATL fellow and the fellow’s family for two
weeks to learn about the professional and personal life of
an American trial lawyer. The Chinese lawyers were called
“delegates” for some reason. My wife, Sara Wigh, and I
hosted three delegates, and we were hooked from the outset.
I cannot say how much the delegates learned about the U.S.
legal system, but I can say Sara and [ learned a great deal
about China from our time with our delegates, whom to this
day we consider good friends.

I did not know a lot about China before we welcomed
our first delegate, but I was so inspired by the experience
of hosting a top Chinese lawyer that I began buying books
about China and learning everything I could about its
history, culture, art, and music. What a wonderful country!

In 2009, Sara and I were honored when the Academy asked
us to co-chair the China Program after its founders, Ray and
Audrey Tam, retired. As chairs of the Program, we traveled
to Beijing each fall to interview 25 candidates nominated
by the Chinese government, and select ten to come to the
United States. The interviews took about a week. After we
made our selection, the government would then take us
to one of the provinces to learn more about China and to
promote the China Program. We visited Fujian, Guizhou,

To view an excerpt of the full interview
of James McManis, visit the CGCP
Classroom™ at https://cgc.law.stanford.
: edu/cgcp-classroom-lesson-7.
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Zhejiang, and Shandong provinces, among others, and the
municipalities of Nanjing and Suzhou.

Shortly after we became co-chairs of the China Program,
we established the McManis-Wigh China Foundation to
supplement the TATTs support of the Program. Although,
due to Chinas changing needs, the above-mentioned
training of Chinese lawyers is not currently running, we are
exploring other opportunities for U.S. lawyers to contribute
their expertise to deepen U.S.-China understanding. The
McManis-Wigh China Foundation, however, has also
expanded to fund other China initiatives, such as the Dui
Hua Foundation, the China Guiding Cases Project (the
“CGCP”), and Chinese artists and other cultural figures.

» What do you feel are the major milestones of your work
related to China? Is there anything you look back on and
think, “That was pivotal to shaping my understanding of
China” or “That was a particular turning point for me”
or “I am particularly proud of that”?

On a personal note, Sara and I grew to understand China from
our travel to and about the country, and, more importantly,
from the many friendships we made with the China Program
delegates, as well as the government officials who managed
the Program at the Chinese end. Professionally, I cannot
overstate the learning experience that resulted from the
time spent with China’s top government lawyers, from such
bodies as the Legislative Affairs Office of the State Council,
the National Peoples Congress, the Central Party School,
and other ministries and offices of the Peoples Republic of
China. Sara and I are proud of whatever contributions we,
and the other fellows and spouses of the IATL, have made
to an understanding of the U.S. legal system by China’s top
lawyers. It is a two-way street. The American trial lawyers
have learned a lot about China and the Chinese people that
they would never have had the opportunity to learn but for
our legal exchange program. And vice versa, I believe that the
over 200 Chinese government lawyers the China Program
has served were and continue to be benefitted as well. This
experience has made me think that legal exchange programs
are marvelous. They really help people get to know each other.

o In your comments made during the CGCP panel at the
World Bank Group’s Law, Justice and Development Week

China Guiding Cases Project
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James McManis

Founder and Partner, McManis Faulkner

Fellow, International Academy of Trial Lawyers (“IATL”)
Chair, IATL China Program

James McManis is one of the leading trial lawyers in the United States. After receiving a degree in history from Stanford
University, he was awarded a ].D. from Berkeley and began his legal career in San Jose, California, the capital of Silicon
Valley. Mr. McManis trained as a prosecutor, trying criminal cases, and then entered private practice, where he tried
numerous cases, both civil and criminal, in both federal and state courts. He has been a member of the Bar for over 50
years. His clients include both Silicon Valley companies and individuals in a wide variety of matters.

Mr. McManis is a Fellow of the International Academy of Trial Lawyers (the “IATL’) and has chaired the Academy’s
renowned China Program for many years, arranging for lawyers from the State Council Legislative Affairs Office, the
National People’s Congress, and the Central Party School to come to the United States to study the U.S. legal system. He
also served on the executive committee of the IATL and chaired its International Relations Committee.

Mr. McManis was a keynote speaker at the 2015 Stanford University China Law and Policy Conference. He was also
a panelist at the U.S.-China Legal Exchange sponsored by the U.S. Department of Commerce and Stanford University
in 2016. In addition, he spoke on a panel titled “The Role of ‘Precedents’/Guiding Cases in the Effective Application,
Interpretation, and Implementation of Law: Comparative Experiences from China, Japan and the United States” at the
World Bank Group’s Law, Justice and Development Week 2015. At the March 2018 conference titled “China’s Case
Guidance System and Belt & Road Initiative: Practical Insights and Prospects” held in Beijing by the China Guiding
Cases Project, Mr. McManis spoke on the “Cases, Commercial Law, and Related Practical Insights” panel and served
as a distinguished discussant of a moot court presided over by Judge William A. Fletcher of the United States Court of
Appeals for the Ninth Circuit, Judge Toshiaki limura (Former Chief Judge of the Intellectual Property High Court of
Japan), and Chief Judge Diane P. Wood of United States Court of Appeals for the Seventh Circuit.

In addition to membership in the American College of Trial Lawyers, the American Bar Foundation, and Litigation
Counsel of America, Mr. McManis is an honorary bencher in The Honorable Society of King’s Inns, Ireland’s oldest
legal institution. Mr. McManis is proud of his Irish heritage, noting it was the Irish and the Chinese who built the first

transcontinental railroad in America.

2015, you referenced the U.S. Supreme Court debate on
how much (if any) of a role foreign legal systems should
play in the decision-making process of U.S. judges. Has
your involvement in the China Program changed how
you view the place of foreign laws in U .S. courts?

Not at all—in fact, quite the contrary. I think the United
States can learn a lot from the legal systems of other
countries, including China. There is a lot to learn both
ways. In its opinion about the Vitamin C case, the Second
Circuit noted that US. courts should defer to a foreign
government’s statements regarding the interpretation and
effect of its laws, unless those statements are unreasonable.
Prior to the release of the Supreme Court’s decision, I
predicted that the Supreme Court would not be quite that
deferential but would, however, recognize that a foreign
governments views are entitled to receive respectful
consideration. Indeed, the Supreme Court made this view
clear in its judgment.'

« In addition to being a friend of China, you are also a
friend of the CGCP. You have kindly agreed to speak
at numerous events hosted by Stanford and the CGCP,
including, among others, the 2015 Stanford University
China Law and Policy Conference and the inaugural

EEECR RS R

James McManis

Guiding Cases Seminar™: Why China’s Guiding Cases
Matter. We would love to know what drew you to the
CGCP and what drives your continued support of our
work. What have you learned through participation in
CGCP events? Has anything surprised you?

Nothing surprises me. What drew me to the CGCP?
Well, don’t tell her this, but in a word: Mei Gechlik. She
was introduced to me by a mutual friend, and T found her

&t
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James McManis (right) and other distinguished legal experts discuss the possible outcomes of the hypothetical case at the CGCP% 2018 conference in Beijing

to be a very impressive individual. Her energy and insight  « Could you tell us about your most memorable case

are boundless. Every one of her programs has been well- (won or lost)?

organized and has attracted many distinguished persons,

both panelists and audience members. T have learned alot T have tried many cases over a 50-year period, but the one

from every program I have been privileged to attend. which received the most worldwide attention was “The

Elephant Case”.

» Let’s shift now to discuss your extensive career as a trial
lawyer. You have spent over 50 years in the courtroom,  The case arose in August 2001, at the San Jose Arena,
both as a prosecutor and in private practice. Drawing  where Ringling Brothers Barnum & Bailey circus was
from your experience, can you speak to the role of  performing. A Humane Society official alleged that star
precedent in the U.S. legal system? How does this role  Ringling Brothers trainer Mark Gebel, son of legendary
dictate the way a trial lawyer selects and employs  Gunter Gebel Williams, had stabbed an elephant by the
precedent in practice? name of Asia with an ankus between performances.

An ankus is an ancient Indian device for guiding the

The most important aspect of the law, in my opinion, is its =~ movements of domestic elephants. Mark denied the

predictability, to the extent that is possible. To predict the  allegation.

likely, or possible, outcome of a case requires you to look

at old cases, and if the facts of those cases match the facts ~ Our firm had represented Ringling Brothers for several

of your case, then you should be able to advise your clients ~ years. On the day in question, a Saturday, I was at the

how their matters are going to turn out. What I'thinkisso  office catching up on some paperwork when I received

encouraging about China’s Guiding Cases System is that,  a call from one of our lawyers, who said, “You better get
as | understand it, China is moving in that same direction, ~ over here, theyre trying to frame Mark” I immediately
even though the details are not exactly the same. Theyhave  drove over to the arena, was briefed by my colleague and
a long way to go, but they are moving in that direction. several Ringling officials, and inspected Asia.

China Guiding Cases Project
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I couldn’t see any marks on the elephant, and I asked the
Humane Society representative to show me where she
thought the animal had been injured. She refused. I then
invited her to have a veterinarian of her choice examine
Asia. She again refused.

The District Attorney subsequently charged Mark Gebel with
a violation of California Penal Code section 596.5, abuse of an
elephant. The case got quite a big build up with the Humane
Society’s sending postcards to all of its members, inviting
them to write the District Attorney and urge him to prosecute
the case to the fullest extent of the law. When the case was
called for trial in December, the courtroom was packed, with
almost everyone in the audience rooting for the prosecution.

The trial drew a lot of press attention because of the
unusual charge, the notoriety of the Gebel family, and the
promotion of the case in the media by the Humane Society
and various animal rights activists. Each evening after
court, I attended a press conference on the courthouse
steps commenting on the events of the day.

The two main prosecution witnesses were the Humane
Society official and a San Jose police officer who had been
present at the scene. It turned out that the police officer,
while off-duty, spent a lot of time and money supporting
animal rights causes. She had been observed picketing
the circus at its Oakland performance the week before the
incident, and had attended an animal rights convention in
Washington, D.C., where she had registered for courses with
titles such as “How to Shut Down the Circus” and “Making
a Case against Performers in the Center Ring”. Suffice to say,
her credibility as a witness was marginal at best.

The prosecutor took the Humane Society official through
her version of the event. When it was my turn to cross-
examine, I asked her about our conversation at the scene,
and got her to admit she had refused to inspect Asia
with me, and she had declined my invitation to have
the elephant examined by her own vet. I thanked her
and sat down. The deputy district attorney then asked
the question which I had been afraid to ask, and which
became the turning point in the case: “Why didn’t you
call your own vet to look at the elephant?” The answer: “I
didn’t think it would help my case”

When the prosecution rested, I stated that the defense
rested as well. In other words, we offered no defense
evidence, I was so convinced the People had not met its
burden of proof. Happily, the jury agreed, returning a
verdict of “Not Guilty” in less than an hour.

The epilogue to the case was an exchange at the press
briefing outside the courthouse. I started by saying I could
not be more pleased with the outcome of the trial, given
it was the shortest verdict on the shortest day of the year
(December 21). The Humane Society executive director
replied that the jury “just didn't get it” T got the last word:
“Oh, the jury got it alright. These people (gesturing at the
activists) were the ones who didn’t get it” In fact, the jury
foreman reportedly said, “[the prosecutors] never tied the
defendant to the actual act”?

« For Chinese legal practitioners inlerested in a glimpse
of what life is like as a U.S. trial lawyer, can you tell us
a bit about the mechanics of your work? How do you
assemble precedents into an argument? Do you work
with others in your case research?

Trial work is hard work. A lot is at stake in each trial, and
every case is an important case to the client. So, one must
expect long hours, and a lot of stress. Somebody once
summed it up well: “Success in trial is 1% inspiration, and
99% perspiration’.

The United States is a common law system, so case
precedents are very important, and every argument
should be the product of thorough research and careful
preparation of the brief. Atour firm, the younger lawyers
do much of the preliminary research, and prepare a first
draft of the trial brief. For all of my cases, however, |
always edit the drafts and make sure to read the important
cases myself.

I would not presume to advise Chinese lawyers what they
should do to be great trial lawyers. The China Program has
as its first rule, “We do not tell Chinas lawyers what to do.
We show them what we do. They may then decide what, if
anything, is useful to them.” I believe, however, it is—or should
be—a universal principle of trial advocacy that the lawyer must
always put the client’s interests ahead of his own. ®
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China’s “Belt and Road” Blueprint:

Promoting Unilateral Ambitions or Multilateral Gains?*

Risistance from host countries like Malaysia and doubt
ast by developed countries have overshadowed the
development of China’s Belt and Road Initiative (the “BRI”).!
Apart from the five major “cooperation priorities™—policy
coordination, facilities connectivity, unimpeded trade,
financial integration, and people-to-people bonds—identified
in the March 2015 document outlining the Chinese
government’s overall vision for the initiative,” what exactly is
China’s plan to implement the BRI?

On this, a joint statement (the “Joint Statement”) issued
at the close of the Forum on the Belt and Road Legal
Cooperation (the “2018 B&R Legal Forum”), which was
co-organized by Chinas Ministry of Foreign Affairs and
the China Law Society in Beijing and took place on July
2-3, 2018, sheds some light.* The Joint Statement sets
forth four main goals:

1. “Abiding by and improving relevant international rules-
based systems”,

2. “Actively preventing and properly settling disputes”,

3. “Promoting international rule of law by enhancing
cooperation under the BRT’, and

4. “Advancing legal exchange under the BRT”.

Amidst the ongoing concerns over China’s full commitment
to abiding by standards set by international organizations,
such as the World Trade Organization, of which the country
is a member, the first goal is clearly welcome. The CGCP
will keep a close eye on concrete measures taken by China
to achieve this goal. Meanwhile, this CLC Spotlight™ piece
focuses on the other three goals by tracking the progress
made by the Chinese government and related parties
thus far. The piece concludes by discussing whether the
current BRI trajectory demonstrates China’s commitment
to bringing mutual benefits to itself and host countries.

GOAL 2: “Actively Preventing and Properly Settling
Disputes”

The section of the Joint Statement that focuses on this goal
articulates the efforts being made to safeguard the BRI,
especially “to settle trade and investment disputes in the
implementation of the BRI projects, fairly protect the [legal]*
rights and interests of all parties, and foster a business

Jennifer Ingram
Managing Editor of the China Guiding Cases Project

WU Yin & Jia Quan
Editors of the China Guiding Cases Project

environment under the rule of law featuring stability,
fairness, transparency and predictability™ Tt specifically
calls for the establishment of diversified mechanisms and
institutions of dispute settlement as well as deepening
cooperation in judicial affairs and law enforcement.® So
far, impressive efforts have been made by China’s judiciary
towards these two objectives.

Establishment of Diversified Mechanisms and Institutions of
Dispute Settlement

In June 2018, China issued the Opinion Concerning the
Establishment of the Belt and Road International Commercial
Dispute Resolution Mechanism and Institutions (the “Be>R
Dispute Resolution Mechanism Opinion”) toannounceits plan
to establish a comprehensive dispute settlement system that
integrates litigation, mediation, and arbitration for the BRL.”
The document highlights the need to uphold four principles:
“the principle of planning together, building together, and
benefiting together”, “the principle of justice, efficiency,
and convenience”, “the principle of party autonomy’, and
“the principle of diversified dispute resolution”. While the
framework presented is appealing, it remains unclear how
new institutions and mechanisms will work together as well
as with existing alternative dispute resolution mechanisms
to resolve transnational disputes. The following two new
entities, however, seem promising.

International Commercial Courts. In late June 2018, the
Supreme People’s Court (the “SPC”) established the First
International Commercial Court in Shenzhen, Guangdong
Province, and the Second International Commercial
Court in Xian, Shaanxi Province. These two international
commercial courts are coordinated and guided by the Fourth
Civil Division of the SPC.* According to the preamble of
the Provisions of the Supreme People’s Court on Several Issues
Concerning the Establishment of the International Commercial
Courts (the “Provisions”), the purpose of establishing these
courts is to “impartially and promptly handle international
commercial cases in accordance with law, equally protect
the legal rights and interests of Chinese and foreign parties,
create a stable, fair, transparent, and convenient international
business environment governed by the rule of law, and serve
and safeguard the construction of the ‘Belt and Road™’ The
Provisions also shed light on the jurisdiction and operation

China Guiding Cases Project
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Jennifer Ingram began working with the CGCP when it was founded and now primarily oversees
the project’s Belt and Road Series to deepen stakeholders’ understanding of this significant but
not yet fully understood development. She has experience in dispute resolution across diverse
jurisdictions, ranging from South Africa, Kenya, and India to the Netherlands and Hungary, and
has reviewed large-scale investment projects from a corporate and legal perspective as well as their
impact on communities. Ms. Ingram received a B.A. in Literature from Yale College, where she also

of these new courts and how they may, with the consent of
the parties involved, coordinate with relevant mediation and
arbitration institutions towards the more effective resolution
of disputes. It will be important to clarify how these courts
will interact with other courts of China and those of BRI
host countries and/or countries otherwise involved in BRI
projects which have jurisdiction over BRI-related disputes,
both where a relevant legal cooperation agreement exists
and where one does not.

International Commercial Expert Committee. To further
support the international commercial courts, the International
Commercial Expert Committee was officially established by
the SPC in August 2018."° Members of the committee may
mediate cases entrusted by the international commercial
courts and provide the international commercial courts with
advisory opinions on issues of foreign law that arise in the
course of the courts’ handling of international commercial
disputes." In addition, these members may give advice on the
formulation of judicial interpretations and judicial policies
related to international commercial disputes. The expert
committee will benefit from the collective experience of
members from different jurisdictions and legal systems, with
the first group comprised of 32 Chinese and foreign experts

WU Yin & Jia Quan

majored in Ethnicity, Race & Migration, and a J.D. from Stanford Law School.
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from a variety of geographic regions and different fields of
expertise.'” The degree to which the practical experiences and
expertise of the committee come into play in the resolution
of legal disputes as well as how the international background
of different members informs their activities will ultimately
determine the significance of this new body.

Deepening Cooperation in Judicial Affairs and Law
Enforcement

China has generally stated that it supports “parties
participating in the BRI in their efforts to deepen
cooperation in [these areas|, including exploring the
establishment of cooperation mechanisms to strengthen
mutual recognition and enforcement of judgments in civil
and commercial matters and to promote service of judicial
documents as well as investigation and evidence collection
in civil and commercial matters”” On July 17, 2018, 21
Chinese local courts “along the Belt and Road” entered
into a framework agreement on cooperation in judicial
affairs.'” While the official agreement is not yet publicly
available, sources say that China is seeking to strengthen
comprehensive collaboration among the 21 local courts
in judicial matters including, inter alia, the filing of cases,

WU Yin graduated from Peking University Law School in 2016, with the honor of being named an
outstanding graduate. Thereafter, he joined the Beijing office of Davis Polk & Wardwell LLP, where
he worked as a legal professional for more than two years. Mr. Wu has a demonstrated long-time
commitment to the development of Chinese society and the country’s legal system. While a law
student, he served as president of the Peking University Legal Aid Association and led a volunteer
team of a Chinese government program offering basic legal courses to more than 5,000 primary- and
middle-school students.

Jia Quan is a legal assistant at the Hong Kong office of King & Wood Mallesons. She specializes in
the formation of private equity funds, fund restructuring, and co-investment arrangements. She
has worked on behalf of over ten famous asset management companies, large sovereign wealth
funds, top international institutional investors, Chinese insurance companies and banking entities
on funds formation and their investments in global and Asian private funds. Ms. Quan received her
LL.B. from Nanjing University in China and her LL.M. from the London School of Economics and
Political Science (LSE) in the United Kingdom.
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The July 2018 Belt and Road Forum on the Legal Cooperation organized by China’s Ministry of Foreign Affairs and the China Law Society

exercise of jurisdiction, legal enforcement, and information
exchange.”” As the experiences accumulated by the local
courts will likely be used in a wider context in the future,
especially to show how the courts of the many countries
participating in the BRI might collaborate, it is worth
keeping close track of updates and progress with respect to
this pilot program.

GOALS 3 and 4: “Promoting International Rule of
Law by Enhancing Cooperation under the BRI” and
“Advancing Legal Exchange under the BRI”

The Joint Statement frames increased cooperation and legal
exchange under the BRI as not only aimed at supporting
the initiative but also promoting international rule of law.
Goal 3 calls for cooperation on the basis of “extensive
consultation, joint contribution and shared benefits®
consistent with fundamental principles of international
law and the basic norms of international relations as well
as multi-level, multi-channel, and comprehensive legal
cooperation that includes the involvement of international
and regional organizations.'® With respect to legal exchange,
Goal 4 calls for greater cooperation among legal services
industries, especially the development of training programs

and platforms to exchange legal information on foreign
law as well as treaties concluded and acceded to by parties
participating in the BRL.” These goals are closely related, as
the greater amount and quality of legal exchange addressing
the complex issues arising under the BRI will lead to
cooperation that is consistent with the international rule
of law so as to achieve greater benefits for all parties. The
following activities have made some progress in this regard.

Empowering Lawyers to Handle BRI-Related Practice

International and regional organizations, civil society,
research institutions, and the private sector have been
encouraged to work together to train legal professionals on
BRI-related issues as well as increase their capacity related
to the initiative.

Legal Cooperation Platform. On July 29, 2017, during
the One Belt One Road Legal Services International
Forum held in Chengdu, China, a platform for cross-
border cooperation among legal services industries was
established to support the BRI.'" Thirty-four law firms
from various countries jointly established a global legal
services organization that gives law firms from different

China Guiding Cases Project
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countries involved in the initiative more opportunities
to exchange knowledge and experience regarding
international business practices as well as their views on
specific regulatory concerns and risk mitigation strategies
from local law perspectives. As parties participating in
the initiative will inevitably face complex and sensitive
issues from new business environments and different
legal systems, law firms will play a vital role in providing
legal advice on domestic laws, procedural rules, and the
generally accepted business practices of participating
countries to illuminate and mitigate the risks involved
in BRI projects. Sharing accumulated knowledge on
platforms like this one will enable legal service providers
to clarify how individual projects can achieve their
commercial objectives while complying with relevant
legal requirements.

Training Programs. To boost legal cooperation and
provide relevant training to support the BRI, China also
announced at the 2018 B&R Legal Forum a plan to fund
the “Belt and Road Legal Cooperation Research and
Training Program” Though the details are currently
unclear, the initiative will likely provide benefits similar
to those offered by existing programs, like the All China
Lawyers Association (the "ACLA”) training program for
cross-border lawyers seeking to become leaders in BRI-
related legal issues.”” The ACLA training program has
already organized four training sessions annually since
2013, training more than 500 cross-border lawyers and
organizing 164 lawyers to study abroad.”

The “Belt and Road Legal Cooperation Research and
Training Program” will have a great deal of influence over
the initiative based on its curricula. Will the overall framing
of trainings organized under the program go beyond
highlighting relevant international and national laws and
take into account China’s particular views of the rule of law,
i.e., “socialist rule of law with Chinese characteristics’,”
which critics consider to be more akin to rule by law?® Or
will the concept “international rule of law™ carry another
connotation: that the new goal of international rule of law
is to center international relations on cooperation and
mutual benefit?* Including more universal perspectives
on international rule of law issues that are not unique to
China will give BRI training programs greater legitimacy
and produce more lawyers who are able to tackle complex
cross-border issues in other jurisdictions.

Legal Network. Another development has been the joint
establishment by the ACLA and China’s Ministry of Justice
of a pool of high-level legal professionals who can be
engaged to support the BRI. Announced at the June 2017
launching ceremony for the “Legal Environment Report of
the Belt and Road Countries” in Beijing, the pool includes
law firms and legal professionals hailing from different

¥ B G-k f ] B

countries and with expertise in different practice areas who
can be recommended to oversee BRI-related arbitrations
or represent Chinese companies investing in countries and
regions involved in the global initiative.”® According to
reports, there are currently 143 Chinese and foreign law
firms, and 205 Chinese and foreign lawyers in the pool.
As the BRI grows and related disputes arise, this can be
a resource for those seeking representation equipped to
handle the unique complexities and issues posed by the
initiative. For it to be seen as useful and unbiased, the pool
must continue to include lawyers and firms not only with
the necessary expertise to advise on various BRI-related
issues but also a good portion with real ties to different
countries and regions.

Exchanging Information Relevant to the BRI

Multiple official Chinese resources have been developed
over recent years which can be utilized by the legal sector
when advising on matters related to the initiative.

Official Website. The Belt and Road Portal (the “B&R
Portal”) is the official Chinese website that serves as
the authoritative source of the latest news, policies, and
stories about the BRI for Chinese and overseas readers.
Presented in six international languages (i.e., Chinese,
English, French, Russian, Spanish, and Arabic) and
highlighting the official priorities and policies related
to the BRI, the B&R Portal is the first step to increasing
cross-border legal exchange under the initiative. The
resource makes available some bilateral treaties between
China and participating countries, which directly aligns
with the objective of establishing a public database of
relevant treaties between China and countries involved
in the initiative. The Chinese and English versions of
the website include considerably more resources and
information, however, and so more effort should be
placed on filling out the other language versions to
increase access to important BRI legal materials among
those who do not speak English or Chinese.

Annual publications. China’s Ministry of Commerce also
publishes two important resources annually which can serve
to support the BRI. First, its annual Guide for Countries
and Regions on Overseas Investment and Cooperation
introduces the laws and regulations as well as business
opportunities and operational risks associated with the
172 countries and regions where Chinese enterprises
are contemplating investment, contract projects, and
labor services cooperation.” In addition, the Report on
Development of Chinas Outward Investment and Economic
Cooperation in 2017 notes the experience of Chinese
parties in outward investment and cooperation in the
previous year.”* Both of these resources highlight the legal
landscape that has underlain recent Chinese investment,
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which can be shared under the goal of advancing legal
exchange which ultimately supports the BRI

Legal Database. The SPC has also been proactive in
promoting legal exchange, with its launch in September
2017 of the bilingual Chinese legal information database
Global China Law.”® Targeting both domestic and
foreign users, Global China Law presents important laws,
regulations, and judicial interpretations promulgated
by China’s central and local governments since 1949, as
well as guidance and reference cases issued by the SPC
and courts of all levels. Reflecting the judicial practice
of Chinese courts as well as the reasoning and opinions
of Chinese judges, these cases present a general picture
of Chinas legal system and show how Chinese law can
be interpreted and applied in practice, which promotes
more in-depth understanding of the Chinese legislative
system and judicial practice among legal professionals
from different countries involved in the BRI. In addition,
the database presents the evolution of the Chinese legal
system from ancient to modern times, and introduces
China’s current judicial system. The platform may serve
as an example for other countries involved in the BRI, and
perhaps inspire them to establish similar platforms which
may eventually be integrated into a single, comprehensive
platform to support the global initiative.

Clearer Blueprint with Potential for Win-Win

The 2018 B&R ILegal Forum provided more clarity
surrounding what China’s BRI blueprint is. By pursuing the
goals discussed above, China may be able to achieve “win
win cooperation” especially with those countries that stand
to gain new access to international markets and valuable
infrastructure development from their participation in
the BRI. However, the fine points of cooperation—for

instance, the curricula of BRI-related training programs,
the actual impact that the international commercial expert
committee can produce, and the quantity and quality of
legal exchange—will ultimately guide the resolution of
individual disputes under the BRI, which will determine
the biggest winners of the global initiative in the end.

More efforts must be made by China and other participating
countries to train more cross-border lawyers in relevant
laws that have an international scope as well as domestic and
regional regulations. In addition, it is important for China
and countries participating in the BRI to negotiate and sign
new, and update existing, agreements in a wide variety of
areas to reduce the overall number and severity of disputes
under the global initiative. Legal cooperation agreements
will be especially important going forward, to clarify how
disputes that cannot be avoided will be resolved.™

At the 2018 B&R Legal Forum, Chinese State Councilor
and Foreign Minister WANG Yi said, “We believe rules
and rule of law are essential for [the] BRI to develop in the
world. They are also the safety valve against uncertainties
and challenges™ It is in specific countries and cases that
the degree of protection as well as the benefits enjoyed by
individual parties involved in the initiative will become
clear. Therefore, while China has made significant progress
towards the goals discussed above, which seem consistent
with bringing mutual benefits to host countries, it will
be important to continue to monitor developments with
respect to each as the initiative gains more ground and
influences legal developments in China and around the
world. Only then will it be possible to determine whether
the BRI lives up to the goals set forth in documents like
the Joint Statement, and whether the initiative serves to
promote Chinas unilateral ambitions or truly allows for
multilateral gains. @

* The citation of this CLC Spotlight™ is: Jennifer Ingram, WU Yin, & Jia Quan, Chinas “Belt and Road” Blueprint: Promoting Unilateral Ambition [=]73

or Multilateral Gains?, 2 CHINA Law CONNECT 63 (Sept. 2018), also available at STANFORD LAw ScHoOL CHINA GUIDING CAsEs ProOJECT, CLC
Spotlight™, Sept. 2018, http://cge law.stanford.edu/cle-spotlight/cle-2-201809-bandr-2-ingram-wu-quan.

The original, English version of this piece was edited by Dimitri Phillips and Dr. Mei Gechlik. The information and views set out in this piece are
the responsibility of the authors and do not necessarily reflect the work or views of the China Guiding Cases Project.

L See, e.g., Malaysia Has Axed $22 Billion of Chinese-Backed Projects, in a Blow to China’s Grand Plan to Dominate World Trade, BUSINESS INSIDER,

Aug. 21, 2018, https://www.businessinsider.com/malaysia-axes-22-billion-of-belt-and-road-projects-blow-to-china-2018-8; Douglas Bullock, After A Brief Silence,
Skeptics of China’s Belt and Road Initiative Are Speaking Up Again, FORBES, Apr. 18, 2018, hitps://www.lorbes.com/sites/douglasbulloch/2018/04/18/china-belt-road-
initiative-obor-silk-road/#2e4d1eb54daa.

{esh sk 22 BB Fo2 | R L L2 B0 BT 54TH0) (Vision and Actions on Jointly Building Silk Road Economic Bell and 21st-Century Maritime
Silk Road), issued by the National Development and Reform Commission, Ministry of Foreign Affairs, and Ministry of Commerce of the People’s Republic of China,
with State Council authorization, on Mar. 28, 2015, https://eng.vidaiyilu.gov.cn/qwyw/qwib/1084.htm.

Statement of the Co-Chairs of the Forum on the Belt and Road Legal Cooperation, July 3, 2018, https://www.fmpre.govien/mfa_eng/wibxw/t1573635.shtml [hereinafter
“Joint Statement”). 'The Chinese version ( “—# —#" kit &EEFF#IE®LF /5 F98) can be accessed at https://www.mfa.gov.cn/web/wibxw_673019/
t1573634.shtml.

‘The English version translates this term as “legitimate” but it should be “legal”.

Joint Statement, supra note 3, paragraph 18.

Id., paragraphs 20-22.

(AT “—F—8" AEH FEHBEHFNAGERL) (Opinion Concerning the Establishment of the "Belt And Road" International Commercial
Dispute Resolution Mechanism and Institutions), issued by the General Office of the Communist Party of China Central Committee and the General Office of the State
Council on June 27, 2018, http://www.gov.cn/zhengce/2018-06/27 /content_5301657 htm. An English version of this document is available for reference only at the
official website of the international commercial courts, at http://cicc.court.gov.cn/html/1/219/208/210/819.html.
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(RAHARFEATREIARE FERE TFAMGMED (Provisions of the Supreme Peaple’s Court on Several Issues Concerning the Establishment of the International
Commercial Courts), passed by the Adjudication Committee of the Supreme People’s Court on June 25, 2018, issued on June 27, 2018, effective as of July 1, 2018, 2 CHINA
Law CoNNECT 83 (Sept. 2018), also available al STANFORD Law ScHooL CHINA GUIDING CasEs PROJECT, B&R Texts™, Sept. 2018, http://cge law.stanford.edu/belt-and-
road/b-and-r-lexts/20180701-provisions-re-intl-commercial-courts [hereinafter “Provisions”].

(RAAREREATRLZEEHFEREER SR E) (Decision of the Supreme People’s Court on the Establishment of the International Commercial Expert
Committee), issued by the Supreme People’s Court on Aug. 24, 2018, http://cicc.court.goven/html/1/219/235/243/index.html.

Provisions, supra note 9, Articles 8 and 12.

(RAARFEATHEAR T FERER AR FRERAMRE) (Decision of the Supreme People’s Court on the Appointment of the First Group of Members
of the International Commercial Expert Committee), issued by the Supreme People’s Court on Aug. 24, 2018, http://cicc.court.gov.cn/html/1/219/235/245/index html.
Joint Statement, supra note 3, paragraph 21.
21K iR B SO R A R R &) ) AR AR SR WL (21 Local Courts Along the “Belt and Road” Sign a Judicial Cooperation Framework Agreement
in Lianyungang), July 17,2018, {FSARZEREM) (WWWCOURL.GOV.CN), www.court.gov.cn/zixun-xiangging- 107961 himl,

Id.
Joint Statement, supra note 3, paragraphs 5-8.
Id., paragraphs 23-28,

{ =" EABEIERE) (A BRI-Focused Global Legal Services Organization Has Been Established), XINHUA, July 30, 2017, http://www.xinhuanet.com/2017-
07/30/c_1121403198.htm.

Speech of Chinese State Councilor and Foreign Minister WANG Yi at the 2018 Forum on the Belt and Road Legal Cooperation: Stronger Legal Cooperation for
Sound and Steady Development of the Belt and Road Initiative, July 2, 2018, www.fmprc.gov.en/mfa_eng/zxxx_662805/t1573636.shtml, The Chinese version (4o 3%
B FF ke e4F 30 " — % — 87 HERATAEBUR) can be accessed at https://www.fmprec.gov.en/web/wibz_673089/zyjh_673099/t1573308.shtml.

(A iFHamEHER “—F—8" BREFEFTEERRED  (Ministry of Justice of China and ACLA Released Reports of Legal Environments of Be&R

Countries) https://www.yidaiyilu.gov.cn/info/iList.jsp?tm_id=126&cat_id=10122&info_id=17071.

Id.

See {(FHF XL TERFRREEEET T RARMGEZ) (Decision of the CPC Central Commitlee on Several Major Issues Concerning the Comprehensive
Promotion of the Rule of Law), passed at the Fourth Plenary Session of the 18th Central Committee of the Communist Party of China on Oct. 23, 2014, http://www.gov.cn/
xinwen/2014-10/28/content_27717 14.htm (which mentions this phrase).

See Josh Chin, Rule of Law’ or ‘Rule by Law’? In China, a Preposition Makes All the Difference, THE WALL STREET JOURNAL, Oct. 20, 2014, https://blogs.wsj.com/
chinarealtime/2014/10/20/rule-of-law-or-rule-by-law-in-china-a-preposition-makes-all-the-difference.

See Chinese Vice Minister LIU Zhenmin’s Keynote Speech at the International Symposium on “The Charter of the United Nations and the Post-War International
Order”, #e47 (B3) AL 545 3 3 (Safeguarding the Authority of the UN Charter and Promoting Win-Win Cooperation), Apr. 14, 2015, http://www.mfa.gov.
cn/web/ziliao_674904/zyih 674906/t1255141.shtml (proposing the new goal of international rule of law in which international relations are centered on cooperation
and mutual benefit).

{hEgSE “—F—3" BESEABEERERE S (ACLA Established Cooperation Network with BeR countries), XINHUA, June 24, 2017, http:/fwww.
xinhuanet.com/silkroad/2017-06/24/c_1121203227.htm.

For the Chinese version of the official B&R Portal, visit https://www.yidaiyilugov.en. For the English version, visit https://eng.yidaiyilu.gov.en.

{abshar e @Al LR) 1) (Guide for Countries and Regions on Overseas Investment and Cooperation), hitp://fec.mofcom,gov.cn/article/gbdgin.

{dr @A SR F A L RIRE ) (Report on Development of China’s Outward Investment and Economic Cooperafion), hitps://www.yidaiyilu.gov.cn/wem.files/
upload/CMSydylgw/201705/201705240923004.pdf.

See President and Chief Justice of SPC ZHOU Qiang’s keynote speech at the launch ceremony of Global China Law held on September 26, 2017, http://www.court.gov.
en/zixun-xiangqing-62022 html. The Global China Law website can be accessed at https://www.globalchinalaw.com.

"The CGCP compiles primary sources forming the legal framework of the BRI, including currently effective legal cooperation agreements between China and Belt & Road
Countries™, and posts them on its website as Belt & Road Texts™.

Speech of Chinese State Councilor and Foreign Minister WANG Yi, supra note 19.
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CGCP’s Call for Experts Connect™ Submissions:
Implications of China’s New International Commercial Courts

On July 1, 2018, the Provisions of the Supreme People’s Court on Several Issues Concerning the Establishment of the
International Commercial Courts (the “Provisions™) came into effect.! Two international commercial courts have been
established, in Shenzhen and Xian. The Provisions specifically state that a primary aim of these courts is to “serve and
safeguard” the development of the Belt and Road Initiative (the “BRI”) by providing an efficient and impartial platform for
the resolution of international commercial disputes.

The Provisions contain several articles that have attracted significant attention. Chief among them is Article 11, providing
for the establishment of an International Commercial Expert Committee, members of which may act as mediators of certain
disputes and are expected to play significant roles in the development of Chinas new dispute resolution system where
mediation, arbitration, and litigation are seamlessly linked together. A group of 32 experts were appointed in August 2018.

Given the significance of these international commercial courts, the CGCP welcomes submissions (ranging from 1,000
to 2,500 words, in English or Chinese, plus, if necessary, approximately 250 to 500 words for well-formatted footnotes)
from practitioners and other experts inside and outside the United States on the implications of these newly-established
international commercial courts. Authors of accepted submissions will receive editorial support from the CGCP and
edited versions approved by authors will be published in English and Chinese in our Experts Connect™ series. Among
the commentaries featured in China Law Connect, this series is dedicated to the views of Chinese and foreign experts on
select legal issues presented for the benefit of legal practitioners, business professionals, and students around the world.

Interested contributors should direct queries and send completed submissions to Jennifer Ingram, Managing Editor of
the CGCP, at jaingram@stanford.edu. Deadline: October 31, 2018.
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SRR T AARAE R 2 e if A, FAATEMERAR. R, FRANEREGINY SRRSO ERTE
FEREER, 328X E 0 £20185F8 1 k£ 4E,

EFREEFEHFHEGESNE, CCGCPMIE LA £EE A6 HEMLE S ERRETAHBF (1,000£2,5005F,
TIHRLET e eE, LTHERX RS, 42505500869 iE) , A EXEFR VAR ELE NS
L, #FHv@, CGCPHAKARGMIEFRBERE LE, HEEFEEE R ZORBFRAF AP EIEY ALK
ARMNEREHEMAF S, 458 (PREREEE) PIrbRLEN 3, ZAFSE P F R L2k
PR E AN E, R RENAEENLAR, Bt ATFPE AP EE,

H A FATE, HRARAT R G5 TN A E ZCGCPHAT HEE £ 848K L, jaingram@stanford.edu, &k
B 20184104318,

V(R ABARGER K TR B RS YRR T M MR (Provisions of the Supreme Peoples Court on Several Issues Concerning the g
Establishment of the International Commercial Courts), passed by the Adjudication Committee of the Supreme People’s Court on June 25, 2018,
issued on June 27, 2018, effective as of July 1, 2018, 2 CHINA Law ConnecT 83 (Sept. 2018), also available at STANFORD Law ScHoOL CHINA
GuipING Cases Project, BaR Texts™, Sept. 2018, hitp://cgelaw.stanford.edu/belt-and-road/b-and-r-texts/20180701 -provisions-re-intl-
commercial-courts.
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s Submit your answers to
% the questionnaire online
b at hitps://bit.ly/2Cs6Ry4.

Dear Friends of the China Guiding Cases Project,

On June 27, 2018, the Supreme People’s Court of China
issued the milestone Provisions of the Supreme Peoples
Court on Several Issues Concerning the Establishment of
the International Commercial Courts (the “Provisions”),'
and in quick succession established the First International
Commercial Court in Shenzhen and the Second
International Commercial Courtin Xi'an. The international
commercial courts are an important component of the
international commercial dispute resolution mechanisms
for China’s Belt and Road Initiative.

The CGCP has continuously followed the development of
the Belt and Road Initiative and is currently undertaking
academic research into the international commercial
courts. We have excerpted below ten key articles of the
Provisions and are soliciting your evaluation and comments
on each of these articles. Your valuable opinions will be
incorporated into our research, and through our worldwide
publication of the results, this research should be able to
further promote the development of the international
commercial courts.

Thank you for your participation,

The China Guiding Cases Project

b

Please rate your evaluation of each Article listed below
(the values range from 1 to 5, with “1” being highly
negative and “5” being highly positive), and provide any
comments you have.

Question 1
Article 2

The international commercial courts shall accept the
following cases:

(1) first-instance international commercial cases where
the parties have, in accordance with Article 34 of the
Civil Procedure Law, agreed to select the jurisdiction

CHINA LAW CONNECT s Issue 2 (September 2018)

Questionnaire: Rules on China’s
International Commercial Courts*

Zihao Zhou & Nathan Harpainter
Assistant Managing Editors, China Guiding Cases Project

of the Supreme People’s Court and where the subject
amount is at least RMB 300 million;

(2) first-instance international commercial cases where a
high people’s court has jurisdiction but believes that it
is necessary for the Supreme People’s Court to handle
the case and obtains permission [to transfer the case];

(3) first-instance international commercial cases that have
a significant impact on the country as a whole;

(4) [cases] where preservation [of evidence, property,
etc. before or during]| arbitration is applied for in
accordance with Article 14 of these Provisions, or
where revocation or enforcement of an international
commercial arbitral award is applied for [in accordance
with the same provision]; and

(5) other international commercial cases that the Supreme
People’s Court believes should be handled by an
international commercial court.

1 2 a3 4 s
Highly Highly
Negative Positive

Additional Comments (if any):

Queslion 2
Article 3

A commercial case with one of the following circumstances
may be determined to be an international commercial case
as referred to in these Provisions:

(1) one or both party/-ies is/are (a) foreigner(s), stateless
person(s), or foreign enterprise(s) or organization(s);

(2) the habitual residence(s) of one or both party/-ies is/
are outside the territory of the People’s Republic of
China;

(3) the subject property is outside the territory of the
People’s Republic of China;

(4) the legal facts that generated, changed, or eliminated
the commercial relationship occurred outside the
territory of the People’s Republic of China.

China Guiding Cases Project
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Zihao Zhou and Nathan Harpainter, Assistant Managing Editors of the CGCP

Zihao Zhou is a legal professional at the Beijing and Hong Kong offices of Skadden, Arps,
Slate, Meagher & Flom LLP, where he focuses on capital market transactions, mergers and
acquisitions, and SEC compliance matters of China-based “new economy” companies, and has
been involved in several of the globally largest initial public offerings of technology companies
in 2018. Previously, he also worked as an intern at the Beijing office of Norton Rose Fulbright
LLP and the Legal Working Group of the European Union Chamber of Commerce in China.
Mr. Zhou received his Bachelor of Laws (Distinction) degree from Shandong University and his
fully-funded Master of Common Law degree from the University of Hong Kong. He was also a
visiting scholar at Columbia Law School in the summer of 2016.

Nathan Harpainter is a member of the California State Bar, currently in private practice focusing
on civil and probate litigation. Mr. Harpainter has a J.D. from Santa Clara University School of
Law and a B.A. and M.A. in International Policy from the Monterey Institute of International
Studies. Prior to attending law school, he also worked as a research associate focusing on China
and East Asian politics at the Center for Strategic and International Studies in Washington D.C.,
and as a research intern at the Beijing Office of International Crisis Group.

01 02 03 D4 05 (1) provided by the parties;
Highly Highly (2) provided by Chinese or foreign legal experts;
Negative Positive ~ (3) provided by institutions [offering] services for

ascertaining the law;

(4) provided by members of the International Commercial
Expert Committee;’

(5) provided by the central organs of counterpart countries
that have entered into judicial assistance agreements

Additional Comments (if any):

Question 3 with China;?
(6) provided by the Chinese embassy or consulate in the
Article 5 [relevant] country;

(7) provided by the embassy of the [relevant] country in

To handle a case, an international commercial court forms
a collegial panel with three or more judges.

In deliberating a case, the collegial panel implements
the principle of having the minority follow the majority.
Minority opinions may be stated clearly in the adjudication
documents.

01 02 03 04 as
Highly Highly
Negative Positive

Additional Comments (if any):

China;
(8) other reasonable channels.

Materials about the law outside the territory provided
through the above-mentioned channels and expert
opinions should be presented, in accordance with legal
provisions, to the [international commercial] court, and
the opinions of each party should be fully heard.

01 02 O3 04 as
Highly Highly
Negative Positive

Additional Comments (if any):

Question 4
Article 8
When a law outside the territory should be applied to a

case handled by an international commercial court, [the
law] may be ascertained through the following channels:

¥ B G-k f ] B

Question 5
Article 9

Where evidentiary materials submitted by a party to an
international commercial court are formed outside the
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territory of the People’s Republic of China, they should be
cross-examined in court, regardless of whether they have
been notarized, certified, or [processed through] other
certification procedures.

Where evidentiary materials submitted by a party are in
English and [the English-only submission is made] with
the consent of the other party, [the party] is allowed not to
submit Chinese translations.

m 2 13 4 15
Highly Highly
Negative Positive

Additional Comments (if any):

Question 6

Article 11

The Supreme Peoples Court shall establish the
International Commercial Expert Committee and
select qualified international commercial mediation
institutions and international commercial arbitration
institutions to jointly establish, together with the
international commercial courts, a dispute resolution
platform where mediation, arbitration, and litigation

are seamlessly linked together, creating a “one stop”
international commercial dispute resolution mechanism.

The international commercial courts support the parties’
selection, through [the use of] a dispute resolution platform
where mediation, arbitration, and litigation are seamlessly
linked together, of a method that they believe to be suitable
for resolving [their] international commercial dispute.

01 02 a3 04 as
Highly Highly
Negative Positive

Additional Comments (if any):

Question 7
Article 12
Within seven days of its accepting a case, an international

commercial court may, with the consent of the parties,
entrust a member of the International Commercial Expert

Committee or an international commercial mediation
institution to mediate [the case].

01 02 a3 04 0s
Highly Highly
Negative Positive

Additional Comments (if any):

Question 8
Article 14

Where the parties agree to select arbitration by an international
commercial arbitration institution as provided for in Article
11 Paragraph 1 of these Provisions, they may, prior to applying
for arbitration or after the commencement of the arbitration
proceedings, apply to an international commercial court for
the preservation of evidence, property, or an act.

Where a party applies to an international commercial
court for the revocation or enforcement of an arbitral
award made by an international commercial arbitration
institution as provided for in Article 11 Paragraph 1 of
these Provisions, the international commercial court shall
review [the application] in accordance with relevant legal
provisions, including those of the Civil Procedure Law.

01 02 a3 04 as
Highly Highly
Negative Positive

Additional Comments (if any):

Question 9
Article 16

With respect to a judgment, ruling, or mediation statement
that has been rendered by an international commercial
court and that has already come into legal effect, a party
may, in accordance with the provisions of the Civil
Procedure Law, apply to the headquarters of the Supreme
People’s Court for a retrial [of the case].

[Where] the headquarters of the Supreme People’s Court
accepts an application for a retrial case as provided for in the
preceding paragraph and has a retrial of the case, it should
form a separate collegial panel [to handle the case].

China Guiding Cases Project
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1 2 3 4 15 platforms, provide litigation convenience to litigation
Highly Highly Partu:lpa.nt.s, anfi shall support the use of online rnf:thods

in the registration of cases, payment of fees, review of
files, exchange of evidence, service of process, initiation of
courtroom proceedings, etc.

Negative Positive

Additional Comments (if any):

01 02 a3 04 as
Highly Highly
Question 10 Negative Positive
Article 18 Additional Comments (if any):
The international commercial courts shall, through
electronic litigation service platforms, trial process
information platforms, and other litigation service X Thank you for your participation***

2 CHINA Law CoNNECT 75 (Sept. 2018), also available at STANFORD Law ScHOOL CHINA GUIDING Casks ProjecT, CLC Spotlight™, Sept.
2018, http://cge.law.stanford.edu/cle-spotlight/cle-2-201809-bandr-3-zhou-harpainter. 'The original, English version of this piece was edited
by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik.

VORAARFERX TR LIEFEFFEEESTEAMAOME)  (Provisions of the Supreme Peoples Court on Several Issues Concerning the z
Establishment of the International Commercial Courts), passed by the Adjudication Committee of the Supreme People’s Court on June 25, 2018,
issued on June 27, 2018, effective as of July 1,2018, 2 CHINA Law CONNECT 83 (Sept. 2018), also available at STANFORD Law ScHoOL CHINA GUIDING CASES PROJECT,
B&R Texts™, Sept. 2018, http://cge.law.stanford.edu/belt-and-road/b-and-r-lexts/20180701-provisions-re-intl-commercial-courts.

A total of 32 experts were appointed in August 2018 as the first group of members of the International Commercial Expert Committee. See,e.g, (& ARZR X
THERFEHFERETN L TR EREN Y HRZ) (Decision of the Supreme Peoples Court on the Appointment of the First Group of Members of the International
Commercial Expert Committee), issued by the Supreme People’s Court on Aug. 24, 2018, http://cicc.court.gov.en/html/1/219/235/245/index. html.

The original text reads “#.E” (“my country”) and is translated herein as “China”.
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Do you like the design
of China Law Connect?

Is your company or organization looking for a flexible
and creative graphic designer?

For over 20 years, Bojan Ostojic has been supporting
clients around the world to produce professional
publications, websites, and advertising materials in
different languages (including English and Chinese).

If you have a project you need help on, contact Bojan
at quantumsomnium@gmail.com.

China Law Connect welcomes sponsored content

from law firms, businesses, or other organizations

around the world that are interested in reaching our
global readership.

Want to advertise open
positions with your firm,
business, or organization;
recent news and
accomplishments;
or upcoming events?

If you are interested in sponsoring content to

appear in future issues of the journal, please contact

Shuohan Fu, Associate Managing Editor of the
CGCP, at shuohanf@stanford.edu.
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Provisions of the Supreme People’s Court

on Several Issues Concerning the Establishment

In order to impartially and promptly handle international
commercial cases in accordance with law, equally protect
the legal rights and interests of Chinese and foreign parties,
create a stable, fair, transparent, and convenient international
business environment governed by the rule of law, and serve
and safeguard the construction of the “Belt and Road”, [the
Supreme People’s Court,] in accordance with the Organic
Law of the People’s Courts of the Peoples Republic of China,
the Civil Procedure Law of the Peoples Republic of China,
and other laws, and in combination with actual adjudication
work, [formulates] the following provisions on issues related
to the establishment of the international commercial courts!
of the Supreme People’s Court.

Article 1

The Supreme People’s Court establishes international
commercial courts The international commercial
courts are permanent adjudicatory bodies of the Supreme
People’s Court.

Article 2

The international commercial courts shall accept the

following cases:

(1) first-instance international commercial cases where
the parties have, in accordance with Article 34 of the
Civil Procedure Law, agreed to select the jurisdiction
of the Supreme People’s Court and where the subject
amount is at least RMB 300 million;

(2) first-instance international commercial cases where a
high people’s court has jurisdiction but believes that it
is necessary for the Supreme People’s Court to handle
the case and obtains permission [to transfer the case];

(3) first-instance international commercial cases that have
a significant impact on the country as a whole;

(4) [cases] where preservation [of evidence, property,
etc., before or during] arbitration is applied for in
accordance with Article 14 of these Provisions, or
where revocation or enforcement of an international
commercial arbitral award is applied for [in accordance
with the same provision]; and

(5) other international commercial cases that the Supreme
People’s Court believes should be handled by an
international commercial court.

of the International Commercial Courts*

Article 3

A commercial case with one of the following circumstances

may be determined to be an international commercial case

as referred to in these Provisions:

(1) one or both party/-ies is/are (a) foreigner(s), stateless
person(s), or foreign enterprise(s) or organization(s);

(2) the habitual residence(s) of one or both party/-ies is/are
outside the territory of the People’s Republic of China;

(3) the subject property is outside the territory of the
People’s Republic of China;

(4) the legal facts that generated, changed, or eliminated
the commercial relationship occurred outside the
territory of the People’s Republic of China.

Article 4

Judges of the international commercial courts are selected
by the Supreme People’s Court from among senior judges
who have extensive experience in adjudication, are familiar
with international treaties, international conventions, and
international trade investment practices, and are able to
proficiently use at the same time Chinese and English as
working languages.

Article 5

To handle a case, an international commercial court forms
a collegial panel with three or more judges.

In deliberating a case, the collegial panel implements
the principle of having the minority follow the majority.
Minority opinions may be stated clearly in the adjudication
documents.

Article 6

A preservation ruling rendered by an international
commercial court may be designated for enforcement by a
lower-level people’s court.

Article 7

In handling a case, an international commercial court
determines, in accordance with the Law of the People’s

China Guiding Cases Project
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Republic of China on the Application of Laws to Foreign-
Related Civil Relations, the substantive law applicable to
the dispute.

Where the parties choose, in accordance with legal
provisions, the applicable law, the law chosen by the parties
should be applied.

Article 8

When a law outside the territory should be applied to

a case handled by an international commercial court,

[the law] may be ascertained through the following

channels:

(1) provided by the parties;

(2) provided by Chinese or foreign legal experts;

(3) provided by institutions [offering] services for
ascertaining the law;

(4) provided by members of the International Commercial
Expert Committee;’

(5) provided by the central organs of counterpart countries
that have entered into judicial assistance agreements
with China;*

(6) provided by the Chinese embassy or consulate in the
[relevant] country;

(7) provided by the embassy of the [relevant] country
in China;

(8) other reasonable channels.

Materials about the law outside the territory provided
through the above-mentioned channels and expert
opinions should be presented, in accordance with legal
provisions, to the [international commercial] court, and
the opinions of each party should be fully heard.

Article 9

Where evidentiary materials submitted by a party to an
international commercial court are formed outside the
territory of the People’s Republic of China, they should be
cross-examined in court, regardless of whether they have
been notarized, certified, or [processed through] other
certification procedures.

Where evidentiary materials submitted by a party are in
English and [the English-only submission is made] with
the consent of the other party, [the party] is allowed not to
submit the Chinese translations.

Article 10

An international commercial court may use audiovisual
transmission technology and other information networking
methods to investigate and collect evidence and organize
cross-examination.

T B G-k E A B

Article 11

The Supreme People’s Court shall establish the International
Commercial Expert Committee and select qualified
international commercial mediation institutions and
international commercial arbitration institutions to jointly
establish, together with the international commercial
courts, a dispute resolution platform where mediation,
arbitration, and litigation are seamlessly linked together,
creating a “one stop” international commercial dispute
resolution mechanism.

The international commercial courts support the parties’
selection, through [the use of] a dispute resolution
platform where mediation, arbitration, and litigation
are seamlessly linked together, of a method that they
believe to be suitable for resolving [their] international
commercial dispute.

Article 12

Within seven days of its accepting a case, an international
commercial court may, with the consent of the parties,
entrust a member of the International Commercial Expert
Committee or an international commercial mediation
institution to mediate [the case].

Article 13

Where the parties reach a mediation agreement following a
mediation presided over by a member of the International
Commercial Expert Committee or an international
commercial mediation institution, an international
commercial court may prepare and issue a mediation
statement in accordance with legal provisions; where the
parties request that a judgment be issued, [the international
commercial court] may prepare, based on the content of
the [mediation] agreement, a written judgment and deliver
it to the parties.

Article 14

Where the parties agree to select arbitration by an
international commercial arbitration institution as
provided for in Article 11 Paragraph 1 of these Provisions,
they may, prior to applying for arbitration or after the
commencement of the arbitration proceedings, apply to
an international commercial court for the preservation of
evidence, property, or an act.

Where a party applies to an international commercial
court for the revocation or enforcement of an arbitral
award made by an international commercial arbitration
institution as provided for in Article 11 Paragraph 1 of
these Provisions, the international commercial court shall
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review [the application] in accordance with relevant legal
provisions, including those of the Civil Procedure Law.

Article 15

The judgments and rulings rendered by the international
commercial courts are judgments and rulings with legal effect.

The mediation statements rendered by the international
commercial courts shall have the same legal effect as
judgments upon the statements’ being signed by both parties.

Article 16

With respect to a judgment, ruling, or mediation statement
that has been rendered by an international commercial
court and that has already come into legal effect, a party
may, in accordance with the provisions of the Civil
Procedure Law, apply to the headquarters of the Supreme
Peoples Court for a retrial [of the case].

[Where] the headquarters of the Supreme People’s Court
accepts an application for a retrial case as provided for in

* The citation of this B&R Text™ is; (S ABRKIR A TR S BEH FEEE T EMGHZ)  (Provisions of the Supreme Peoples Court on
Several Issues Concerning the Establishment of the International Commercial Courls), passed by the Adjudication Committee of the Supreme People’s
Court on June 25, 2018, issued on June 27, 2018, effective as of July 1,2018, 2 CHiNA Law ConnEcT 83 (Sept. 2018), also available at STANFORD LAW
ScHOOL CHINA GUIDING CASES PROJECT, B&R Texts™, Sept. 2018, http://cge law.stanford.edu/belt-and-road/b-and -1 texts/20180701- provisions- 'j3
re-intl-commercial-courts. An English version of the text is available for reference only at the official website of the international commercial

courts, at http://cicc.court.gov.en/html/1/219/199/201/817.html.

the preceding paragraph and has a retrial of the case, it
should form a separate collegial panel [to handle the case].

Article 17

A party may apply to an international commercial court
to enforce a judgment, ruling, or mediation statement that
has been rendered by an international commercial court
and that has already come into legal effect.

Article 18

The international commercial courts shall, through electronic
litigation service platforms, trial process information platforms,
and other litigation service platforms, provide litigation
convenience to litigation participants, and shall support the
use of online methods in the registration of cases, payment of
fees, review of files, exchange of evidence, service of process,
initiation of courtroom proceedings, etc.

Article 19

These Provisions shall be effective as of July 1, 2018. @

This document was primarily prepared by Nathan Harpainter and Zihao Zhou; it was finalized by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. Minor editing,
such as adding a few words included in square brackets and boldfacing the numbers of the provisions, was done to make the piece more comprehensible to readers;
all explanatory notes have been added by the China Guiding Cases Project. 'The following text is otherwise a direct translation of the original text released by the
Supreme People’s Court.

The text reads * [E i B ¥ i% 52", which would have been translated as “international commercial tribunal(s)” had the term “international commercial court” not been
widely used by the Chinese authorities (e.g., http://cicc.court.gov.cn), The use of “tribunal” can better indicate that this adjudicatory body is not a “3& 5" (“court”)
as understood in the context of the Chinese legal system.

China has (1) basic people’s courts, (2) intermediate people’s courts, (3) high people’s courts, (4) the Supreme People’s Court, and (5) special courts. According
to Article 29 of the Organic Law of the People’s Courls, the establishment of special courls (e.g., the three intellectual property courts in Beijing, Shanghai, and
Guangzhou) needs to be provided for by the Standing Committee of the National People’s Congress. The international commercial “courts” referred to herein were
established by the Supreme People’s Court by virtue of Article 31 of the Organic Law of the Peoples Courts, which provides: “The Supreme People’s Court shall set up
criminal tribunal(s), civil tribunal(s), economic tribunal(s), and such other tribuanls as deemed necessary”. See {F AR FoE ARERLEE) (Organic Law
of the People’s Courts of the People’s Republic of China), passed on July 1, 1979, issued on July 5, 1979, effective as of Jan. 1, 1980, revised or amended three times, most
recently on Oct. 31, 2006, effective as of Jan. 1, 2007, http://www.npc.gov.en/wxzl/gongbao/2006-12/05/content_5354938.htm.

The first two international commercial courts were established in late June 2018. See, e.g., China Inaugurates Two Int’l Commercial Courts, XINHUA, June 29, 2018,
http://www.xinhuanet.com/english/2018-06/29/c_137290628.htm.

A total of 32 experts were appointed in August 2018 as the first group of members of the International Commercial Expert Committee. See, e.g., (B ABRER A
THAERFHELFERA GBS TERNERZ) (Decision of the Supreme Peoples Court on the Appointment of the First Group of Members of the International
Commercial Expert Committee), issued by the Supreme People’s Court on Aug. 24, 2018, htip://cicc.court.gov.cn/html/1/219/235/245/index. html.

The original text reads “# 8" (“my country”) and is translated herein as “China”.

China Guiding Cases Project



b E R EE . $2 3 (20185F9H)

CGCP’s Call for Experts Connect™ Submissions:
Implications of China’s New International Commercial Courts

On July 1, 2018, the Provisions of the Supreme People’s Court on Several Issues Concerning the Establishment of the
International Commercial Courts (the “Provisions™) came into effect.! Two international commercial courts have been
established, in Shenzhen and Xian. The Provisions specifically state that a primary aim of these courts is to “serve and
safeguard” the development of the Belt and Road Initiative (the “BRI”) by providing an efficient and impartial platform for
the resolution of international commercial disputes.

The Provisions contain several articles that have attracted significant attention. Chief among them is Article 11, providing
for the establishment of an International Commercial Expert Committee, members of which may act as mediators of certain
disputes and are expected to play significant roles in the development of Chinas new dispute resolution system where
mediation, arbitration, and litigation are seamlessly linked together. A group of 32 experts were appointed in August 2018.

Given the significance of these international commercial courts, the CGCP welcomes submissions (ranging from 1,000
to 2,500 words, in English or Chinese, plus, if necessary, approximately 250 to 500 words for well-formatted footnotes)
from practitioners and other experts inside and outside the United States on the implications of these newly-established
international commercial courts. Authors of accepted submissions will receive editorial support from the CGCP and
edited versions approved by authors will be published in English and Chinese in our Experts Connect™ series. Among
the commentaries featured in China Law Connect, this series is dedicated to the views of Chinese and foreign experts on
select legal issues presented for the benefit of legal practitioners, business professionals, and students around the world.

Interested contributors should direct queries and send completed submissions to Jennifer Ingram, Managing Editor of
the CGCP, at jaingram@stanford.edu. Deadline: October 31, 2018.
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News and Events

July 2018 | Forum on the Belt and Road Legal Cooperation

From July 2 to 3, 2018, Dr. Mei Gechlik, Founder and
Director of the China Guiding Cases Project (“CGCP”) of
Stanford Law School, participated in the Forum on the Belt
and Road Legal Cooperation, which was jointly organized
by the Ministry of Foreign Affairs of China and the China
Law Society. More than 300 high-level officials and legal
practitioners representing over 40 countries and ten global
organizations attended the forum. H.E. WANG Yi, State
Councilor and Minister of Foreign Affairs of China gave the
keynote speech. Distinguished speakers included, among
others, the Minister of Justice of Serbia, Minister of Justice
of Jamaica, and the Former Deputy Prime Minister of
Thailand, as well as representatives from the United Nations,
Asian Infrastructure Investment Bank, and the Ministry
of Foreign Affairs of Turkey. Dr. Gechlik explained to the
audience how the CGCP has facilitated legal exchange and
cooperation related to the Belt and Road Initiative. The full
text of Dr. Gechlik’s speech will be published as part of the
Collected Papers of the Forum by the China Law Society. ®
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July 2018 | CGCP Presentation at European Union Chamber of Commerce in Beijing

Following the Forum on the Belt and Road Legal Cooperation, Dr. Gechlik was invited to speak at the European Union Chamber
of Commerce to discuss, among other topics, the establishment of China’s international commercial courts. The rigorous
discussion prompted the CGCP to design a questionnaire on the Provisions of the Supreme People’s Court on Several Issues
Concerning the Establishment of the International Commercial Courts and release a Call for Experts Connect™ Submissions on
the implications of these new international commercial courts. For the questionnaire, see page 75 and visit https://bit.ly/2Cs6Ry4
to submit your responses. For more information about how to contribute a piece on this topic to be published in the next issue
of CLC, see page 34 and visit hitps://cgc.law.stanford.edu/event/clc-2-201809-call-for-submissions. @

\ e —
N

China Cases Insights™ 2018 Writing Contest (Deadline: November 15, 2018)

In June 2018, the CGCP announced the 2018 China Cases Insights™ Writing Contest, which invites students and
professionals both inside and outside China to submit concise, original pieces highlighting the key takeaways from the
most important recent cases related to China. The CGCP has received many submissions so far and looks forward to
receiving more before the new, November 15, 2018, deadline.

Contest participants are welcome to submit individually or partner with another eligible person to co-author a piece.
Submissions should be emailed to contactcgcp@law.stanford.edu.

For more information about the writing contest, including all of the requirements for a complete submission, please visit:
https://cgc.law.stanford.edu/event/china-cases-insights-writing-contest-2018. ®
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September 2018 | Meeting with High-Level Delegation from the Ministry of Commerce of China

On September 18, 2018, the CGCP met with a high-level delegation from China’s Ministry of Commerce (“MOFCOM”)
to have an informal discussion at Stanford Law School. Organized by the international law firm Perkins Coie LLP, the
delegation of 22 MOFCOM and regional department officials was headed by Mr. LIU Danyang, Deputy Director General
of MOFCOM’s Trade Remedy and Investigations Bureau. CGCP Founder and Director Dr. Mei Gechlik discussed U.S.
trade laws and policies and their impact on U.S.—China relations as well as the important work that the CGCP has been
doing to illuminate China’s Case Guidance System for those seeking to do business in or related to China. ®

Attendees of the meeting with the delegation from the Chinese Ministry of Conmerce: Dr. Mei Gechlik (center), Mr. LIU Danyang (right), Mr. Michael
House (Managing Partner, Perkins Coie LLE Beijing) (left).

Upcoming Release of Post-Beijing Conference Book

By the end of 2018, the CGCP will publish a book presenting highlights of a large-scale conference titled “China Case
Guidance System and Belt and Road Initiative: Practical Insights and Prospects”, which the CGCP hosted at the Stanford
Center at Peking University in Beijing. More than 160 participants attended the conference, including judges, lawyers,
academics, and students from across China. Book chapters will include summaries of each of the conference sessions as
well as new and more detailed chapters contributed by approximately ten conference speakers. For more information about
the conference, please visit the CGCP website at: https://cge.Jlaw.stanford.edu/event/20180330-conference-in-beijing. ®
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