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Confused about China’s Place in the World?
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To excel in your business, legal practice, or academic research, you need
a trusted source like China Law Connect, the bilingual quarterly journal
that has helped more than 130,000 people around the world to understand
China and Chinese law.
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Don’t miss out!

Subscribe here to receive 2020 issues at a discounted rate:
https://cgc-store.law.stanford.edu/products/china-law-connect-2020-
subscription

Purchase the four 2019 issues here:
https://cge-store.law.stanford.edu/products/china-law-connect-2019-
subscription
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Editor’s Note*

Dr. Mei Gechlik

Dear Readers,

The year 2020 will likely be remembered as the year the world was searching for a 20/20 vision of what lies ahead and how we should move
forward during a particularly uncertain time.

Among many difficult questions, one might wonder: will the coronavirus pandemic drive foreign businesses and professionals away from
China? Or, on the contrary, will the need to stay afloat during this trying time make them less risk-averse and more ready to seize any
opportunities that arise?

China’s Foreign Investment Law

To help businesses, professionals, policymakers, and others make prudent decisions, I and Dimitri Phillips, former Co-Managing Director of
the China Guiding Cases Project (the “CGCP”), co-authored a CLC Spotlight™ piece, which is published in this issue of China Law Connect
(“CLC™), that shares our meticulous English translation of Chinas Foreign Investment Law. We also draw on various sources, including two sets
of rules issued by the country’s State Council and the Supreme People’s Court (the “SPC”), to provide key annotations on the new law.

Replacing China’ old foreign investment legal framework that had been in place for four decades, the Foreign Investment Law came into effect
on January 1 of this year, with explicit commitments to, among others, “further expand[ing] the opening [of China] to the outside [world]” and
“protect[ing] the legal rights and interests of foreign investment”. These commitments are not new. However, the imminent need to recover from
the current economic crisis may prompt China to take extraordinary measures to realize these commitments. In the coming months, current and
potential foreign investors will watch China closely to see how the country implements the Foreign Investment Law, especially provisions related
to the following aspects:

« “Negative lists” Will these lists be significantly shortened so that fewer areas are precluded from foreign investment?

+ The enterprise credit information publicity systems. Will the requirements for building these systems be eased so as to encourage more
foreign investment?

+ “Transparent and predictable” market environment. Will the Chinese government be more proactive in engaging foreign investors in the
process of setting policies and rules and keeping them informed of measures that may affect their rights and interests?

« Intellectual property (“IP”). ‘The Foreign Investment Law vows to protect the IP of foreign investors by, for example, prohibiting administrative
departments from using administrative means to force foreign investors” transfer of technology and holding administrative personnel who
disclose foreign investors’ trade secrets liable. What specific measures will be taken to enhance IP protection?

Transparency, Predictability, and Intellectual Property

Transparency, predictability, and TP have been areas of focus for the Chinese judiciary. Ten years ago, the SPC established the Guiding Cases
System with clearly identified goals: “to summarize adjudication experiences, unify the application of law, enhance adjudication quality, and
safeguard judicial impartiality”. In late December 2019, shortly before the Foreign Investment Law came into effect, 27 new Guiding Cases
("GCs?) (i.e., Guiding Cases No. 113-139) were released, bringing the total number of GCs to 139.

The release of Guiding Case No. 113 (Michael Jeffrey Jordan v. The Trademark Review and Adjudication Board of the State Administration for
Industry and Commerce and Qiaodan Sports Co., Ltd., An Administrative Case Concerning a Dispute over the “ 7~ %" (“Qiao Dan”) Trademark) has
formally turned a widely known dispute into a de facto binding precedent, and provided courts handling similar subsequent cases with guidance
on a few legal principles, including the following:

1. The right to name is a personal right that a natural person has over his name, and the right to name can constitute a prior right provided
for in the Trademark Law. Where the Chinese translation of a foreign natural person’s foreign name meets [certain]| conditions, [the
foreign natural person] may legally claim that it be given protection as a specific name in accordance with relevant provisions regarding
the right to name.

2. Where a foreign natural person claims the protection of the right to name with respect to a specific name, the specific name should meet
the following three conditions: (1) the specific name is, to a certain degree, well-known in China and is known to the relevant public; (2)

China Guiding Cases Project
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the relevant public uses the specific name to refer to the natural person; and (3) a stable correspondence relationship has already been
established between the specific name and the natural person.

For more information about this GC, see the bilingual version published in this issue of CLC.

While GCs are important, their real significance lies in their positive impact on subsequent cases with respect to increasing predictability. In
this issue of CLC, two China Cases Insight™ pieces shed light on this topic. In the first piece, Ruoyu Ren, Assistant Managing Editor of the
CGCP, analyzes 24 subsequent cases that explicitly mentioned Guiding Case No. 82 (WANG Suiyong v. Shenzhen Ellassay Fashion Co., Ltd. and
Hangzhou Intime Century Department Store Co., Ltd., A Dispute over Infringement of Trademark Rights). She explains, through her in-depth
analysis, how courts handling the subsequent cases have shown their different understandings of the line of reasoning used in Guiding Case No.
82. She observed:

These different insights can promote various interested parties’ in-depth discussions of the scope of application of Guiding Cases so as
to lay a solid foundation for the establishment of a better Guiding Cases System.

In the second China Cases Insight™ piece, Zihao Zhou, Associate Managing Editor of the CGCP, and Chi Che, Editor of the CGCP, analyze 66
subsequent cases that cited Guiding Case No. 8 (LIN Fangqging v. Changshu Kailai Industrial Co,, Ltd. and DAI Xiaoming, A Corporate Dissolution
Dispute). The “Main Points of the Adjudication” of Guiding Case No. 8 are:

Article 183 of the Company Law makes “serious difficulty occurs in the operation and management of a company” one of the conditions
under which sharcholders may bring a corporate dissolution lawsuit. To determine “whether serious difficulty occurs in the operation
and management of a company’, the operational state of the company’s organizational structure should be comprehensively analyzed.
For a company that is in a profitable state but has long-term failure in its shareholders’ meeting mechanism and serious impediments in
its internal management and has plunged into a state of deadlock, it can still be determined that serious difficulty occurs in the operation
and management of the company. If other conditions stated in the Company Law and relevant judicial interpretations are met, a peoplé’s
court may decide to dissolve a company in accordance with law.

In 22 of these 66 subsequent cases, the courts reviewed the above main points in the reasoning section. Some courts carefully applied the GC,
while others distinguished the GC from the pending case. Although the courts’ analyses are quite brief, they reflect the emergence of a case-based
judicial culture in a country that has traditionally relied on legislation only.

Transparency, predictability, and [P were also topics discussed in two meetings that [ attended recently. In December 2019, I met with a delegation
from the Jiangxi Development and Reform Commission to discuss e-governance and e-justice (https://cge.law.stanford.edu/event/dec-2019-meeting-
with-jiangxi-delegation). In February 2020, I gave a presentation to the Chief Intellectual Property Officers Council of the Conference Board, where
[ particularly emphasized the role of GCs in [P disputes and the implications of these cases for the implementation of the U.S.-China Economic and
Trade (Phase One) Agreement (https://cgc.law.stanford.edu/event/feb-2020-discussion-re-ip-with-conference-board).

This issue ends with a page featuring ceramic master Mr. CHEN Xuncheng’s series titled Watching in Silence. The series consists of four pieces, each
of which will be used to decorate the covers of the four issues of CLC published in 2020. We are very grateful to Mr. Chen for his continued support.

We hope you enjoy the insights and information shared in this issue of CLC! Stay healthy during this difficult time!

Sincerely,

Dr. Mei Gechlik
Founder and Director, China Guiding Cases Project
Editor-in-Chief, China Law Connect

* Dr. Mei Gechlik, Editor’s Note, 8 CHINA Law CoNNECT v (Mar. 2020), http://cgc.law.stanford.edu/cle-8-202003.
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About the CGCP

Mission

The China Guiding Cases Project (the “CGCP”) of Stanford Law School aims to advance the understanding of China and
Chinese law and to help develop a more transparent and accountable judiciary in China by engaging experts and other
stakeholders around the world to contribute to a unique knowledge base, undertaking capacity-building activities for legal
actors, and promoting public education and participation.

Brief History

In November 2010, the Supreme People’s Court of China (the “SPC”) established a ground-breaking system in which
certain Chinese court judgments are selected and re-issued as de facto binding Guiding Cases (“GCs”; 45 7P %)) to
guide the adjudication of similar subsequent cases and ensure the uniform application of law. In February 2011, Dr. Mei
Gechlik founded the CGCP to carry out its historic mission. Within this short period of time, the CGCP has developed a
website that has nearly 150,000 global users, published a bilingual quarterly journal, China Law Connect, provided training
programs to more than 5,000 Chinese judges and lawyers, and hosted multiple international conferences featuring U.S.
and Chinese judges and other distinguished speakers.

The Team

The CGCP team has grown to nearly 200 law students, other graduate students, lawyers, and translation professionals
working across the globe and is advised by more than 50 distinguished experts, including justices from the U.S. Supreme
Court and the SPC.
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Dr. Mei Gechlik

Founder and Director, China Guiding Cases Project, Stanford Law School

Dr. Mei Gechlik is the Founder and Director of the China Guiding Cases Project (the “CGCP”). Formerly a tenured professor in
Hong Kong, she began teaching Chinese law and business at Stanford Law School in 2007 and founded the CGCP in 2011. With
support from an international team of nearly 200 members and an advisory board of approximately 50 distinguished experts,
including justices from the U.S. Supreme Court and the Supreme People’s Court of China, the CGCP has quickly become the
premier source of high-quality translations and analyses of Guiding Cases—China’s de facto binding precedents—and related
legal developments (http://cgc.law.stanford.edu). In June 2018, the CGCP began publishing its quarterly journal, China Law
Connect, to help deepen the understanding of China and Chinese law. To date, the journal has already brought more than 60,000
new users to the CGCP website.

The CGCP has presented at notable forums, including the World Bank, the Open Government Partnership Global Summit, and
U.S.—China Legal Exchange Conferences. In addition, the CGCP and Dr. Gechlik have hosted or participated in multiple events
to increase the project’s impact. In October 2017, the CGCP organized meetings featuring judges from the Beijing Intellectual
Property Court to explain how the court’s unique case system has increased judicial consistency and transparency. In July 2018,
Dr. Gechlik spoke on legal exchange and collaboration at the Belt and Road Forum organized by China’s Ministry of Foreign
Affairs. In July 2019, with support from the High People’s Court of Guangdong Province, Dr. Gechlik’s talk on Guiding Cases
and related subsequent cases was broadcast across the province to bring the CGCP’s insights to more than 2,000 judges. Other
events organized by the CGCP include Continuing Legal Education programs, student summits, and international conferences
featuring U.S. and Chinese judges as well as other experts from different parts of the world.

Prior to joining Stanford Law School, Dr. Gechlik worked from 2001 to 2005 for the Carnegie Endowment for International
Peace, a Washington D.C.-based think tank, testifying before the U.S. Congress on various topics about China and advising the
United Nations and the Chinese government on implementing rule of law programs. Dr. Gechlik is admitted as a barrister in
England, Wales, and Hong Kong and is a member of the Bar in New York and the District of Columbia. She received an M.B.A.
in Finance from the Wharton School at the University of Pennsylvania and a Doctor of the Science of Law (].5.D.) from Stanford
Law School.
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Guiding Case No. 82 and 24 Related Subsequent Judgments/Rulings:
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How to Coherently Apply the Principle of
Good Faith in Trademark Infringement*

Ruoyu Ren

Assistant Managing Editor, China Guiding Cases Project, Stanford Law School

Abstract

Guiding Case No. 82 (“GC82”) is an innovative case
that applies the principle of good faith in the area
of trademark infringement. It is also one of a small
number of intellectual property Guiding Cases that
has a relatively large number of subsequent judgments/
rulings. It has been cited by parties and/or courts in
24 subsequent judgments/rulings within only three
years of its release. The author has examined all of these
24 subsequent judgments/rulings and has discovered
that some courts did not properly respond to parties’
references to GC82, while a few other courts did
properly refer to GC82 and analyze it in detail.

Moreover, the courts rendering these subsequent
judgments/rulings had different understandings of the
line of reasoning behind the adjudication of GC82,
and dealt with the Main Points of the Adjudication of
GC82 in different ways. These diversified developments
are very helpful in exploring the scope of application
of these main points. Therefore, as more subsequent
judgments/rulings based on GCB82 are issued, such
research should continue.

b —md

Introduction

On March 6, 2017, the Supreme Peoples Court (the “SPC”)
released Guiding Case No. 82 (WANG Suiyong v. Shenzhen
Ellassay Fashion Co., Lid. and Hangzhou Intime Century
Department Store Co., Ltd., A Dispute over Infringement
of Trademark Rights) (“GC827).! GC82 originated from a
trademark infringement dispute that was finally decided by
the SPC. During the adjudication, the SPC, based on the
principle of good faith, comprehensively considered the
propriety of WANG Suiyong’s acts and determined that
his acts of maliciously obtaining and exercising trademark
rights were not protected by law. This case represents an
active response by the SPC to conduct that has caused heated
societal discussion, namely, the obtaining and exercising
of trademark rights in bad faith, and is an innovative case
implementing the principle of good faith in the area of
trademark infringement.?

As of December 31, 2019, approximately three years after
the release of GC82, the number of subsequent judgments/

rulings (“SJ/Rs”) mentioning GC82 had reached 24, which
is more than the number of SJ/Rs of many other intellectual
property Guiding Cases.” Through analyzing the attitudes
of the courts that rendered these SJ/Rs towards referencing
GC82 and their ways of dealing with the Main Points of
the Adjudication of this case, this article further reveals the
referential value of Guiding Cases and their impact on SJ/Rs.

The Origin of Guiding Case No. 82

Shenzhen Gelisi Garments Industrial Co., Ltd. (later renamed
“Shenzhen Ellassay Fashion Co., Ltd” (“Ellassay Company”),
i.e.,, the defendant of the first-instance adjudication in this
case) and its affiliated enterprise first used “#77 &~ (the
transliteration of which is “Ge Li §1") as an enterprise shop
name in 1996. They obtained the exclusive right to use the
No. 1348583 “#% 71 %" trademark on Class 25 (clothing, etc.)
commodities in 1999. In addition, Ellassay Company is also
the registrant of the No. 4225104 “ELLASSAY” trademark.
Ellassay Company sold bags bearing hangtags with the
words “Chinese name of the brand: 4% 7 &; English name
of the brand: ELLASSAY” at the “ELLASSAY” counters run
by Hangzhou Intime Century Department Store Co., Ltd.
(“Hangzhou Intime Company”).

In June 2011, WANG Suiyong, the plaintift of the first-
instance adjudication, applied to register the No. 7925873
KA &7 trademark. The commodities approved for use with
the trademark are Class 18 (wallets, handbags, etc.). On July
7,2004, WANG Suiyong also had applied to register the No.
4157840 “F 1 B A B (“$ 71 % and graphic”) trademark.
Because, subsequently, the High People’s Court of Beijing
Municipality rendered a second-instance judgment on April
2, 2014, determining that the trademark No. 4157840 had
harmed the prior rights to a shop name held by Shenzhen
Ellassay Investment Management Co., Ltd., an affiliated
enterprise of Ellassay Company, the No. 4157840 trademark
would not be approved for registration.

On March 7, 2012, WANG Suiyong brought suit on the
grounds that the acts of producing and selling the above-
mentioned bags by Ellassay Company and Hangzhou
Intime Company constituted infringement of the “Jx 77 &>
trademark and the “3¢ /7 & % B trademark rights owned
by WANG Suiyong.
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On February 1, 2013, the Intermediate People’s Court of
Hangzhou Municipality rendered the (2012) Zhe Hang
Zhi Chu Zi No. 362 Civil Judgment,* opining that the
acts of producing and selling the allegedly infringing
commodities by Ellassay Company and Hangzhou Intime
Company had infringed on WANG Suiyong’s exclusive
rights to use his registered trademarks. Unconvinced
by the judgment, Ellassay Company appealed. On June
7, 2013, the High People’s Court of Zhejiang Province
rendered the (2013) Zhe Zhi Zhong Zi No. 222 Civil
Judgment,” rejecting the appeal and upholding the
original judgment.

Unconvinced by the second-instance judgment, both
Ellassay Company and WANG Suiyong applied to the SPC
for a retrial. The SPC ruled to bring the case up to the SPC
for adjudication and, on August 14, 2014, rendered the
(2014) Min Ti Zi No. 24 Civil Judgment,® revoking the first-
instance and second-instance judgments and rejecting all of
the litigation requests of WANG Suiyong.

Eventually, this case was selected as GC82 and its Main
Points of the Adjudication are:”

Where a party violates the principle of good
faith, harms the legal rights and interests of
others, disrupts the fair competition order of
the market, maliciously obtains and exercises
trademark rights, and claims that others have
infringed on his rights, a people’s court should,
on the grounds that [these acts] constitute
an abuse of rights, decide not to support [the
party’s] litigation requests.

Overall Characteristics of Subsequent
Judgments/Rulings

Table 1 lists 24 SJ/Rs that explicitly mention GC82 (i.e., the
Guiding Case is mentioned in any part of the judgment/
ruling, no matter whether the case name is identified in
full or in part, or whether only the number of the Guiding
Case is stated). The search for these SJ/Rs was conducted
through December 31, 2019 by the author on the official
“China Judgements [sic] Online” website (“*” 12 ##] 43
F”; http://wenshu.court.gov.cn).
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Table 1 also lists who mentioned GC82 in each of these
SI/Rs: the parties (or their lawyers); the court, explicitly in
the reasoning section titled “This Court opined” (see grey
rows); and/or the court, in other sections of the SJ/R.

p— ———y
“The number of [subsequent judgments/rulings]
handled by intermediate courts [...] far exceeds the
number of those handled by high courts, basic courts,
and a specialized court. [...] reflects the jurisdiction
requirement of this judicial interpretation.”

—— —

The following sections analyze these SJ/Rs by examining
their distributions by vyear, level of court, stage of
adjudication proceeding, and type of case, along with a
review of how the courts dealt with situations where the
parties mentioned GC82.

1. Distribution by Year

Table 2 shows the distribution of the 24 SJ/Rs of GC82 by
year of adjudication. GC82 was released in March 2017; as a
result, it was not widely cited in 2017. However, the number
of the SJ/Rs citing this case significantly increased in 2018 (16
SJ/Rs), with five SJ/Rs in which the courts applied GC82 in
the reasoning section,* and one in which the court analyzed
in the reasoning section why GC82 was not applicable.’ In
2019, even though the number of SJ/Rs decreased to five,
there were still two SJ/Rs in which the courts applied GC82
in the reasoning section."

2. Distribution by Level of Court

Table 3 shows the distribution of the 24 §]/Rs by level of court.
The number of §]/Rs handled by intermediate courts (15) far
exceeds the number of those handled by high courts, basic
courts, and a specialized court. Amongthe 15 SJ/Rs handled
by intermediate courts, with the exception of two second-
instance civil cases'' and two second-instance administrative
cases,'” the remaining 11 are all first-instance trademark civil
cases. According to a related judicial interpretation of the
SPC, first-instance trademark civil cases are usually under
the jurisdiction of courts at the intermediate or higher level,
while, with the SPC’s approval, a small number of cases may
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Jiangsu Province

Date of Subsequent £l Who Mentioned
Adjudication Judgment/Ruling No. Aoty Cost Guiding Case No. 82*
I [2017/7/26 | (2016) Su02 Min Chu No. 71 teransdiate Peoples CourbofWostMuniepality | o tiessoning seetion)
Jiangsu Province
5 01781 (2016) Yue 0604 Min Chu No. 13131 Chanlcllaenlg Dl?trlct Peoplé’s (Joturt of Foshan Parrly(/—ms)/ lawyer(s); Court (other
| Municipality, Guangdong Province section(s))
3 2017/11/29 (2017) Min 0582 Min Chu No. 4139 Peop.les Court of Jinjiang Municipality, Fujian Parl}i(/—les)/ lawyer(s); Court (other
Province section(s))
4 20180129 |(2017)Yu0112 Min ChuNo. 1753 | Luoei District Peoples Court of Chongging Court (reasoning section)
Municipality
5 |2018/1/31 (2017) Yue 0604 Min Chu No, 11948 (,han.cl.'leng District People’s (.olurt of Foshan Part.y(/-les)/ lawyer(s); Court (other
Municipality, Guangdong Province section(s))
6 | 2018/5/28 (2018) Jin Min Zhong No. 114 High People’s Court of Tianjin Municipality Court (reasoning section)
: Intermediate Peoples Court of Xuchang Party(/-ies)/ lawyer(s);
7 |2018/7/3 (2018) Yu 10 Min Chu No. 57 Municipality, Henan Province Gourt (sessoning section)
s |2018/8/23 (2017) Zhe 01 Min Chu No. 867 Interl.'n.edu?te Pcop_[es Court .of Hangzhou Parl—y{;'—m‘s)/ lawyer(s); Court (other
Municipality, Zhejiang Province section(s))
| 3 N 5 - o
9 2018/9/4 (2018) Hu 0115 Min Chu No. 28204 | adong New District Peoples Courtof Shanghai |- 1) ielawver(s)
| Municipality 7
10 | 2018/9/5 (2018) Yu Min Zhong No. 1166 High Peoples Court of Henan Province Court (other section(s))
. . No. 1 Intermediate People’s Court of Chongging | Party(/-ies)/ lawyer(s); Court (other
11 | 2018/9/10 (2018) Yu 01 Min Zhong No. 2179 Municipality <eotiori(s)): Comt (1eatoniag séetion]
. . . . . Party(/-ies)/ lawyer(s); Court (other
12 | 2018/9/28 (2017) Su Min Zhong No. 1874 High People’s Court of Jiangsu Province  ctivne)): o [amnin secen)
i . No. 1 Intermediate People’s Court of Tianjin . )
13 | 2018/11/12 (2018) Jin 01 Min Chu No. 175 Mniteipalty Court (reasoning section)
= [ntermediate Peoplé’s Court of Pingdingshan . ;
14 | 2018/12/24 (2018) Yu 04 Min Chu No. 335 Mariioipality, Herian Provitice Party(/-ies)/ lawyer(s)
o ' Intermediate People’s Court of Pingdingshan : -
15 | 2018/12/24 (2018) Yu 04 Min Chu No. 383 Whieiicipaliis Hlenan Brovinee Party(/-ies)/ lawyer(s)
; ' Intermediate People’s Court of Pingdingshan : I
16 |2018/12/24 (2018) Yu 04 Min Chu No. 384 | Municip alit_y, Henan Province | Party(/-ies)/ lawyer(s)
T Intermediate People’s Court of Pingdingshan : oy
17 | 2018/12/24 (2018) Yu 04 Min Chu No. 394 | Municipality, Henan Province Party(/-ies)/ lawyer(s)
- Intermediate People’s Court of Pingdingshan o
18 | 2018/12/26 | (2018) Yu 04 Min Chu No. 364 Wiisiiciisalif Henan Provifice Party(/-ies)/ lawyer(s)
—— Intermediate People’s Court of Pingdingshan ; . :
19 |2018/12/26 (2018) Yu 04 Min Chu No. 366 Musicipality Henan Province Party(/-ies)/ lawyer(s)
' Intermediate People’s Court of Shenzhen . )
20 |2019/1/17 (2018) Yue 03 Min Zhong No. 21433 Mntiteipelty: Gisnsdong Pinsiice Court (reasoning section)
: . Intermediate People’s Court of Xiamen i .
21 | 2019/4/3 (2017) Min 02 Min Chu No. 733 Winicipality, Bop Prowinics Court (reasoning section)
22 |2019/11/11 | (2019) Jing 73 Min Zhong No. 2609 | Beijing Intellectual Property Court iacrttiyo(li_(gj)/ lawyer(s); Court (other
. ; Intermediate People’s Court of Wuxi Municipality; :
3 arty(/- :
23 | 2019/11/29 (2019) Su 02 Xing Zhong No. 255 | Iiangsu Province | Party(/-ies)/ lawyer(s)
24 |2019/1129 | (2019) Su02 Xing Zhong No. 256 Intermediate Peoples Court of Wuxi Municipality,

Party(/-ies)/ lawyer(s)

*This column indicates who mentioned Guiding Case No. 82 in the subsequent judgment/ruling:
(1) the party(/-ies) or his/her/their lawyer(s) (marked as “Party(/-ies)/lawyer(s)”);

(2) the adjudicating court in the reasoning section titled “This Court opined” (marked as “Court (reasoning section)”); and

(3) the adjudicating court in section(s) of the subsequent judgment/ruling other than the reasoning section (marked as “Court (other section(s))”).

Iftwo or more of the above situations occurred, the corresponding entries are separated by ;"

Table 1: 24 Subsequent Judgments/Rulings Which Explicitly Mention Guiding Case No. 82 (identified through December 31, 2019)

w»
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Year of

No . of S]/Rs Where
Courts Mentioned

Adindicition No. of S]/Rs f}mdmg Case.Nn. 82
in the Reasoning
Section

2017 3 1

2018 16 6

2019 5 2

Total 24 9

Table 2: Distribution of the 24 Subsequent

Judgments/Rulings by Year of Adjudication

No. of S]/Rs Where

Level of Courts Mentioned
: No. of SJ/Rs Guiding Case No. 82

Court : :
in the Reasoning
Section

High 3 2

Intermediate 15 6

Basic 5 1

Specialized ] "

(Intellectual Property)

Total 24 9

Table 3: Distribution of the 24 Subsequent

Judgments/Rulings by Level of Court

No. of S]/Rs Where

Stage of Courts Mentioned

Adjudication Guiding Case No. 82

Proceeding in the Reasoning
Section

First Instance 16 5

Second Instance 8 4

Total 24 9

Table 4: Distribution of the 24 Subsequent
Judgments/Rulings by Stage of Adjudication Proceeding

No. of §]J/Rs Where

Courts Mentioned
No. of S]/Rs Guiding Case No. 82
in the Reasoning
Section
Civil 22 9
Administrative 2 0
Total 24 9
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Table 5: Distribution of the 24 Subsequent

Tudgments/Rulings by Type of Case

be accepted by one or two basic courts located in relatively
large cities that have been designated by the corresponding
high peoples courts.”® Therefore, the fact that 11 SJ/Rs were
first-instance trademark civil cases handled by intermediate
courts reflects the jurisdiction requirement of this judicial
interpretation.

Similarly, most of the SJ/Rs in which the courts mentioned
GC82 in the reasoning section were also rendered by
intermediate courts. It is noteworthy that one subsequent
case is a second-instance civil judgment rendered by the
Beijing Intellectual Property Court, but this court did not
provide any response in the reasoning section to the party’s
reference to GC82." As a specialized court that mainly
handles intellectual property cases, judges of this court
should be more proactive in explaining the applicability of
intellectual property Guiding Cases in the reasoning section
of a judgment.

3. Distribution by Stage of Adjudication Proceeding

Table 4 shows the distribution of the 24 S]/Rs by stage of
adjudication proceeding. The number of S]J/Rs rendered
in first-instance proceedings is twice the number of those
rendered in second-instance proceedings. However, the
quantities of these two types of SJ/Rs are similar when
only SJ/Rs mentioning GC82 in the reasoning section are
compared. This reflects that courts in second-instance
proceedings were more proactive in citing GC82 in the
reasoning section to handle cases.

4. Distribution by Type of Case

Two of the 24 SJ/Rs are administrative judgments,'> while
the rest are civil judgments (see Table 5). In each of the
two administrative judgments, the appellee (i.e., the Market
Supervision Bureau of Xishan District, Wuxi Municipality,
the defendant of the first-instance adjudication) and the
appellant (i.e., the party who challenged the administrative
penalty imposed by the bureau) respectively cited GC82 to
support their arguments. This reflects that the referential
value of GC82 is not limited to trademark civil cases, but
also extends to administrative trademark cases. However,
in these two administrative judgments, the Intermediate
People’s Court of Wuxi Municipality, Jiangsu Province, did
not respond to the parties’ reference to GC82.

5. Courts’ Attitudes Toward Citations of GC82 in Subsequent
Judgments/Rulings

On May 13, 2015, the SPC released the Detailed
Implementing Rules on the “Provisions of the Supreme People’s
Court Concerning Work on Case Guidance” (the “Detailed
Implementing Rules”) to provide guidance on how to use
Guiding Cases.'® Article 9 states:
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Where a case being adjudicated is, in terms
of the basic facts and application of law,
similar to a Guiding Case released by the
Supreme People’s Court, the [deciding]
people’s court at any level should refer to the
“Main Points of the Adjudication” of that
relevant Guiding Case to render its ruling or
judgment.

(empbhasis added)

Article 11 provides:

In the process of handling a case, the personnel
handling the case should inquire about
relevant Guiding Cases. Where a relevant
Guiding Case is quoted in the adjudication
document, [the personnel] should, in the part
[of the document where they provide] reasons
for their adjudication, quote the serial number
and the “Main Points of the Adjudication” of
the Guiding Case.

Where a public prosecution organ, a party
to a case and his defender, or a litigation
agent quotes a Guiding Case as a ground
[for the] prosecution (litigation) or defense,
the personnel handling the case should, in
[providing] the reasons for the adjudication,
respond [as to] whether [they] referred to
the Guiding Case [in the course of their
adjudication] and explain their reasons [for
doing so].

(emphasis added)

GC82 was released in 2017, and all of its 24 SJ/Rs were
rendered after the Detailed Implementing Rules came into
effect (see Table 1).

Of the 24 SJ/Rs, nine (i.e., 37.5%) are SJ/Rs in which the
courts cited GC82 in the reasoning section (see grey rows
of Table 1). While the court of one subsequent judgment
indicated that GC82 was not applicable to that case,'”
the courts of the remaining eight SJ/Rs referred to the
Main Points of the Adjudication of GC82 and rendered
their judgments/rulings accordingly. This “37.5%” figure
indicates that most courts did not take a sufficiently
proactive attitude towards citing GC82 in the reasoning
section and improvement is needed.

However, it is worth noting that in six of the above-
mentioned nine SJ/Rs (i.e., 25% of all 24 SJ/Rs), the courts
considered GC82 on their own initiative, even though the
parties or their lawyers did not mention GC82. The efforts
of those courts should be acknowledged."

Among the 24 SJ/Rs, there are 17 SJ/Rs (i.e., 70.8%)
in which parties or their lawyers mentioned GC82.
Of these 17 S]/Rs, there are only three in which the courts
responded to such mentions in the reasoning section.
Such a low response rate indicates that a relatively
large number of courts do not respond to references to
GC82 made by parties or their lawyers. This practice
does not comply with the requirements of the Detailed
Implementing Rules.

Analysis of Individual Subsequent Judgments/Rulings

Apart from analyzing the overall characteristics of the 24
SJ/Rs of GC82, the author has also carefully reviewed these
SJ/Rs. Through an in-depth analysis of a few representative
SJ/Rs, the author explores how the courts of these SJ/Rs
understood the line of reasoning and the Main Points of the
Adjudication of GC82.

The line of reasoning of GC82 is reflected in the “Reasons
for the Adjudication” section of the case. The SPC first
explained the importance of the principle of good faith.
Then, based on this principle, the SPC analyzed the
propriety of the acts of both parties. The SPC determined
that Ellassay Company had legal prior rights to the business
identifier “#77 %7, and that the company’s use of the
identifier was proper. In contrast, WANG Suiyong’s acts
of obtaining and exercising the “3X 77 & trademark rights
“could hardly be called proper” On this basis, WANG
Suiyong’s use of trademark rights obtained in violation
of the principle of good faith to bring an infringement of
rights lawsuit against Ellassay Company’s acts of proper
use of its trademark constituted an abuse of rights and
the SPC, therefore, rejected all of the litigation requests of
WANG Suiyong.

The above line of reasoning was eventually summarized into
the following Main Points of the Adjudication:"

Where a party violates the principle of good
faith, harms the legal rights and interests of
others, disrupts the fair competition order of
the market, maliciously obtains and exercises
trademark rights, and claims that others have
infringed on his rights, a people’s court should,
on the grounds that [these acts] constitute an
abuse of rights, decide not to support [the
party’s] litigation requests.

(emphasis added)

Upon a detailed examination of the 24 SJ/Rs, the author
has discovered that the courts’ understanding of the Main
Points of the Adjudication and line of reasoning of GC82
can be roughly categorized into three types discussed below.
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1. Courts Cited and Applied the Main Points of the Adjudication
of Guiding Case No. 82

Among the nine SJ/Rs in which GC82 was mentioned in the
reasoning section (see grey rows of Table 1), except for the
(2018) Yu 01 Min Zhong No. 2179 Civil Judgment (see next
section), the courts in all of the remaining eight S]/Rs followed
the line of reasoning used in the adjudication of GC82. These
courts first reiterated the importance of the principle of good
faith and then analyzed the propriety of the acts of the plaintiff
and the defendant. In the end, most of these courts reached
similar conclusions as those of GC82.

Two of these SJ/Rs are the first-instance judgment ((2016)
Su 02 Min Chu No. 71), and second-instance judgment
((2017) Su Min Zhong No. 1874) of the TELEMATRIX
Trademark Case. The courts rendering these judgments
even extended the Main Points of the Adjudication of GC82
to the determination of malicious trademark litigation. This
case involved Bittel Company, which obtained, by improper
means and in violation of the principle of good faith, the
registration of the trademark in dispute, and brought a
trademark infringement lawsuitagainst Zhongxun Company
(i.e., the prior user) to challenge Zhongxun Company’s acts
that were found to be proper and legally authorized. The
High People’s Court of Jiangsu Province upheld the first-
instance judgment rendered by the Intermediate Peoples
Court of Wuxi Municipality, Jiangsu Province, and provided
the following clarification:

[...] although [Guiding] Case No. 82 did
not rule that [the acts of] WANG Suiyong
constituted malicious litigation, there are
similarities between Bittel Company’s acts of
maliciously obtaining the registration of the
TELEMATRIX trademark and bringing an
infringement of rights lawsuit against Zhongxun
Company, the proper user, and WANG
Suiyong’s acts of obtaining the registration of the
“F ) %" trademark without good intentions
and bringing an infringement of rights lawsuit
against Ellassay Company, the holder of prior
legal rights. The principles and values of the
adjudication of [Guiding] Case No.82 can
serve as a reference in the adjudication of
this case. Therefore, Bittel Company’s grounds
for appeal—“the first-instance judgment
improperly cited the Supreme People’s Court’s
[Guiding] Case No. 82"—lacks a factual basis
and is not supported by this court.

(emphasis added)

The clarification mentioned above reflects the High People’s
Court of Jiangsu Province’s careful consideration of the spirit
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of the ruling in GC82. This will help the development of this
case in judicial practice.

= s |
“[... the courts rendering] the first-instance judgment
[...] and second-instance judgment [...] of the
TELEMATRIX Trademark Case [...] even extended
the Main Points of the Adjudication of GC82 to the
determination of malicious trademark litigation.”

— —
2. Courts Did Not Apply Guiding Case No. 82

In the preceding section, the author points out that the
(2018) Yu 01 Min Zhong No. 2179 Civil Judgment was,
among the nine SJ/Rs in which GC82 was mentioned
in the reasoning section, the only subsequent judgment
that did not apply GC82. This judgment is the second-
instance civil judgment of Weijue Company and
Heixiaomian Company, A Dispute over Infringement
of Trademark Rights. In the first-instance judgment of
this case ((2017) Yu 0112 Min Chu No. 1753), the Yubei
District People’s Court of Chongging Municipality
referred to GC82 and determined that plaintiff Weijue
Company’s act of registering and using the trademark
in dispute violated the principle of good faith and that
the acts of defendant Heixiaomian Company did not
constitute infringement.

However, in the second-instance judgment of this case
((2018) Yu 01 Min Zhong No. 2179), the No. 1 Intermediate
People’s Court of Chongqing Municipality clearly pointed
out that there were differences between this case and the
basic facts of GC82:

[...] the existing evidence was not sufficient
to prove that the three trademarks involved
in this case that were registered by Weijue
Company conflicted with prior legal rights
obtained by others. Furthermore, WANG
Suiyong v. Shenzhen Ellassay Fashion
Co., Ltd., A Dispute over Infringement of
Trademark Rights is different. In that case,
the alleged infringer [Ellassay Company]
was the holder of prior rights, and, during
the adjudication process, it raised a clear
defense stating its prior rights. The Supreme
People’s Court comprehensively considered
the evidence of the entire case and decided
that the alleged infringer had the prior rights
and that the right holder [WANG Suiyong]’s
registration of the trademark was not based
on good intentions.

(emphasis added)
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Ultimately, the No. 1 Intermediate Peoples Court of
Chongging Municipality decided that the first-instance
court was wrong in rendering its judgment with reference to
GC82, revoked the first-instance judgment, and determined
that the defendant’s acts constituted trademark infringement.

According to Article 9 of the Detailed Implementing Rules,
“[w]here a case being adjudicated is, in terms of the basic
facts and application of law, similar to a Guiding Case
released by the Supreme People’s Court, the [deciding]
people’s court [...] should refer to the ‘Main Points of the
Adjudication’ of that relevant Guiding Case to render
its ruling or judgment”. (emphasis added). Therefore,
the No. 1 Intermediate People’s Court of Chongqing
Municipality’s identification of the differences between
this case and the basic facts of GC82 and its decision of
not applying GC82 complied with the requirements of
Article 9.*

Interestingly, the No. 1 Intermediate Peoples Court of
Chongqing Municipality also shared the following view:

When determining whether the registration
and use of a trademark by a person with the
exclusive right to use the registered trademark
violate the principle of good faith, [the court]
should consider whether these acts are in line
with business ethics, rather than making a
judgment according to general morality.

Clearly, this view does not affect the court’s decision to not
apply GC82 and, therefore, strictly speaking, it was not
necessary for the court to include this discussion in the
judgment. However, it does reflect the courts thoughts
about GC82. The author welcomes judges’ discussions
of Guiding Cases and hopes that similar discussions will
vigorously develop outside judgments so as to encourage
all interested parties to continue exploring the scope of
application of Guiding Cases.

3. Courts Essentially Applied But Did Not Cite the Main
Points of the Adjudication of Guiding Case No. 82

Among the 24 SJ/Rs of GC82, even though some courts
essentially applied the Main Points of the Adjudication of
GC82, they did not follow the requirements of Article 10 of
the Detailed Implementing Rules to cite GC82 as “a reason for

2]

[their] adjudication”.

For instance, in the No. 1 Luming Lake Case, the first-instance
court cited GC82 in the (2018) Yu 10 Min Chu No. 57 Civil
Judgment, performed a detailed analysis, and eventually came
to the same conclusion as GC82. In the (2018) Yu Min Zhong
No. 1166 Civil Judgment, the second-instance court agreed
with the result of the first-instance court’s adjudication and line

of reasoning. Specifically, it did, like the first-instance court,
analyze the case by examining the propriety of the parties’ acts,
but did not cite GC82 or provide further explanation. Instead,
the court directly followed Article 59 Paragraph 3 of the then-
effective Trademark Law (amended in 2013) and rendered a
judgment that reached the same conclusion as GC82, based
on the view that the defendant had legal prior rights.

In addition, in the (2018) Hu 0115 Min Chu No. 28204
Civil Judgment, the Third-Party of the case, as the legal
holder of the prior right to the identifier in dispute, referred
to GC82 to support its argument. When conducting its
analysis, the court also referred to the line of reasoning in
the adjudication of GC82 to discuss the propriety of the
parties’ acts. However, the basis for the court’s decision was
also Article 59 Paragraph 3 of the Trademark Law (amended
in 2013), and the court did not respond to the Third-Party’s
reference to GC82.

Article 59 Paragraph 3 of the Trademark Law (amended in
2013) provided:*

Where, before a trademark registrant applies
for the registration of a trademark, another
person has used earlier than the trademark
registrant on commodities that are of the
same type as [the trademark registrant’s
commodities] or similar to them a trademark
that [(1)] is identical with or similar to the
registered trademark and [(2)] has certain
impact, the holder of the exclusive right to
use the registered trademark has no right
to prohibit the [aforementioned] user from
continuing to use the trademark within the
original scope of use, but may require [the
user] to add [to his commodities] appropriate
distinguishing identifiers.

(emphasis added)

Although this provision also protects prior rights, as do
the Main Points of the Adjudication of GC82, their specific
contents are different. The court’s practice of using the
provision as the basis of its adjudication but not citing GC82
as a reason for its adjudication was not proper.

Conclusion

GC82 shows how the SPC has used this case to advocate the
application of the principle of good faith to the adjudication
of related trademark infringement cases. The 24 SJ/Rs of
GC82 clearly indicate that GC82 provides subsequent courts
with an innovative line of reasoning for handling trademark
infringement cases, and it has already been cited and referred
to by many courts.

China Guiding Cases Project
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In addition, the author has noticed, through her examination
of the 24 SJ/Rs, that in recent years, courts have been taking
an increasingly active attitude towards citing Guiding Cases
to deal with similar cases. It is encouraging that quite a few
courts are willing to carefully consider the Main Points of the
Adjudication and the spirit of the adjudication of Guiding
Cases. Yet, there are also courts that still do not respond to
citations of Guiding Cases by parties or their lawyers and
this needs improvement.

Finally, in some S]/Rs, the courts have shown their different
understandings of the line of reasoning used in the
adjudication of Guiding Cases. These different insights can

— ———y
“Although [Article 59 Paragraph 3 of the Trademark
Law] also protects prior rights, as do the Main Points
of the Adjudication of GC82, their specific contents are
different. The court’s practice of using the provision as
the basis of its adjudication but not citing GC82 as a
reason for its adjudication was not proper.”

_——

promote various interested parties in-depth discussions
of the scope of application of Guiding Cases so as to lay a
solid foundation for the establishment of a better Guiding
Cases System. m
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Appendix: 24 Subsequent Judgments/Rulings Which Explicitly Mention Guiding Case No. 82 (identified through December 31, 2019)

Date of Subsequent
Adjudication  Judgment/Ruling No.
e 1 [2017/7/26 gg_lg % S0 Ch http://cge lawstanford.edu/judgments/jiangsu-2016-su-02-min-chu-71-civil-judgment
; 2 |2017/8/21 %\?2116 3)' IY; ie G0 it e http://cge.law.stanford.edu/judgments/guangdong-2016-yue-0604-min-chu-13131-civil-judgment
1‘%; 3 am7nype | GO17) Min 0582 Min OB | o hepe lawstanioed eda/judgmente/fujian: 2017-ritin-0580:min-che-A 190GVl judgment
R
M% 4 | 2018/1/29 %\?2}17 ; 51];“ Lo http://cge.law.stanford.edu/judgments/chongqing-2017-yu-0112-min-chu-1753-civil- judgment
E 5 |2018/1/31 §3-117 f ;};e 0602 Mo http://cge lawsstanford edu/judgments/guangdong-2017-yue-0604-min-chu-11948-civil-judgment
— 6 [2018/5/28 gco,lﬁim Min Zhong | http://cge lawsstanford.edu/judgments/tianjin-2018-jin-min-zhong- 1 14-civil-judgment
7 | 2018/7/3 g.glg; 010 Mim Chug http://cge law stanford.edu/judgments/henan-2018-yu-10-min-chu-57-civil-judgment
8§ |2018/8/23 gglg;f'} LM | http://cge lawsstanford.edu/judgments/zhejiang-2017-zhe-01-min-chu-867-civil-judgment
9 |2018/9/4 %\?2128 ;2132 OTE5%%mn Sl http://cge lawstanford.edu/judgments/shanghai-2018-hu-0115-min-chu-28204-civil-judgment
10| 2018/9/5 32-118 f 6\21 Mim Zhg http://cge law stanford edu/judgments/henan-2018-yu-min-zhong-1166-civil-judgment
11 |2018/9/10 %\?2}28 i _};u L http://cge.law.stanford.edu/judgments/chongging-2018-yu-01-min-zhong-2179-civil-judgment
12 | 2018/9/28 §3-117 ;73;1 in.Lang http://cge lawsstanford edu/judgments/jiangsu-2017-su-min-zhong- 1874-civil-judgment
13| 2018/11/12 ggllsgéi“ 01 MinCha http://cge lawstanford edu/judgments/tianjin-2018-jin-01-min-chu-175-civil-judgment
14 | 2018/12/24 g‘glgg SY - Min Uy http://cge lawstanford.edu/judgments/henan-2018-yu-04-min-chu-335-civil- judgment
15 |2018/12/24 | ggl??g'; e i i http://cge lawstanford.edu/judgments/henan-2018-yu-04-min-chu-383-civil-judgment
16 | 2018/12/24 %2_1??;4“1 O Minr il http://cgc.law.stanford.edu/judgments/henan-2018-yu-04-min-chu-384-civil-judgment
17 |2018/12/24 %2_1;; 3 4YU‘ GLbdi Cha http://cge law.stanford.edu/judgments/henan-2018-yu-04-min-chu-394-civil- judgment
18 |2018/12/26 gg.lgéfu E http://cge.law.stanford.edu/judgments/henan-2018-yu-04-min-chu-364-civil- judgment
19 |2018/12/26 1%212 6Y o Wi Chy http://cge lawstanford edu/judgments/henan-2018-yu-04-min-chu-366-civil- judgment
20 [2019/1/17 1(\%3128 3 4Y:;|.:;e (i chong http://ege lawstanford edu/judgments/guangdong-2018-yue-03-min-zhong-2 l;ivil-j udgment
21 |2019/4/3 1(\'123177;;\4“ LU2 Min/Chu http://cgelawstanford.edu/judgments/fujian-2017-min-02-min-chu-733-civil-judgment
22 | 2019/11/11 | Sglzggolglg i3 0in Z;O;g_‘ http://cge lawstanford.edu/judgments/beijing-2019-jing-73-min-zhong-2609-civil-judgment
23 [2019/11/29 gglgé SS Gz g Zhong http://cge law.stanford.edu/judgments/jiangsu-2019-su-02-xing-zhong-255-administrative-judgment
24 [2019/11/29 SSIZQE)’: g dhony http://cge lawstanford.edu/judgments/jiangsu-2019-su-02-xing-zhong-256-administrative-judgment
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Guiding Case No. 8 and 66 Related Subsequent Judgments/Rulings:
How to Determine “Whether Serious Difficulty Occurs in the Operation and

Management of a Company”™*
Zihao Zhou

Associate Managing Editor, China Guiding Cases Project, Stanford Law School

Abstract

Shareholders who bring corporate dissolution lawsuits
must meet the “serious difficulty occurs in the operation
and management of a company” condition. Guiding
Case No. 8 (“GC8”) makes up for the inadequate
regulation of this condition in Chinas Company Law
and a related judicial interpretation by providing a
clearer method for its determination to be used in
judicial practice. Since GC8 has important referential
value, as of December 31, 2019, 66 subsequent
judgments/rulings (“SJ/Rs”) in which the parties
and/or courts cited this Guiding Case have already
been identified.

The authors of this article have conducted in-depth
research on these 66 SJ/Rs and found that the facts of
these SJ/Rs are varied and complex, and the parties and
courts interpreted and used GC8 quite differently. When
the parties sought to apply GC8, some courts failed
to respond properly, whereas quite a few other courts
referred to and applied this Guiding Case correctly.

Overall, GC8 has had a noticeable guiding effect on
the adjudication of most of these SJ/Rs, but in some of
the SJ/Rs, the courts held different opinions on the line
of reasoning used in GC8. For example, some courts
had different views about the conditions that need to
be satisfied in lawsuits seeking compulsory corporate
dissolution, while a few other courts allowed, on the
basis of GC8, for exceptions in consideration of actual
situations in society.

These different understandings of GC8 show
many Chinese judges’ serious attitudes toward the
development of cases. As more S]J/Rs related to
GC8 are adjudicated, the determination method and
specific application of the “serious difficulty occurs
in the operation and management of a company”
condition will certainly and gradually become clear so
as to achieve the ultimate goals of the Guiding Cases
System: “to summarize adjudication experiences,
unify the application of law, enhance adjudication
quality, and safeguard judicial impartiality™!

Chi Che
Editor, China Guiding Cases Project, Stanford Law School

Introduction

According to Article 183 of the Company Law of the People’s
Republic of China® (the “Company Law”) (see Sidebar 1),
a shareholder who brings a lawsuit to dissolve a company
must satisfy the “serious difficulty occurs in the operation
and management of a company” condition. However,
neither the Company Law nor Article 1 of the Provisions (II)
of the Supreme People’s Court on Several Issues Concerning
the Application of the “Company Law of the Peoples
Republic of China” (the “Company Law Interpretation
(11)")? (see Sidebar 2) further explains how to interpret this
condition. As Article 183 contains multiple vague terms,
including “operation and management”, “serious difhiculty”,
“shareholders’ interests”, “substantial loss’, and “any other
means’, it is difficult for courts to grasp the adjudication
standards in judicial practice.

On April 9, 2012, the Supreme People’s Court (the “SPC”)
released Guiding Case No. 8 (LIN Fangqing v. Changshu
Kailai Industrial Co., Ltd. and DAI Xiaoming, A Corporate
Dissolution Dispute) (“GC8”).* The case originated from a
corporate dissolution dispute that was ultimately decided
by the High People’s Court of Jiangsu Province. According
to the judgment of the court, the determination of “whether
serious difficulty occurs in the operation and management
of a company” should be made by analyzing the overall
operational state of the company’s organizational structure,
with a focus on examining whether there are serious internal
impediments in the companys management, including the
long-term failure of the shareholders’ meeting mechanism

Sidebar 1:

Company Law of the People’s Republic of China (2005 Version)
Article 183

Where serious difficulty occurs in the operation and management
of a company, [the company’s] continued existence will cause a
substantial loss to shareholders’ interests, and [the difficulty] cannot
be resolved by any other means, the shareholder who holds ten percent
or more of the voting rights of all the shareholders of the company may
request that a people’s court dissolve the company.

(emphasis added)

China Guiding Cases Project
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and an inability to make decisions regarding the company’s
operation and management. The term “serious difficulty
occurs in the operation and management of a company”
should not be partially understood to mean operational
difficulty, such as the company’s lack of capital and serious
financial loss. Therefore, for a company that is in a profitable

state but has the aforementioned serious management
impediments, a court can still determine that serious difficulty
occurs in the operation and management of the company.

The SPC summarized the above reasons for the decision
of the High People’s Court of Jiangsu Province as the

Sidebar 2:

Provisions (II) of the Supreme People’s Court on Several Issues Concerning the Application of the “Company Law of the People’s Republic of China’
(2008 Version)

Article 1

i1

Where a shareholder individually or collectively holding ten percent or more of the voting rights of all the shareholders of the company brings a lawsuit
to dissolve the company on one of the following grounds and in conformity with Article 183 of the Company Law, a people’s court should accept
[the lawsuit]:

(1) the company has been unable to hold a shareholders’ meeting or shareholders’ general meeting for two or more consecutive years, and [thus]
serious difficulty occurs in the operation and management of the company;

(2) during voting, the shareholders cannot reach the statutory ratio or the ratio prescribed by the company’s articles of association, making it impossible
to have a valid resolution of a shareholders’ meeting or shareholders’ general meeting for two or more consecutive years, and [thus] serious difficulty
occurs in the operation and management of the company;

(3) for a long time, the directors of the company have been in conflict, which cannot be resolved by a shareholders’ meeting or shareholders’ general
meeting, and [thus] serious difficulty occurs in the operation and management of the company;

(4) other types of serious difficulties occur in the operation and management [of the company], and [the company’s] continued existence will cause
a substantial loss to shareholders’ interests.

Where a shareholder brings a lawsuit to dissolve the company on the grounds that his rights and interests, such as the right to information and the
right to request distribution of profits, have been harmed, that the company has lost money and its property is insufficient to pay off all [the company’s]
debts, or that the enterprise legal person business license of the company has been cancelled but liquidation has not been carried out, a people’s court
shall not accept [the lawsuit].

(emphasis added)
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Main Points of the Adjudication of GC8 (see below),
providing courts handling similar subsequent cases with
clearer guidance on the determination of “whether serious
difficulty occurs in the operation and management of a
company’. Considering there are large differences in the
facts on which shareholders rely to bring their corporate
dissolution lawsuits, and these facts—covering different
aspects, including “management impediments”, “state of
profitability”, and “shareholding ratio”—influence how the
Main Points of the Adjudication of GC8 are interpreted, as
of December 31, 2019, 66 subsequent judgments/rulings
(“SJ/Rs”) citing GC8 have already been identified. This
makes GC8 one of the Guiding Cases with a relatively large
number of SJ/Rs.

By analyzing howthe courts of these 66 SJ/Rs interpreted and
used GC8, this article addresses the difficulty of determining
“whether serious difficulty occurs in the operation and
management of a company” in adjudication, and clarifies
the referential value of GC8 and its impact on subsequent
judicial practice.

The Origin of Guiding Case No. 8

LIN Fangging and DAI Xiaoming were the shareholders of
Changshu Kailai Industrial Co., Ltd. (*Kailai Company”),
each owning 50% of its shares. DAI Xiaoming was the
statutory representative and executive director of the
company, while LIN Fangqing was the general manager and
supervisor of the company. Kailai Company’s articles of
association clearly stated:

Resolutions of shareholders’ meetings must
be passed by shareholders representing more
than half of the voting rights. However, any
resolution concerning an increase or a decrease
of the registered capital, merger, dissolution,
change of corporate form, or amendment to
the articles of association must be passed by
shareholders representing more than two-
thirds of the voting rights.

Voting rights at shareholders” meetings were exercised by
shareholders in proportion to their capital contributions.

Due to sharp conflicts between LIN Fangging and DAI
Xiaoming, Kailai Company had not held a shareholders
meeting since June 1, 2006. In addition, the opinions of these
two shareholders differed and they refused to cooperate. The
company could not be managed by means of resolutions
of shareholders’ meetings, and the shareholders’ meeting
mechanism had failed. In conflict with the other shareholder,
Executive Director DAI Xiaoming was unable to implement
resolutions of shareholders” meetings in his acts of managing
the company. As the supervisor of the company, LIN

Fangqing was unable to exercise the authority of a supervisor
in a normal manner and was unable to play a supervisory
role. Therefore, Kailai Company’s internal mechanisms could
not operate normally and could not make decisions on the
operation of the company. Although the company was not
yet in a state of financial loss, the High People’s Court of
Jiangsu Province found that serious difficulty in the operation
and management of the company had occurred and finally
ordered the company to be dissolved.*

Because the High People’s Court of Jiangsu Province
explained with clear reasons both Article 183 of the Company
Law and Article 1 of the “Company Law Interpretation (1)
so as to provide standards for determining whether “serious
difficulty occurs in the operation and management of a
company’, the court's judgment was identified as “adequately
protecting the legal rights and interests of the shareholders,
reasonably regulating the corporate governance structure,
and promoting the healthy and orderly development of
a market economy”® Therefore, the case was released by
the SPC as GC8 on April 9, 2012. The Main Points of the
Adjudication of GC8 are:’

Article 183 of the Company Law makes
“serious difficulty occurs in the operation
and management of a company” one of
the conditions under which shareholders
may bring a corporate dissolution lawsuit.
To determine “whether serious difficulty
occurs in the operation and management
of a company’, the operational state of the
company’s organizational structure should be
comprehensively analyzed. For a company
that is in a profitable state but has long-
term failure in its shareholders meeting
mechanism and serious impediments in its
internal management and has plunged into
a state of deadlock, it can still be determined
that serious difficulty occurs in the operation
and management of the company. If other
conditions stated in the Company Law and
relevant judicial interpretations are met,
a peoples court may decide to dissolve a
company in accordance with law.

Overall Characteristics of Subsequent Judgments/Rulings

The Appendix lists 66 S]/Rs that explicitly mention GC8 (i.e.,
the Guiding Case is mentioned in any part of the judgment/
ruling, no matter whether the case name is identified in
full or in part, or whether only the number of the Guiding
Case is stated). The search for these SJ/Rs was conducted
through December 31, 2019 by the authors on the official
“China Judgements [sic] Online” website (“J” [2 ##| 333
M ”; http://wenshu.court.gov.cn).
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The Appendix also lists who mentioned GC8 in each of these
SJ/Rs: the parties (or their lawyers); the court, explicitly in
the reasoning section titled “This Court opined” (see grey
rows); and/or the court, in other sections of the SJ/R.

The following sections analyze the overall characteristics of
these SJ/Rs by examining their distributions by year, level of
court, stage of adjudication proceeding, and location of court.

1. Distribution by Year

The years of adjudication of these 66 SJ/Rs of GC8 show
that there were two SJ/Rs in 2013, five in 2014, seven in
2015, six in 2016, 18 in 2017, 11 in 2018, and 17 in 2019.
It is, therefore, clear that the number of SJ/Rs has generally
increased year by year, and, since 2017, the number of SJ/Rs
has not been fewer than 10 per year.

There can be many reasons for this increase in SJ/Rs, but
one of the reasons is probably related to the rapid increase
in the number of enterprises in China: from 8.287 million
in 2012 to 18.098 million in 2017.* Since the Eighteenth
National Congress of the Communist Party of China was
held in November 2012, the reform of China’s commaercial
system has developed on all fronts. The reform of Chinas
market access system and the optimization of the business
environment have promoted the rapid increase in the
number of enterprises in the country.” With the increasing
complexity of business models, many companies face
situations similar to that in GC8. Therefore, the number
of lawsuits that were brought to seek compulsory corporate
dissolution and that cited GC8 has also increased.

2. Distribution by Level of Court

Of the 66 SJ/Rs mentioning GC8, 15 were rendered by
basic courts, 37 by intermediate courts, 12 by high courts,
and two by the SPC. This shows that the number of S]J/Rs
handled by intermediate courts far exceeds those handled
by other courts. Of the 37 S]/Rs rendered by intermediate
courts, 34 are second-instance cases. The authors believe
that because compulsory corporate dissolution lawsuits
involve relationships among shareholders, directors,
supervisors, and relevant personnel of the companies, are
characterized by having disputes of different types and
complicated legal relationships, and address matters that
determine the life or death of these companies, parties of
these lawsuits are likely to have different views about the
first-instance judgments and then choose to appeal to
intermediate courts for further adjudication.

3. Distribution by Stage of Adjudication Proceeding

All of the 66 SJ/Rs mentioning GC8 are civil cases, with
18 being first-instance cases, 42 second-instance cases,
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and six cases having gone through retrial proceedings.
It is clear from this distribution and the aforementioned
distribution of cases by level of court that a significant
portion of the SJ/Rs of GC8 were adjudicated by
intermediate courts and/or second-instance cases. These
data reflect that corporate dissolution lawsuits generally
cover many controversial issues and complicated
relationships and are difficult to adjudicate. Although
GC8 plays, to a certain extent, a guiding role, it is still
controversial as to how GC8 should be interpreted and
used in cases having different facts.

fm—— —
“Since the Eighteenth National Congress of the
Communist Party of China was held in November
2012, [...] the reform of China’s market access system
and the optimization of the business environment
have promoted the rapid increase in the number
of enterprises in the country. With the increasing
complexity of business models, many companies
face situations similar to that in GC8. Therefore,
the number of lawsuits that were brought to seek
compulsory corporate dissolution and that cited GC8
has also increased.”

R
4. Distribution by Location of Court

According to the analysis of the geographical location
of the courts that adjudicated the 66 SJ/Rs of GCS8, the
authors noted that 25 cases (i.e., nearly 40% of all cases)
were adjudicated by courts of various levels in Guangdong
Province. Of these 25 cases, 18 were adjudicated during
a period spanning from 2017 to 2019. This phenomenon
may be due to the fact that Guangdong Province is a
coastal and open province, with frequent domestic
and foreign trade activities, a higher level of economic
development, and a higher density of companies. As a
result, Guangdong courts at all levels encounter more
cases involving corporate disputes.

Since the signing of the Framework Agreement on
Deepening Guangdong-Hong Kong-Macao Cooperation
in the Development of the Bay Area in 2017,"° Guangdong
Province, as the core province of the Guangdong-Hong
Kong-Macao Bay Area, has attracted substantial foreign
investment, and the proportion of emerging industries,
including 5G, chip manufacturing, artificial intelligence,
and medical reform, has increased in the province. In
addition, the Belt and Road Initiative has also attracted a
large number of enterprises to be based in the Guangdong-
Hong Kong-Macao Bay Area. The increase in the number
of enterprises and the diverse types of investment in the
area explains the greater number of compulsory corporate
dissolution lawsuits.
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“Guangdong Province, as the core province of
the Guangdong-Hong Kong-Macao Bay Area,
has attracted substantial foreign investment, and
the proportion of emerging industries [...] has
increased in the province. In addition, the Belt and
Road Initiative has also attracted a large number
of enterprises to be based in the Guangdong-Hong
Kong-Macao Bay Area. The increase in the number
of enterprises and the diverse types of investment in
the area explains the greater number of compulsory
corporate dissolution lawsuits”

e

Treatment of Guiding Case No. 8 by Courts Rendering
Subsequent Judgments/Rulings

1. Overall Analysis

Among the 66 SJ/Rs citing GC8, 42 are SJ/Rs in which the
parties cited GC8 but the courts did not respond in accordance
with Article 11 Paragraph 2 of the Detailed Implementing Rules
on the “Provisions of the Supreme Peoples Court Concerning
Work on Case Guidance™ (the “Detailed Implementing Rules”)
(see Sidebar 3) by explaining in the reasoning section of the
judgment/ruling whether GC8 was applied.

Of the remaining 24 S]/Rs, five are SJ/Rs in which the courts
did respond in accordance with the above-mentioned
provision, 17 are SJ/Rs in which the courts took the initiative
to consider GC8 even though the parties did not cite it, and
two are SJ/Rs in which the courts mentioned GCS in their
judgments/ruling but in a section other than the reasoning
section. With respect to the last two SJ/Rs, the two courts
are both second-instance courts. Although each court
mentioned outside the reasoning section of its judgment
that the first-instance court referred to and applied GC8, it
did not analyze in the reasoning section whether GC8 was
applicable (see Appendix: SJ/R Nos. 28 and 30).

According to the above data, there are a total of 22 SJ/Rs in
which the courts considered GC8 in the reasoning section
of the judgments/rulings. In five of these SJ/Rs, the courts
responded to the parties reference to GC8, whereas in 17 of
these SJ/Rs, the courts took the initiative to consider GC8
(see Appendix: grey rows). These courts, including the
SPC (see Appendix: SJ/R No. 36), basically followed Article
11 Paragraph 1 of the Detailed Implementing Rules (see
Sidebar 3) to quote the serial number and the Main Points
of the Adjudication of GC8 in the reasoning section of the
judgments/rulings.

The following two sections will discuss how the SPC
handled GC8 and analyzed the conditions stated in Article
183 of the Company Law, and how the courts of other SJ/Rs

explored the scope of application of the Main Points of the
Adjudication of GC8.

2. How the SPC Handled Guiding Case No. 8 and Analyzed
the Conditions Stated in Article 183 of the Company Law

SJ/R Nos. 27 and 36 are both civil cases adjudicated by the
SPC during retrial proceedings.

In June 2017, the ruling of S]J/R No. 27 was rendered by a
panel of three SPC judges, who were formally identified
as the case’s “presiding adjudicator” (“% F]K”; a judge
who leads the panel presiding over a case) and two “acting
adjudicators” (“/RELH | i1 ”; “acting adjudicators” have
a chance to become “adjudicators” after they accumulate
more experience). In this case, the retrial applicant
claimed, “the situation is basically the same as the facts
in Guiding Case No. 8. At present, the shareholders’
meeting of the company [involved in the case] is in a
state of deadlock, and the court should decide to dissolve
the company in accordance with Guiding Case No. 8"
Although the aforementioned content was recorded
outside the reasoning section of the ruling, the panel
adjudicating the case did not follow Article 11 Paragraph
2 of the Detailed Implementing Rules by explaining in the
reasoning section whether GC8 was applicable. Instead,
the panel directly relied on Article 183 of the Company
Law and Article 1 of the Company Law Interpretation (II)
to point out:

To dissolve a company, three conditions
must be satisfied, namely, serious difficulty
occurs in the operation and management
of a company, [the company’s] continued
existence will cause a substantial loss to
shareholders’ interests, and [the difficulty]
cannot be resolved by any other means.

Sidebar 3:

Detailed Implementing Rules on the “Provisions of the Supreme
People’s Court Concerning Work on Case Guidance”

Article 11

In the process of handling a case, the personnel handling the case
should inquire about relevant Guiding Cases. Where a relevant Guiding
Case is quoted in the adjudication document, [the personnel] should,
in the part [of the document where they provide] reasons for their
adjudication, quote the serial number and the “Main Points of the
Adjudication” of the Guiding Case.

Where a public prosecution organ, a party to a case and his defender,
or a litigation agent quotes a Guiding Case as a ground [for the]
prosecution (litigation) or defense, the personnel handling the case
should, in [providing] the reasons for the adjudication, respond [as
to] whether [they] referred to the Guiding Case [in the course of
their adjudication] and explain their reasons [for doing so].

(emphasis added)
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Judging from the [retrial appellant’s| litigation
claims and the evidence submitted, none of the
above three conditions is satisfied in this case,
i.e,, this case does not meet the conditions for
corporate dissolution. (emphasis added)

Six months later, in December 2017, the ruling of SJ/R No.
36 was rendered by another panel of three SPC judges, who
were formally identified as the “presiding adjudicator” and
two “adjudicators” of the case. Apart from pointing out,
in accordance with the above-mentioned provisions of the
Company Law and the Company Law Interpretation (II),
the three conditions for corporate dissolution, the panel
overseeing SJ/R No. 36 also took the initiative to consider
GC8 and clearly explained:

management of a company’, the operational
state of the company’s organizational structure
should be comprehensively analyzed. For a
company that is in a profitable state but has
long-term failure in its shareholders’ meeting
mechanism and serious impediments in its
internal management and has plunged into
a state of deadlock, it can still be determined
that serious difficulty occurs in the operation
and management of the company. This case is
similar to the basic facts of the Guiding Case,
and the Main Points of the Adjudication
of the Guiding Case should be used as a
reference for this case.

(emphasis added)

According to Article 9 of the Detailed
Implementing Rules on the “Provisions of the
Supreme People’s Court Concerning Work
on Case Guidance”, [wlhere a case being
adjudicated is, in terms of the basic facts and
application of law, similar to a Guiding Case
released by the Supreme Peoples Court, the
[deciding] people’s court at any level should
refer to the “Main Points of the Adjudication”
of that relevant Guiding Case to render its
ruling or judgment.

The Main Points of Adjudication of [...] Guiding
Case No. 8 [...] are: [t]o determine “whether
serious difficulty occurs in the operation and

Decided only six months apart, SJ/R Nos. 27 and 36 reveal
completely different treatments of GC8 by the SPC. In the
former, the SPC did not respond to a party’s reference to
GC8, whereas in the latter, the SPC took the initiative to
consider GC8 even though the parties did not mention
it. This difference may be attributable to the fact that the
panel of the former case had two “acting adjudicators’, while
the panel of the latter case had the benefit of having two
“adjudicators”, who are, as distinguished by the formal title,
more experienced.

Apart from their different treatments of GC8, the courts
of SJ/R Nos. 27 and 36 also analyzed the conditions
set out in Article 183 of the Company Law in slightly
different ways:

Condition

SPC’s Decision in SJ/R No. 27

SPC’s Decision in SJ/R No. 36

“serious difficulty
occurs in the
operation and
management of a
company”

“[the company’s]
continued existence
will cause a
substantial loss

to shareholders’
interests”
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“As for the problem that [the company] has been
unable to hold a shareholders’ meeting for four
consecutive years, although both parties have not
held any shareholders’ meeting, they have been
communicating and negotiating on matters
regarding the operation and management of the
company. [Thus,] this problem cannot prove that
serious difficulty has occurred in the operation and
management of the company”

“On the problem of [shareholder] WANG Guiying’s
rights being ignored and WANG Guiying’s having
no knowledge of the companys operational state
and financial situation: this problem is not an issue
that needs to be considered when determining
whether serious difficulty occurs in the operation
and management of a company. Even if the above
problem exists, WANG Guiying can resolve it by
bringing a shareholders’ right-to-know lawsuit”

“The focus of ‘serious difficulty occurs in the
operation and management of a company’ is on
the existence of serious internal impediments in the
company’s management, including the failure of the
shareholders’ meeting mechanism and an inability to
make decisions regarding the company’s operation
and management. In this case, Hong Bai Lan
Company has not officially held any shareholders
meeting since 2011, the company cannot be managed
by means of resolutions of shareholders’ meetings,
and the shareholders’ meeting mechanism has failed”

“Because the internal operating mechanism of Hong
Bai Lan Company has long failed, the shareholders’
rights of 15 people, including LIU Lining, have long
been in a state of not being able to be exercised.
The purpose of their investment in Hong Bai
Lan Company cannot be realized and it can be
determined that there is a substantial loss to these
shareholders’ interests”
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The above decisions of the SPC have two implications for
judicial practice. First, when considering the “serious
difficulty occurs in the operation and management of a
company” condition, it is certainly important to examine
whether the shareholders’ meeting mechanism has failed.
Yet, if the shareholders are able to continue communicating
and negotiating on issues concerning the company’s operation
and management, this means that the shareholders are still
able to make decisions about the company’s operation and
management, and the condition cannot be said to be met.

Second, when considering the “[the company’s] continued
existence will cause a substantial loss to shareholders
interests” condition, a court must not only examine whether
there is a substantial loss to shareholders’ interests, but also
decide whether the loss can be addressed by other means. If
there are other means to realize the shareholders interests,
the court cannot consider this condition to be met.

3. How the Courts of Other S]/Rs Explored the Scope of
Application of Guiding Case No. 85 Main Points of the
Adjudication

Among the 22 SJ/Rs in which the courts considered GC8
in the reasoning section of the judgment/ruling, only SJ/R
No. 36 was adjudicated by the SPC, with the remaining SJ/
Rs being adjudicated by other courts. Of these 22 §J/Rs, 16
are SJ/Rs in which the courts cited and applied the Main
Points of the Adjudication of GC8 (see Appendix: SJ/R
Nos. 3,5, 11, 18, 21, 23, 35-37, 40, 44, 45, 50, 55, 58, and
59), and six are SJ/Rs in which the courts decided that GC8
was inapplicable (see Appendix: SJ/R Nos. 12, 17, 24, 34,
47, and 51).

The authors have discussed in the previous section how
the SPC dealt with GC8 in SJ/R No. 36. In this section, the
authors will discuss how the courts of the remaining 21 SJ/
Rs explored the scope of application of the Main Points of
the Adjudication of GC8 and will share important views of
some courts.

First of all, one should note that the Main Points of the
Adjudication of GC8 consist of two points:

o “Article 183 of the Company Law makes ‘serious
difficulty occurs in the operation and management
of a company’ one of the conditions under which
shareholders may bring a corporate dissolution lawsuit.
To determine ‘whether serious difficulty occurs in
the operation and management of a company, the
operational state of the company’s organizational
structure should be comprehensively analyzed. For
a company that is in a profitable state but has long-
term failure in its shareholders’ meeting mechanism
and serious impediments in its internal management

and has plunged into a state of deadlock, it can still
be determined that serious difficulty occurs in the
operation and management of the company.”

« “If other conditions stated in the Company Law
and relevant judicial interpretations are met, a
people’s court may decide to dissolve a company in
accordance with law.”

(emphasis added)

The courts of the remaining 21 SJ/Rs were generally able to
follow the first point in the Main Points of the Adjudication
of GC8 to comprehensively analyze the operational state
of a company’s organizational structure so as to determine
“whether serious difficulty occurs in the operation and
management of a company” However, with respect to
the second point, due to its broad content (i.e., “other
conditions stated in the Company Law and relevant judicial
interpretations”), the courts had different views about
its scope of application. The differences are particularly
salient in their analyses of the condition stated in Article 1
Item (1) of the Company Law Interpretation (1I) (ie., “the
company has been unable to hold a shareholders’ meeting or
shareholders” general meeting for two or more consecutive
years, and [thus] serious difficulty occurs in the operation
and management of the company”) and the issue as to
whether social interests should be considered.

(1) “[T]he companyhasbeen unable to holda shareholders’
meeting or shareholders’ general meeting for two or
more consecutive years, and [thus] serious difficulty
occurs in the operation and management of the
company”

According to Article 1 Ttem (1) of the Company Law
Interpretation (II), if “[a] company has been unable to
hold a shareholders’ meeting or shareholders’ general
meeting for two or more consecutive years, and [thus]
serious difficulty occurs in the operation and management
of the company”, “a shareholder individually or collectively
holding ten percent or more of the voting rights of all the
shareholders of the company” may bring a lawsuit to dissolve
the company.

With respect to the phrase “unable to hold a shareholders’
meeting’, the court of SJ/R No. 51 decided:

[The phrase] “unable to hold a shareholders’
meeting” does not refer to the objective
situation that “no shareholders’ meetings
have been held”, but refers to the failure
to hold a shareholders’ meeting due to
legal impediments, such as the number of
shareholders attending the shareholders’

China Guiding Cases Project



meeting falls below the minimum number
of shareholders required for holding a
shareholders’ meeting. In this case, [...
the company involved] did not hold any
shareholders’ meeting because Third-Party
HUAI Hui, as an executive director, did
not perform the duty to convene or hold
shareholders’ meetings, and the plaintift
did not exercise the right to propose
holding a provisional shareholders’ meeting.
(emphasis added)

However, the court in SJ/R No. 5 emphasized:

The determination [of the condition stated
in Article 1 Ttem (1) of the Company Law
Interpretation (II)] hinges on this phrase
“serious difficulty occurs in the operation and
management of the company” Therefore,
regardless of whether it has been “unable to
hold” a shareholders’ meeting or “has not
held” a shareholders’ meeting, as long as the
company has been objectively plunged into
a deadlock and has been unable to make
effective decisions, this conforms to the
situation prescribed in the aforementioned
provision. (emphasis added)

Some courts also considered whether “for two or more
consecutive years” is a necessary condition for determining
whether serious difficulty occurs in the operation and
management of acompany. The courtin SJ/R No. 17 decided
that the interpretation of this phrase must strictly follow the
literal meaning and stated:

[Shareholder] LIU Weika brought this lawsuit
on January 26, 2015 on the grounds that the
shareholders of the company [involved in this
case] have long been in conflict and [thus]
serious difficulty occurs in the operation
and management [of the company]. This
does not comply with the time limit required
for determining whether “serious difhculty
occurs in the operation and management of
the company” as stated in Article 1 Ttem (1)
of the Company Law Interpretation (II). Even
with reference to March 7, 2016, i.e., the date
of investigation by the second-instance court,
the period of the state of corporate deadlock
as alleged by LIU Weika has not reached two
years. (emphasis added)

Nonetheless, a greater number of courts dealt with the
requirement of “for two or more consecutive years”
in a more flexible manner, placing an emphasis on
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whether serious difficulty occurs in the operation and
management of a company. For example, the court of
SJ/R No. 34 decided:

[The phrase] “has been unable to hold a
shareholders’ meeting [...] for two or more
consecutive years” stated in the Company Law
Interpretation (IT) refers to a manifestation of
the company’s deadlock that the company has
been unable to hold a shareholders’ meeting
for a long time. Here, “two years” is not a
period that is like a time limit, and it cannot
be understood to mean that a deadlock of
the company appears once no shareholders’
meetings have been held for more than two
years. [...] Based on the ratio of the shares
with voting rights held by the two shareholders
of the company [involved in this case],
even when the two shareholders disagree,
effective resolutions can still be made in the
shareholders’ meetings and it is not easy for a
deadlock to appear. This is also an important
factual distinction between this case and the
Guiding Case. (emphasis added)

The court of SJ/R No. 21 decided that even if a company has
been unable to hold a shareholders’ meeting for less than
two years, the company may still be dissolved when the
company’s interpersonal cooperation foundation is lost and
the company cannot operate. This court first emphasized the
Main Points of the Adjudication of GC8 and then explained:

The company [involved in this case] has
met the conditions for dissolution for the
following reasons: 1. Serious difficulty has
occurred in the operation and management
of the company [...]. Since the incorporation
of [...] company, conflicts among the
shareholders of the company have continued
to escalate and it has not been possible to
manage the company by passing resolutions
of the shareholders’ meetings. [...] No
regular meetings have been held in the
last six months. [...] There are substantial
differences in shareholders’ opinions and the
conflicts of interest and disputes about rights
among the shareholders are serious. [...] The
interpersonal cooperation foundation on
which the company’s existence relies has
been lost. The company has been unable to
operate normally and a state of deadlock in
its operation and management has arisen.
[The company’s] continued existence will
cause a substantial loss to shareholders’
interests. (emphasis added)
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(2) “Social interests”

The Main Points of the Adjudication in GC8 first provide
guidance on how to determine “whether serious difficulty
occurs in the operation and management of a company”
and then end with this sentence: “If other conditions stated
in the Company Law and relevant judicial interpretations
are met, a people’s court may decide to dissolve a company
in accordance with law.” Therefore, for a court to decide
whether to dissolve a company, it cannot merely look at
“whether serious difficulty occurs in the operation and
management of a company’, but needs to consider whether
other conditions are met.

The term “social interests” is not explicitly mentioned in the
three conditions set out in Article 183 of the Company Law:
“serious difficulty occurs in the operation and management
of a company”, “[the company’s] continued existence will
cause a substantial loss to shareholders’ interests”, and “[the
difficulty] cannot be resolved by any other means” When
courts handle corporate dissolution lawsuits, should they
consider “social interests”? The courts handling most of
the SJ/Rs analyzed by the authors did not consider “social

interests”. Two SJ/Rs are the exceptions.

In §J/R No. 12, the court compared and contrasted the case
with GC8, pointing out:

This court finds that what [the case and
GC8| have in common is that due to
shareholders’ differences in opinions and
lack of cooperation, the two companies
[involved in these two cases] were
unable to hold a shareholders’ meeting
for two or more consecutive years, and
[thus] serious difficulty occurred in the
operation and management of each of the
companies, causing, to some extent, a loss
to shareholders’ interests. But this case has
certain special characteristics. The real
estate projects operated by the company
[involved in this case] bear a greater social
responsibility than the ordinary products
operated by Kailai Industrial Co., Ltd.
[in GC8]. This court believes that when
determining whether a company should be
dissolved, a court must consider not only
shareholders’ interests but also social and
public interests. (emphasis added)

Additionally, the court of S]/R No. 47 took this position:
The dissolution of a company involves a

variety of interests, i.e., not only the interests
of shareholders, but also those of multiple

stakeholders, including the company’s creditors
and employees. It is related to the stability
and tranquility of the market economic order.
The judiciary should adopt a more prudent
attitude towards the dissolution of a company
that is subject to pressure from shareholders.
(emphasis added)

The consideration of “social interests” by the above-mentioned
courts seems to have gone beyond the scope of the three
conditions stated in Article 183 of the Company Law. However,
the authors believe that the third condition in Article 183, i.e.,
“[the difficulty] cannot be resolved by any other means”, has
opened a window for considering “social interests” In other
words, “social interests” should be considered as part of this
condition. For example, during the negotiation and mediation
among the shareholders, all parties can discuss different
interests and impacts, including “social interests”, and strive
to resolve the serious difficulties facing the company so as to
prevent substantial losses to shareholders’ interests and social
interests. Therefore, if the serious difficulties still cannot be
resolved by these different means, the court should consider
that the condition where “[the difficulty] cannot be resolved
by any other means” is met.

The intention of these courts to consider “social interests” is
certainly good. However, if serious difficulties have already
occurred in the operation and management of a company,
the company’s continued existence will cause substantial
losses to shareholders’ interests and social interests, and
the difficulties cannot be resolved and the losses cannot be
avoided by any other means, a courts decision to disallow
dissolution of the company despite these challenges may lead
to bigger problems. This would ultimately cause concern and
hesitation for those who wish to incorporate a company and
promote the development of the socialist market economy.

Conclusion

Corporate dissolution disputes present an important and
difficult category of issues handled in corporate dispute
cases. GC8 has undoubtedly played a guiding role for
the adjudication of subsequent cases. This Guiding Case
limits the concept of “serious difficulty occurs in the
operation and management of a company” to internal
impediments in the companys management (e.g., the
failure of the shareholders’ meeting mechanism, an inability
to make decisions regarding the company’s operation and
management, etc.), but does not partially understand the
concept to mean operational difficulty (e.g., the company’s
lack of capital, serious financial loss, etc.). This helps to
change the adjudication of “serious difficulty occurs in the
operation and management of a company” from an abstract
approach to a concrete approach, thereby making judicial
adjudication in these types of cases more operable.
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Nevertheless, the 66 SJ/Rs analyzed in this article also reveal
the limitations of GC8. Many courts handling these SJ/Rs
did not cite GC8 or only cited it in part. This may be due
to the fact that the Main Points of the Adjudication in
GC8 cannot be easily applied to complicated situations
encountered in judicial practice.

Based on the analysis of the 66 SJ/Rs, the authors have
observed that the courts paid close attention to the

following three points when deciding whether a company
should be dissolved:

1. whether the shareholders with relatively large
shareholding ratios have been in a state of long-term
confrontation and escalated conflicts;

The citation of this China Cases Insight™ is: Zihao Zhou & Chi Che, Guiding Case No. 8 and 66 Related Subsequent Judgments/Rulings: How to
Determine “Whether Serious Difficulty Occurs in the Operation and Management of a Company”, 8 CHINA Law CONNECT 17 (Mar. 2020), also available
at STANFORD Law ScHOOL CHINA GuipinG Cases Project, China Cases nsights™, Mar. 2020, http://cge.law.stanford.edu/commentaries/clc-8-

202003-insights-9-zhou-che.

The original, Chinese version of this China Cases Insigh!™ was edited by Dr. Mei Gechlik. The English version was prepared by the authors, and
was finalized by Jennifer Ingram, Nathan Harpainter, and Dr. Mei Gechlik. The information and views set out in this China Cases Insight™ are the

2. whether the shareholders’ meetings have objectively
been plunged into a deadlock and, due to impediments
of interpersonal cooperation, no shareholders’ meetings
have been held to make effective decisions; and

3. whether shareholders have exhausted other remedial
means to resolve the serious difficulty in the operation
and management of the company.

For companies that have exhausted other means, including
negotiation and mediation, but are still unable to maintain
their interpersonal cooperation foundation, the authors
believe that courts should be prudent and should refrain
from deciding not to dissolve the companies on the basis
of “social interests” This approach will help ensure the
function and value of corporate dissolution lawsuits. m

responsibility of the authors and do not necessarily reflect the work or views of the China Guiding Cases Project.

(S ARERX T R85+ T MIE)  (Provisions of the Supreme People’s Court Concerning Work on Case Guidance), Preamble, passed by the Adjudication

Committee of the Supreme People’s Court on Nov. 15, 2010, issued on and effective as of Nov. 26, 2010, STANFORD LAw ScHOOL CHINA GUIDING CasEs ProJECT, English
Guiding Cases Rules, June 12, 2015 Edition, http://cgc.law.stanford.edu/guiding-cases-rules/20101126-english.

This article refers to Article 183 of the Company Law in accordance with GC8. The Company Law as cited in GC8 should mean the 2005 version, which was in effect when

the Guiding Case was released in 2012 and when the final judgment upon which the Guiding Case is based was rendered. Article 183 is numbered Article 182 in the
currently effective version. See (P A RIAE 203K} (Company Law of the People’s Republic of China), passed and issued on Dec. 29, 1993, effective as of July 1,
1994, amended four times, most recently on Oct. 26, 2018, effective as of Oct. 26, 2018, http://www.fdi.gov.cn/1800000121_23_74633_0_7.html.

This article refers to Article 1 of the Company Law Interpretation (1) in accordance with GC8. The Company Law Inferprefation (II) as cited in GC8 should mean the

2008 version, which was in effect when the Guiding Case was released in 2012 and when the final judgment upon which the Guiding Case is based was rendered. In
2014, Article 1 of the Company Law Interpretation (I1I) was slightly amended to change “Article 183" of the Company Law referenced to "Article 182", reflecting the change
in the number used in the Company Law. See (AR EEE X TER (PEARRELAE F-FFMAMT (=) b (Provisions (1) of the Supreme

People’s Court on Several Issues Concerning the Application of the

Company Law of the Peoples Republic of China”), passed by the Adjudication Committee of the Supreme

People’s Court on May 5, 2008, issued on May 12, 2008, effective as of May 19, 2008, amended on Feb. 17, 2014, effective as of Mar. 1, 2014, http://www.court.gov.cn/

zixun-xiangqing-6135.html.

MR i o 20T BLE SR ey Fas 8] R 8] RS K ) (LIN Fangging v. Changshu Kailai Industrial Co., Ltd. and DAI Xiaoming, A Corporate Dissolution

Dispute), 8 CHINA Law CoNNECT 63 (Mar. 2020), also available af STANFORD Law SCHOOL CHINA GUIDING CasEs PRoOJECT, English Guiding Case (EGC8), Mar. 2020,
http://cge law.stanford.edu/guiding-cases/guiding-case-8 (hereinafter “Guiding Case No. 8”).

5 (2010) 0 £ F 500435 B FF ((2010) Su Shang Zhong Zi No. 0043 Civil Judgment), rendered by the High People’s Court of Jiangsu Province on Oct. 19, 2010,
full text available on the Stanford Law School China Guiding Cases Project’s website, at http://cgc law.stanford.edu/judgments/jiangsu-2010-su-shang-zhong-zi-0043-

civiljudgment.

S

Guiding Case No. 8, supra note 4, “Reasons for the Adjudication” section. See alsofk # AR GER %6445 F TE A% (The Office for the Work on Case Guidance

of the Supreme People’s Court), 35 F %48 5 (A Fif & AT UL ELA IR 8, FoboA a8 M &%) $9atE A8 (Understanding and Referring to
Guiding Case No. 8, LIN Fangqing v. Changshu Kailai Industrial Co., Ltd. and DAI Xiaoming, A Corporate Dissolution Dispute), (AR H - ) (THE PEOPLES

JUDICATURE * APPLICATION), Issue No. 15, at 59 (2012).
For more information about the case, see Guiding Case No. 8, supra note 4.

=

E % %3t B (National Bureau of Statistics), AL 4L St ¥ K T3 & A RIS A—37 F B R 2708 F & e 5 A sk 3 4R =+ — (The Number

of Units Increases Rapidly; Market Vitality [Shows] Continuous Stimulation—The 21st Series of the Reports on the Economic and Social Development Achievements [to

Celebrate] the 70th Anniversary of the Founding of New China),
120190826_1693395.html.

o

(A FHFHM) (WWWSTATS.GOV.CN), Aug, 26, 2019, http://www.stats.govien/tjsi/zxfb/201908/

Id. See also (PP X T a2mFHES FEXRFAMYHRAE) (Decision of the Central Committee of the Communist Party of China on Several Major Issues

Concerning Comprehensively Deepening Reforms), passed and issued at the Third Plenary Session of the Eighteenth Central Committee of the Communist Party of China
on Nov. 12, 2013, effective as of Nov. 12, 2013, http://www.scio.gov.cn/zxbd/nd/2013/document/1374228/1374228 him (pointing out, infer alia, that “economic system
reform is the focus of comprehensively deepening reforms™); (7 37 & % T & @ Ap# R EE AH T8 KR a9E2)  (Decision of the Central Committee of the
Communist Party of China on Several Major Issues Concerning Comprehensively Promoting the Rule of Law), passed and issued at the Fourth Plenary Session of the Eighteenth
Central Committee of the Communist Party of China on Oct. 23, 2014, effective as of Oct. 23, 2014, http://www.ccps.govien/xytt/201812/t20181212_123256.shtml
(pointing out the importance of “improving the legal system of socialist market economy, with guidance based on protection of property rights, upholding of contracts [...]
and effective supervision”); #% 4 (SHEN Ronghua), T A KRB E “Fod i #E Rt 4% 8.5k & (The Effectiveness, Characteristics, and Trends of Chinas
Reforms to “Delegate Power, Streamline Administration, and Optimize Government Services™ Since the Eighteenth National Congress of the Communist Party of China), {47
AN (ADMINISTRATIVE REFORM), Issue No, 9, at 10 (2017), http://theory.people.com.cn/nl/2017/1102/¢40531-29623408. html.

=

CFRACE B 8k 0 BRI L) (Framework Agreement on Deepening Guangdong-Hong Kong-Macao Cooperation in the Development of the Bay

Area), issued by the National Development and Reform Commission on July 1, 2017, effective as of July 1, 2017, https://www.ndrc.gov.en/fzggw/jgsi/dqs/sjdt/201707/

W020190909487713229129.pdf.

(A RER AT RS LAEOIE)> Eim ) (Detailed Implementing Rules on the “Provisions of the Supreme Peoples Court Concerning Work on Case

Guidance”), passed by the Adjudication Committee of the Supreme People’s Court on Apr. 27, 2015, issued on and effective as of May 13, 2015, STANFORD LAw SCHOOL
CHiNA GuipiNg Cases ProjecT, English Guiding Cases Rules, June 12, 2015 Edition, http://cge.law.stanford.edu/guiding-cases-rules/201505 13-english.
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Appendix: 66 Subsequent Judgments/Rulings Which Explicitly Mention Guiding Case No. 8 (identified through December 31, 2019)

Date of

Subsequent Judgment/

‘Who Mentioned

* Adjudication Ruling No. afindicating Court Guiding Case No. 8* I
: (2013) Ji Min Er Zhong | High Peoples Court of N oy | ttp//cgelawstanford.edu/judgments/hebei-2013-ji-
1 1201364 ZiNo. 23 Hebei Province Party(/-ies)/ lawyer(s) min-er-zhong-zi-23-civil-judgment
(2012) Xiu Min Er Chu | Xiuwu County People's : http://cge lawsstanford.edu/judgments/henan-2012-xiu-
3 A ZiNo. 314 Couut, Henan Province Partytfies) lavyerts) min-er-chu-zi-314-civil-judgment
Intermediate People’s
3 |2014/1/17 (2014) Zhe Tai Shang | Court of Taizhou Court (reasoning http://cge.law.stanford.edu/judgments/zhejiang-2014-
Zhong Zi No. 18 Municipality, Zhejiang | section) zhe-tai-shang-zhong-zi-18-civil-judgment
Province
(2014) Tong Min Shang | Tongbai County Peoples | . http://ege lawstanford.edu/judgments/henan-2014-tong-
+ | L6l Chu Zi No. 00018 Court, Henan Province Party(/-ies)/ lawyer(s) min-shang-chu-zi-00018-civil-judgment
Party(/-ies)/
5 | 2014/7/23 (2014) Chuan Min Shen | High Peoples Court of | lawyer(s); http://cge law.stanford.edu/judgments/sichuan-2014-
ZiNo. 1145 Sichuan Province Court (reasoning chuan-min-shen-zi-1145-civil-ruling
section)
Intermediate People’s
(2014) Hui Zhong Fa Court of Huizhou R iy | Httpi/fegelawstanford edu/judgments/guangdong-2014-
8 | AT Min Er Zhong Zi No. 79 | Municipality, Rartylfviedlf lwyeris) hui-zhong-fa-min-er-zhong-#i-79-civil-judgment
Guangdong Province
Intermediate People’s
(2014) Dong Zhong Fa | ., .
e - Court of Dongguan . ) httpr//cge law.stanford.edu/judgments/guangdong-2014-
| 1LEs 19\/7121 EiZiong Ziblo Municipality; Patiif-ieg) lewyes(e) dong-zhong-fa-min-er-zhong-zi-974-civil-judgment
Guangdong Province
Intermediate People’s
(2015) Sui Zhong Fa Court of Guangzhou ; http://cge law.stanford.edu/judgments/guangdong-2015-
SR Min Er Zhong Zi No. 70 | Municipality, Rautylfsien)/ bowryeetg) sui-zhong-fa-min-er-zhong-zi-70-civil-ruling
Guangdong Province
Peoples Court
(2015) E Dan Jiang Kou | of Danjiangkou oy http://ege lawstanford.edu/judgments/hubei-2015-e-
9 |20L5/e/ Min Chu Zi No. 00008 | Municipality, Hubei Party(Fies)f Tavvyer(s) dan-jiang-kou-min-chu-zi-00008-civil-judgment
Province
(2014) Su Shang Zhong | High People’s Court of s . | http://cge lawstanford.edu/judgments/jiangsu-2014-su-
e ZiNo. 00360 Jiangsu Province Partylfiesi lawyerts) shang-zhong-7i-00360-civil-judgment
Intermediate Peoples
11 | 2015/6/24 éiglé\)fa?}?oih?i% Court of Shenzhen Court (reasoning http://cge lawstanford.edu/judgments/guangdong-2014-
134 & " Municipality, section) shen-zhong-fa-she-wai-zhong-zi-134-civil-judgment
Guangdong Province
Party(/-ies)/
12 | 2015/10/23 (2015) LuMin ZaiZi | High Peoples Courtof | lawyer(s); http://cgelawstanford.eduw/judgments/shandong-2015-
No. 5 Shandong Province Court (reasoning lu-min-zai-zi-5-civil-judgment
section)
; Intermediate Peoples
(2015) Hui Zhong Fa : X p ) ! ]
13 | 20151028 Min Br Zhong ZiNe, COLlltt _of H111zllou Pasty(Vies) lawyer(s) httl::./ fegelaw: st;llfo:d.edu/;udgmentf}/ _gufmgdong-z(JlS—
365 Municipality, hui-zhong-fa-min-er-zhong-zi-365-civil-judgment
Guangdong Province
Intermediate People’s
(2015) He Shang Chu Zi | Court of Heze . . | httpr//ege lawsstanford.edu/judgments/shandong-2015-
% |[2GL5 13 T No. 92 Municipality (Region), Party(/-lesjt levryer(s) he-shang-chu-zi-92-civil-judgment
Shandong Province
: ; No. 1 Intermediate e ; AL ;s
15 | 2016/4/8 (2016) Jing 01 Min Paoplels Court s Beljing: | Partyl/iies)/ lavyer(s) http://cge lawstanford.edu/judgments/beijing-2016-jing-

Zhong No. 1502

Municipality

01-min-zhong-1502-civil-judgment
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Date of Subsequent Judgment/ |, . . . Wheo Mentioned
" Adjudication Ruling No. Addicating Cours Guiding Case No. 8*

’ No. 1 Intermediate Party({/-ies)/ i ; ;
s Rl e g e e
SRR Chonggqing Municipality | (other section(s)) yu i Juce

Intermediate Peoples
17 | 2016/6/2 (2016) Yue 03 Min Court of Shenzhen Court (reasoning http://cge Jawstanford.edu/judgments/guangdong-2016-
Zhong No. 3161 Municipality, section) yue-03-min-zhong-3161-civil-judgment
Guangdong Province
o - Intermediate Peoples
18 | 2016/6/16 %230;]2 %:inﬂzﬁ CI;l‘ngi Court of Shenzhen Counrt (reasoning http://cge lawstanford edu/judgments/guangdong-2015-
No. 92 & Municipality, section) shen-zhong-fa-she-wai-zhong-zi-92-civil-judgment
o Guangdong Province
(2016) Lu Min Zhong | High Peoples Court of ; ; http://cge lawstanford.edu/judgments/shandong-2016-
o it No. 714 Shandong Province Partyl/-les)f lawyer(s) lu-min-zhong-7 14-civil-judgment
Kuancheng District
(2016) Ji 0103 Min Chu | People’s Court, a0 + | http://cgelaw.stanford.edu/judgments/jilin-2016-ji-
20 ||| 20l6/128 No. 598 Changchun Municipality, Party(ies)ilawyens) 0103-min-chu-598-civil-judgment
Jilin Province
_ Intermediate Peoples _
21 2017/1/22 (2016) Yue 04 Min Chu | Cowrt of Zhuhai Court (reasoning http://cgelawstanford edu/judgments/guangdong-2016-
S No. 58 Municipality, section) yue-04-min-chu-58-civil-judgment
Guangdong Province
Intermediate Peoples
(2017) Nei 29 Min Court of Alxa League, . http://cge lawstanford.edu/judgments/inner-mongolia-
L (s o Zhong No. 19 Inner Mongolia Party(f-ies) laviyes(s) 2017-nei-29-min-zhong-19-civil-judgment
Autonomous Region
Yian District People’s
23 | 201773024 (2017) Wan 0706 Min | Court, Tongling Court (reasoning http://cgelawstanford edu/judgments/anhui-2017-wan-
Chu No. 150 Municipality, Anhui section) 0706-min-chu-150-civil-judgment
Province
Intermediate People’s
24 2017/5/5 (2017) Su 07 Min Court of Lianyungang | Court (reasoning http://cgelawstanford edu/judgments/jiangsu-2017-su-
Zhong No. 784 Municipality, Jiangsu section) 07-min-zhong-784-civil-judgment
Province
Heping District Peoples
(2017) Liao 0102Min | Court, Shenyang § http://cgelaw.stanford.edu/judgments/liaoning-2017-
) e ChuNo. 529 Municipality, Liaoning Bty f-igs i) liao-0102-min-chu-529-civil-judgment
Province
Intermediate People’s
(2017) Su 04 Min Court of Changzhou A http://cgelawstanford.edu/judgments/jiangsu-2017-su-
26 ||| aclzerad Zhong No. 619 Municipality, Jiangsu Baryti-tes lawyeais) 04-min-zhong-619-civil-ruling
Province
(2017) Zui Gao Fa Min 5 25 v http://cge lawsstanford.edu/judgments/spe-2017-zui-gao-
47 || #RA7I6(2% Shen No. 2342 supreme Peoples Court | Rartyl/-ies)/ lawyerts) fa-min-shen-2342-civil-ruling
Intermediate Peoples
28 2017/7/27 (2017) Wan 07 Min Court of Tongling Court (other http://cgelaw.stanford.edu/judgments/anhui-2017-wan-
Zhong No. 314 Municipality, Anhui section(s)) 07-min-zhong-314-civil-judgment
Province
Intermediate People’s
(2017) Liao 14 Min Court of Huludao . http://cgclawstanford.edu/judgments/liaoning-2017-
a9 || RUL/El Zhong No. 988 Municipality, Liaoning Bttt/ es) awyents) liao-14-min-zhong-988-civil-judgment
Province
30 2017/8/25 (2017) Yue Min Zhong | High Peoples Court of | Court (other http://cgelawstanford.edu/judgments/guangdong-2017-
No. 1308 Guangdong Province section(s)) yue-min-zhong- 1308-civil-judgment
People’s Court of Ejin
(2016) Nei 0627 Min Horo Banner, Inner o hitp://cge.law.stanford.edu/judgments/inner-mongolia-
= Chu No. 1990 Mongolia Autonomous Bartyje-Jeaji lavigesta) 2016-nei-0627-min-chu-1990-civil-judgment
| | Region
I 5 35 G-k A6 9T B




W E &

PSR
= s
LHDISNI SHSVD VNIHO

Adjudication

CHINA LAW CONN

Subsequent Judgment/
Ruling No.

Adjudicating Court

(2017) Shan Min Zhong | High Peoplées Court of

‘Who Mentioned
Guiding Case No, 8*

http://ege lawstanford.edu/judgments/shaanxi-2017-

32 (2007720711 No. 990 Shaanxi Province Party(/-ies)/ lawyer(s) shan-min-zhong-990-civil-judgment
Intermediate Peoplé’s
(2017) Xiang 01 Min Court of Changsha s iy | P/ /egelawstanford.edu/judgments/hunan-2017-
L Zhong No. 5672 Municipality, Hunan Rartylfoiedlf lvents) xiang-01-min-zhong-5672-civil-judgment
Province
Intermediate Peoples
34 | 2017/10/25 (2017) E0O8 Min Chu | Court of Jingmen Court (reasoning http://cge law.stanford.edu/judgments/hubei-2017-e-08-
No. 31 Municipality, Hubei section) min-chu-31-civil-judgment
Province
Peoples Court of
35 20171211 (2016) Nei 2201 Min Ulanhot Municipality, | Court (reasoning http:/fege law:stanford edu/judgments/inner-mengolia-
Chu No. 4837 Inner Mongolia section) 2016-nei-2201-min-chu-4837-civil-judgment
Autonomous Region
(2017) Zui Gao Fa Min ; Court (reasoning http://cgelaw.stanford.edu/judgments/spc-2017-zui-gao-
e Shen No. 4394 Sprece Peopies Cour: section) fa-min-shen-4394-civil-ruling
Intermediate People’s
37 | 2017/12/26 (2017) Lu 11 Min Court of Rizhao Court (reasoning http://cgelaw.stanford.edu/judgments/shandong-2017-
Zhong No. 2073 Municipality, Shandong | section) lu-11-min-zhong-2073-civil-judgment
Province
Intermediate People’s
(2017) Yue 13 Min Court of Huizhou L http://cge lawstanford.edw/judgments/guangdong-2017-
L e Zhong No. 3712 Municipality, Fartyl/-tes)f Tawyer(s) yue- 13-min-zhong-3712-civil-judgment
Guangdong Province
Pengjiang District
(2017) Yue 0703 Min People’s Court, NPT ey | Http:/fcgelawstanford.edu/judgments/guangdong-2017-
5 (el Chu No. 5738 Jiangmen Municipality, Vartylfoies)/ Lovpris) yue-0703-min-chu-5738-civil-judgment
Guangdong Province
Intermediate People’s Party(/-ies)/
40 | 2018/4/9 (2017) Yue 03 Min Court of Shenzhen lawyer(s); http://ege Jawstanford edu/judgments/guangdong-2017-
Zhong No. 20300 Municipality, Court (reasoning yue-03-min-zhong-20300-civil-judgment
Guangdong Province section)
Quanshan District
(2017) Su 0311 Min Peoples Court, Xuzhou T | http://egelawstanford.edu/judgments/jiangsu-2017-su-
b el Chu No. 8013 Municipality, Jiangsu Party(F-ies)f Tawyer(s) 0311-min-chu-8013-civil-judgment
Province
Intermediate People’s
(2018) Yue 03 Min Court of Shenzhen o .y | http://ege lawstanford.edu/judgments/guangdong-2018-
42 | 2015810 Zhong No. 4571 Municipality, Bertiiaee)y tmviyle) yue-03-min-zhong-457 1-civil-judgment
Guangdong Province
(2018) Gan Min Zhong | High Peoples Court of . -y | httpr//egelawsstanford.edu/judgments/jiangxi-2018-gan-
43 | 2018/8/13 No. 287 Jiangxi Province Patty(l-ies)/ lawyer(s) min-zhong-287-civil-judgment
Baiyun District People's
44 | 2018/9713 (2018) Qian 0113 Min | Court, Guiyang Court (reasoning http:/fegelawstanford.edu/judgments/guizhou-2018-
Chu No. 860 Municipality, Guizhou | section) gian-0113-min-chu-860-civil-judgment
Province
Qianhai Cooperation
45 | 2018/10/10 (2018) Yue 0391 Min Zone People’s Court, Court (reasoning http:/fcge law.stanford.edu/judgments/guangdong-2018-
Chu No. 497 Shenzhen Municipality, | section) yue-0391-min-chu-497-civil-judgment
Guangdong Province
Lugquan District People’s
(2018) Ji0110 Min Chu | Court, Shijiazhuang . http://cge Jaw.stanford.edu/judgments/hebei-2018-ji-
%6 218100 No. 3336 Municipality, Hebei Pariy(Fiss) layeris) 0110-min-chu-3336-civil-judgment

Province
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Date of Subsequent Judgment/ P Who Mentioned
" Adjudication Ruling No. Adidicating Cours Guiding Case No. 8*
Party(/-ies)/
o aowiys | QOIS EMinZhong | High Peoples Court of I(Z“ﬂ’;iﬂsfamg) hittp://cge Jawstanford.edu/judgments/hubei-2018-e-
No. 5 Hubei Province ; 3 min-zhong-5-civil-judgment
Court (reasoning
section)
Intermediate Peoples
(2018) Yun 26 Min Fourt ofWenshan . http:/cge.Jaw.stanford.edu/judgments/yunnan-2018-
B || 2ol s Zhong No. 874 Zhuang and Miao Party(/-ies)/ lawyer(s) n-26-min-zhong-874-civil-judgment
B0 Autonomous Prefecture, = Hong mce
Yunnan Province
Intermediate People’s
(2018) Yue 01 Min Court of Guangzhou i http://cge.Jaw.stanford.edu/judgments/guangdong-2018-
43 | 2018713423 Zhong No. 17201 Municipality, Party(/-fes)/ lawyer(s) e-01-min-zhong-17201-civil-judgment
g ipality, ¥ g Judg
Guangdong Province
Intermediate Peoples _
50 | 2019/1/8 (2018) Yue 05 Min Court of Shantou Court (reasoning hittp://cge lawstanford.edu/judgments/guangdong-2018-
Zhong No. 1074 Municipality, ‘section) yue-05-min-zhong- 1074-civil-judgment
Guangdong Province
Qianhai Cooperation
51 2019/2/25 (2018) Yue 0391 Min Zone People's Court, Court (reasoning http://cge law.stanford.edu/judgments/guangdong-2018-
Chu No. 251 Shenzhen Municipality, | section) yue-0391-min-chu-251-civil-judgment
Guangdong Province
(2018) Chuan Min High People’s Court of . http://cgelawstanford.edu/judgments/sichuan-2018-
2 | 20193720 Zhong No. 216 Sichuan Province Party(/-ies)/ lawyer(s) chuan-min-zhong-216-civil-judgment
Intermediate People’s
(2019) Yue 01 Min Court of Guangzhou ; http://cge.lawstanford.edu/judgments/guangdong-2019-
53 || 2015305 Zhong No. 2326 Municipality, Party(/-jes)/ Jawyer(s) e-01-min-zhong-2326-civil-judgment
g pality, yu g judgs
Guangdong Province
Intermediate Peoples
(2019) Yue 01 Min Court of Guangzhou . http://cgelawstanford.edu/judgments/guangdong-2019-
o4 || 2Ul9/] Zhong No. 341 Municipality, Party(/-ies)/ lawyer(s) yue-01-min-zhong-341-civil-judgment
Guangdong Province
Qinzhou District
55 2019/5/20 (2019) Gan 0502 Min | People’s Court, Tianshui | Court (reasoning hittp://cgclawstanford.edu/judgments/gansu-2019-gan-
' Chu No. 1149 Municipality, Gansu section) 0502-min-chu-1149-civil-judgment
Province
Intermediate People’s
(2019) Yue 13 Min Court of Huizhou . http://cgclaw.stanford.edu/judgments/guangdong-2019-
26 || ABTss Zhong No. 1375 Municipality, Party(/-ies)/ lawyer(s) yue-13-min-zhong-1375-civil-judgment
Guangdong Province
Intermediate People’s
(2018) Yue 03 Min Court of Shenzhen A http://cgelawstanford.edu/judgments/guangdong-2018-
o || eiAeei Zhong No. 15263 Municipality, Baryti-tes lawyeais) yue-03-min-zhong-15263-civil-judgment
Guangdong Province
- Party(/-ies)/
58 2019/6/14 (2019) Jing 03 Min II\,IE% 3lifslb(ejonlr::td£t]§ei‘in lawyer(s) http://cgclawstanford edu/judgments/beijing-2019-jing-
Zhong No. 8046 e M8 | Court (reasoning | 03-min-zhong-8046-civiljudgment
unicipality P
section)
Intermediate People’s
59 2019/6/21 (2019) Yue 01 Min Court of Guangzhou Court (reasoning http://cgelaw.stanford.edu/judgments/guangdong-2019-
; Zhong No. 5933 Municipality, section) yue-01-min-zhong-5933-civil-judgment
Guangdong Province
(2018) Yue Min Shen | High People’s Court of . http://cgelaw.stanford.edu/judgments/guangdong-2018-
o || aeTerzs No. 5954 Guangdong Province Barkyy/-es)/ oigenls) yue-min-shen-5954-civil-ruling
Intermediate Peoples
(2019) Zhe 03 Min Court of Wenzhou : + | http//egelaw.stanford.edu/judgments/zhejiang-2019-
|| el Zhong No. 2474 Municipality, Zhejiang Barfy(iies)l Jwyer(s) zhe-03-min-zhong-2474-civil-judgment
Province
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(2018) Yue Min Shen | High People’s Court of - http://cgelawstanford.edu/judgments/guangdong-2018-
62 [2019/7/5 N, TnEd Cuangdong Province | PRU-isl lawnger(s) | o i shen:12088:civil-ruling
Intermediate People’s
4 Court of Ngawa Tibetan : :
(2019) Chuan 32 Min ; - http://cgelawstanford.edu/judgments/sichuan-2019-
G | L eeeiLe Zhong No. 99 and Qang A_utonomous Purtyt/-ies) Taviyerts) chuan-32-min-zhong-99-civil-judgment
Prefecture, Sichuan
Province
Intermediate People’s
(2019) Yue 01 Min Court of Guangzhou : ; hittp://cge law stanford.edu/judgments/guangdong-2019-
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Abstract

China passed the Foreign Investment Law of the Peoples Republic of
China (the “Foreign Investment Law”) on March 15,2019, to replace
the old foreign investment legal framework that had been in place
for four decades. On December 26, 2019, a few days before the
Foreign Investment Law came into effect on January 1, 2020, the
State Council and the Supreme People’s Court issued, respectively,
the Implementing Regulation of the Foreign Investment Law of
the Peoples Republic of China (the “Implementing Regulation™;
with 49 articles in total) and the Interpretation of the Supreme
People’s Court on Several Issues Concerning the Application of
the Foreign Investment Law of the Peoples Republic of China (the
“Judicial Interpretation”™; with 7 articles in total) to facilitate the
implementation of the law.

In this CLC Spotlight™ piece, the authors share their meticulous
English translation of the Foreign Investment Law and draw on
various sources, including the Implementing Regulation and the
Judicial Interpretation, to provide key annotations on the new law.
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Foreign Investment Law of the
People’s Republic of China

(Passed at the Second Session of the
Thirteenth National People’s Congress on
March 15, 2019)
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Dr. Mei Gechlik is the Founder and Director of the China Guiding Cases Project (the “CGCP”). Formerly a tenured professor
in Hong Kong, she founded the CGCP in February 2011. Prior to joining Stanford Law School in 2007 to teach courses
related to Chinese law and business, Dr. Gechlik worked from 2001 to 2005 for the Carnegie Endowment for International
Peace, a Washington D.C.-based think tank. Dr. Gechlik is admitted as a barrister in England, Wales, and Hong Kong and
is a member of the Bar in New York and the District of Columbia. She received an M.B.A. in Finance from the Wharton
School at the University of Pennsylvania and a Doctor of the Science of Law (].5.D.) from Stanford Law School.

% #& % | Dimitri Phillips
¥ B 45 - E 5] B 7B 44T % 8 | Former Co-Managing Director, China Guiding Cases Project

20124F-2]20154, HAIEFEY FHEH A B GBRESMAITHE, T 2R TAHEZAE
0 &L EFEF s TR SR E. WG, R E S, 244200 A REXF e, |
R RpL Sy, BRI AT AT B LS RATHA P B IRk 509 5 B 2 8] KA B SN |
Fag B A R TIZ RS, RARIR A FE P RAFS. BERAR. A BASERT R
AL 8) F 57 @ RARIR S, R E AR, TMT (A #iEf8d) REAHNEFETL,

WA FREMAXFRGPEIER T @A F L2, L TFHFERERIGETFNMLFE, FIIHRLEE

BiF2#R 54 EERE ( "CIETAC” ) %£39. AMEREFRERBIDFEE, TFaH i Lk
4 BE R AV F 487 (Cravath, Swaine & Moore LLP) d24Fif 4 0f,

Dimitri Phillips is a member of DaHui Lawyer’s Dispute Resolution, Compliance, and Corporate/M&A practice groups,
based in Beijing. From 2012 to 2015, Mr. Phillips served as Co-Managing Editor of the China Guiding Cases Project,
with the primary responsibility to ensure the top quality of the project’s English translations and analyses, which he has
continued to do since then as a consultant.

In his legal practice, Mr. Phillips handles a range of issues for foreign companies doing or seeking to do business in China
as well as Chinese companies going abroad. Mr. Phillips has advised clients on litigation, international arbitration,
compliance, inbound and outbound investment, and general corporate matters. His advice spans industries from
finance to technology, media, and telecom (“TMT?”) to traditional manufacturing.

Mr. Phillips obtained a bachelor’s degree from Boston College, specializing in Indo-European languages, and a master’s
degree in linguistics from Oxford University, specializing in the history and structure of English. Thereafter, in his
legal education, he studied Chinese law for a semester at Peking University and interned at the China International and

Economic Trade Arbitration Commission (“CIETAC”) in Beijing. After obtaining a JD from Stanford Law School, he
worked as a litigation associate at the law firm of Cravath, Swaine & Moore LLP in New York.
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Chapter I General Provisions
Article 1

This Law is formulated, in accordance with the Constitution,’ to further
expand the opening [of China] to the outside [world], actively promote
foreign investment, protect the legal rights and interests of foreign
investment, standardize the administration of foreign investment, give
impetus to the formation of the new state of being open on all fronts,' and
promote the healthy development of the socialist market economy.

Article 2

This Law applies to foreign investment within the territory of the People’s
Republic of China (hereinafter referred to as “within China”).*

“Foreign investment” as stated in this Law refers to investment activities
carried out by foreign natural persons, enterprises, or other organizations
(hereinafter referred to as “foreign investors”) directly or indirectly within
China, including the following situations:

(1) a foreign investor establishes, alone or jointly with other investors,' a
foreign-invested enterprise within China;

(2) a foreign investor obtains shares, equity, property shares, or other
similar rights and interests of an enterprise within China;

(3) a foreign investor invests, alone or jointly with other investors," in a
newly-established project within China;

(4) investment by other methods prescribed by laws, administrative
regulations, or the State Council."”?

“Foreign-invested enterprise” as stated in this Law refers to an enterprise
wholly or partly invested in by [one or more] foreign investor(s) and
registered, in accordance with China’s law, as established within China.

Article 3

The State adheres to the basic national policy of opening [China] to the
outside [world] and encourages foreign investors to invest within China
in accordance with law.

The State implements high-level investment liberalization and facilitation
policies, establishes and improves mechanisms for promoting foreign
investment, and creates a stable, transparent, predictable, and fair-
competition market environment.

Article 4

With respect to foreign investment, the State implements an administrative
system of pre-access'* national treatment plus negative lists."”

[The term] “pre-access national treatment” as stated in the preceding
paragraph refers to the treatment, which is no less favorable than [the
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VAR AR A B W HR R R AN) B REAEN B REDTFAIERT AR, @A ZLIFWRAN
CHSAAC BT, R R SARPFAA AT o B (P RARRESHRIAETERN) , 2019F 120128
B 4ruidd, 20195120268 24, 2020417 18 #2347, http://www.xinhuanet.com/2019-12/31/c_1125409533.htm (A F
W (AN ")

P EAREMEERRL) , 1982501248 @it fe A, F BALKEIT, BEREE, RHFEET201853A118, FHAE
47, http://www.mod.gov.cn/regulatory/2018-03/22/content_4807615.htm.

SR AREAEEE) (Constitution Law of the People’s Republic of China), passed on, issued on, and effective as of Dec. 4, 1982,
amended five times, most recently on Mar. 11, 2018, effective as of Mar. 11, 2018, http://www.mod.gov.cn/regulatory/2018-03/22/
content_4807615.htm.

* Instead of using the expression “give impetus to the formation of the new state of being open on all fronts”, Article 2 of the
Implementing Regulation of the Foreign Investment Law of the Peoples Republic of China states: “continue to optimize the
foreign investment environment, and promote higher levels of opening up?  See (P 4 AR 3k Ao 5] 4255 5256 4+
%)) (Implementing Regulation of the Foreign Investment Law of the Peoples Republic of China), passed by the State Council on
Dec. 12, 2019, issued on Dec. 26, 2019, effective as of Jan. 1, 2020, http://www.xinhuanet.com/2019-12/31/c 1125409533 htm
(hereinafter “Implementing Regulation™).

PAKAAN) Bt LR, PEEAGSTI "SRR ARG G XAE"  GRIAS ) .

KRTHE RNFESENBRTHFUAR "EELRIGFTEALSR" A FEXEOIE, (FhEH) Fou-tA&dhhorE
REHE, Flde, GERTAERGORT "EA (FRARLPE S EFELTRY &) [LIRLFRmU AT,
ik AL LM N AAZ G FR, “HARAMFTERREFHIATT . L (PREARSFE S SRR E)
19943 A5 8 il idfo A, Fl BAHAT, ZHARMEE, RIIEET2019512A288, 202051 A 1842547, http//www.
waizi.org.cn/doc/75257 . html,

Mok, “AEHER (PRARSRESHRITE) , REFFHRP PIRTESGERA | RSARKRAS &) &%
A, o "REARAGEFERNEERAL” FREE, L ORSARERATERN (AR5 8 35%D
T EAGHAE) , AF, 20195128168 B RSARZER T FI &0 214, 2019512026827, 20205171845k
47, http://www.court.gov.cn/zixun-xiangqing-212921.html QX T &4 * (3 &E) 7 ) . (A&EHE) F—F53 "B
& RB" —dEaME s E

() EmHE) FAFRMNTARERTEES, R EEGRTE AR “"REARNS G FEAR" AFEH KMEGHT
adn X 2t “TRBEAAME (GEREBH) .

& Article 47 of the Implementing Regulation provides that “the Foreign Investment Law and relevant provisions of this Regulation apply”
(emphasis added) to foreign investment within China.

Regarding investments in Mainland China made by investors from Hong Kong, Macau, or Taiwan, or by “citizens of China who reside
outside the country”, Article 48 of the Implementing Regulation specifies which legal provisions should be applied. For example, “the Law
of the Peoples Republic of China on the Protection of Investments by Taiwan Compatriots [...] and provisions of its implementing rules
apply” to investments in Mainland China made by investors from Taiwan, and matters not prescribed by that law or its implementing
rules “shall be implemented with reference to the Foreign Investment Law and this Regulation”. See (' # AR F:FaE & 5 B Ie4L
W#R4P %) (Law of the People’s Republic of China on the Protection of Investments by Taiwan Compatriots), passed on, issued on, and
effective as of Mar. 5, 1994, amended two times, most recently on Dec. 28, 2019, effective as of Jan. 1, 2020, http://www.waizi.org.cn/
doc/75257 html.

Moreover, “in order to correctly apply the Foreign Investment Law of the Peoples Republic of China and equally protect, in accordance with
law, the legal rights and interests of Chinese and foreign investors”, the Supreme People’s Court issued a judicial interpretation to provide
interpretations on issues regarding the “application of laws in disputes over investment contracts” See {F & ARKIR X TEA (FIE
AR Ae B 5 W LD T EALG AR (Interpretation of the Supreme People’s Court on Several Issues Concerning the Application
of the Foreign Investment Law of the Peoples Republic of China), Preamble, passed by the Adjudication Committee of the Supreme People’s
Court on Dec. 16, 2019, issued on Dec. 26, 2019, effective as of Jan. 1, 2020, http://www.court.gov.cn/zixun-xiangging-212921.html
(hereinafter “Judicial Interpretation”). Article 1 of the Judicial Interpretation defines the term “investment contracts”

Article 6 of the Judicial Interpretation clearly states that peoples courts adjudicating disputes related to investments in Mainland China
made by investors from Hong Kong, Macau, or Taiwan, or by “citizens of China who reside outside the country” “may refer to and apply
this Interpretation” (emphasis added).

TEAER) B EEAE e el CPEGARAT

S L,

O IR A A A AT BUE ML B £-FR AR T vA iR B A AT BURMASE A KA U Xe9 R ET . ARd, SRR
ALETRGEE (1) BHRERSFTARFDSFRIMESHAH QA FTR/X (2) BHMRAH A o9 £ 3 090580k

LARRME AT X" . AX () #98F, R (BFRAT A b 5Kl K0 30504 AT AN Z 4
W) , 202051 A 158 & B FIT oA, FlBAREST, http//www.gov.en/zhengee/content/2020-01/22/content_5471605.htm.
AXYEEMN L&k, L (PRARLSFEZEE) , 20005434158 @Bid4a0A, 200047418 A2#EAT, I F201553H
150 43, [ H#7647, http://wwwanpe.goven/zgrdw/npe/dbdhhy/12 3/2015-03/18/content_1930713.htm.

10 Article 3 of the Implementing Regulation points out that “other investors” also include “China’s natural persons”.
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BOREANA RELDIHPAMR £F EABHEE,

“Regarding investments in Mainland China made by investors from Hong Kong, Macau, or Taiwan,

Article 48 of the Implementing Regulation specifies which legal provisions should be applied.”

treatment| given to a domestic investor and his' investment, given to
a foreign investor and his investment at the investment access stage.
[The term] “negative lists” as stated [in the preceding paragraph] refers
to special administrative measures for access implemented for foreign
investment in specific areas, as prescribed by the State. The State grants
national treatment to foreign investment outside the negative lists.

Negative lists are issued by or approved for issuance by the State Council.**

Where an international treaty or agreement concluded or acceded to by
the People’s Republic of China has more favorable provisions regarding
access treatment for foreign investors, the relevant provisions may be
implemented.

Article 5

The State protects, in accordance with law, foreign investors’ investments,
revenues, and other legal rights and interests within China.

Article 6

Foreign investors and foreign-invested enterprises that carry out investment
activities within China should abide by the laws and regulations of China
and must not endanger Chinas national security or harm social and
public interests.

Article 7

The commerce department and the investment department of the State
Council shall conduct, in accordance with division of [their] duties, the
promotion, protection, and administration of foreign investment. Other
relevant departments of the State Council shall be, within the scopes of
their respective duties, responsible for work related to the promotion,
protection, and administration of foreign investment.*

The relevant departments of local people’s governments at or above the
countylevel shall conduct, in accordance with laws and regulations and with
the divisions of [their] duties determined by the local peoples governments,
the promotion, protection, and administration of foreign investment.

Article 8

Employees of foreign-invested enterprises shall, in accordance with law,
establish labor unions, conduct labor union activities, and protect the legal
rights and interests of employees. A foreign-invested enterprise should
provide the labor union of the enterprise with necessary conditions for
[such] activities.

or by ‘citizens of China who reside outside the country’,
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Uoqd.

2 This suggests that the State Council, which has the authority to issue administrative regulations, can prescribe “investment by other
methods™ in ways other than the issuance of administrative regulations. It is, however, unclear whether “investment by other methods”
can be prescribed by (1) rules issued by certain departments of the State Council after receiving approval from the State Council and/
or (2) by other types of normative documents issued by the State Council itself. For an example of (2), see (A %mETEOHRA
HX e B A o8 B 5L R AT HUEMLALE 693840 ) (Notice of the State Council on Temporarily Adjusting the Implementation of the
Provisions of Relevant Administrative Regulations in the Pilot Free Trade Zones), issued by the State Council on Jan. 15, 2020, effective as
of Jan. 15, 2020, http://www.gov.cn/zhengee/content/2020-01/22/content_5471605.htm. For details about different types of legislation
in China, see (P4 ARIEAE 234 (Law on Legislation of the People’ Republic of China), passed and issued on Mar. 15, 2000,
effective as of July 1, 2000, amended on and effective as of Mar. 15, 2015, http://www.npc.gov.cn/zgrdw/npe/dbdhhy/12_3/2015-03/18/
content_1930713.htm.

B PR E) ERATUAAA A G Hm AR B F AR . £ OFRRTEARERNEENE (AeFE) (2019
D) D, 20196 A308 M EIRAKABEER A, HHHAA, 2019477308 #7847, http://images.mofcom.gov.
cn/wzs/201906/20190629212130154.pdf ; (B o % %KW R SF B4 AR A F 2854 (A @FE) (0194501 ),
20196 A30 B A RA KA ERN 4, WEFHLH, 20197308 A2#4T, http://images.mofcom.gov.cn/wzs/
201906/20190629212301720.pdf,

2020018, BREABENALT AAT, H@FLFE0205FE—Fa5E, AP KR THEN, LEHEE 20205
Frok e sh fo@m R RS IT e K A WRERFHREA L, (H£2M) , 202041H198, http://www.nbd.com.cn/articles/
2020-01-19/1401495.html,

1 The term “& A A” is translated herein as “pre-access”, in accordance with the use of the term “market access” for “77 % AN in the
Economic and Trade Agreement between the Government of the United States of America and the Government of the Peoples Republic
of China, which was signed on January 15, 2020. As stated in Article 8.6 of the agreement, the English and Chinese versions of
the agreement are “equally authentic” The two versions of the agreement are available at https://ustr.gov/sites/default/files/files/
agreements/phase%20one%20agreement/Economic_And_Trade Agreement Between The United_States_And China_Text.pdf
and http://images.mofcom.gov.cn/www/202001/20200116104122611.pdf. Had the term “access” not been widely used for “£ A in
this and similar contexts (e.g., the long names of the negative lists (infra note 15)), “entry” would have been chosen by the authors to
clearly indicate the act of entering the Chinese market (which is the meaning of “/#£ A.”), not just the ability/authorization to approach/
enter the market. The word “access”, which carries these two meanings, may cause confusion.

% Two negative lists, which were issued a few months before the Foreign Investment Law came into effect, remain effective. See (s

WA AN ERLREE (R@FE) (2019F0) ) (Special Administrative Measures for the Access of Foreign Investment
(Negative List) (2019 Edition)), issued by the National Development and Reform Commission and the Ministry of Commerce on June
30, 2019, effective as of July 30, 2019, http://images.mofcom.gov.cn/wzs/201906/20190629212130154.pdf; ¢ 8 d7 5 & X3 E 4 H 4%
PR AR S A (REAFE)  (20194-0) ) (Special Administrative Measures for the Access of Foreign Investment in Pilot
Free Trade Zones (Negative List) (2019 Edition)), issued by the National Development and Reform Commission and the Ministry of
Commerce on June 30, 2019, effective as of July 30, 2019, http://images.mofcom.gov.cn/wzs/201906/20190629212301720.pdf.
In January 2020, a spokesperson of the National Development and Reform Commission announced that the negative lists would be
turther shortened in 2020 to increase the market access of foreign investment. See & FL% & 2020453 4k & e ah i & W L4597 An
KB W R g K 9T AR & A JE (Development and Reform Commission: Will Continue to Promote the Revision of the Negative Lists in
2020; Increase the Opening Up of the Pilot Free Trade Zones), (&% M) (WWWNBD.COM.CN), Jan. 19, 2020, http://www.nbd.com.cn/
articles/2020-01-19/1401495.html.

" The terms “he’, “him’, and “his” as used herein are, unless the context indicates otherwise, gender-neutral terms that may refer to “she”,

“her”, “it”) and “its”

T RAES) FOER—HAE, f@FEd "BHSRATEIENRT2ABSFRASFEERTIAXFTRE, MBS

A SAMBFIRMEEHEFRETZTERT, HHEELERNAF" . FOFFEF_FAE, “"BERREBEL—-FF K

SO AR AL S R TR, EERHAE G @A, AR @A, EMATARALE, 7

According to Article 4 Paragraph 1 of the Implementing Regulation, the negative lists are “proposed by the investment department

of the State Council, together with the commerce department of the State Council and other relevant departments, and reported to

the State Council for its issuance”. Alternatively, they are jointly “issued by the State Council’s investment department and commerce
department after [these departments] receive approval from the State Council”

Article 4 Paragraph 2 states that “the State shall adjust the negative lists at the right time, based on the needs of further expanding the

opening [of China] to the outside [world] and [the needs of] economic and social development. With respect to the procedures for

adjusting the negative lists, the preceding paragraph shall apply”

o B AN A R AR GE R, R R ERT 6 YRR T, AR U HRRRE RPAER” T

. SWMEA ARG AR, AABRFRHFELEHT. BT LENA TR HIRTRSE, P T B ITHE,

It is not clear what type of work is considered to be merely “related to” the promotion, protection, and administration of foreign

investment” (“PPA”), but not PPA itself, as the first part of this provision suggests that only the commerce department and the investment

department of the State Council have the authority to conduct PPA.
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Chapter Il Promotion of Investment
Article 9

The State’s various policies to support the development of enterprises shall
be equally applied to foreign-invested enterprises in accordance with law.*

Article 10

In formulating laws, regulations, and rules related to foreign investment,
appropriate methods* should be adopted to solicit opinions and suggestions
from foreign-invested enterprises.

Normative documents, adjudication documents, etc. that are related to
foreign investment should be issued in a timely manner in accordance
with law.*¢

Article 11

The State establishes a sound foreign investment service system to provide
foreign investors and foreign-invested enterprises with consultations and
services on laws and regulations, policies and measures, information
about investment projects, and other aspects.

Article 12

The State establishes multilateral and bilateral cooperative mechanisms
for promoting investment with other countries, regions, and international
organizations to strengthen international exchange and cooperation in
the investment area.

Article 13

Based on [its] needs, the State establishes special economic zones* or
implements, in some regions, experimental policies and measures for
foreign investment™ so as to promote foreign investment and expand the
opening [of China] to the outside [world].

Article 14

Based on national economic and social development needs, the State
encourages and guides foreign investors to invest in specific industries,
areas, and regions.” Foreign investors and foreign-invested enterprises
may enjoy preferential treatment in accordance with laws, administrative
regulations, or provisions of the State Council.**

Article 15

The State safeguards foreign-invested enterprises equal® participation,
in accordance with law, in the formulation of standards [to] strengthen
information disclosure and social supervision in the formulation of
standards.

Mandatory standards formulated by the State shall equally be applied to
foreign-invested enterprises.™

China Guiding Cases Project
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(A FafFLTXEER " SRELT
Article 6 of the Implementing Regulation states that these policies “should be made public in accordance with law”.
(B dp)) FEFF—HIEDE “BRERELARBFAELL. HIEE FIELF 2HB X,
Article 7 Paragraph 1 of the Iimplementing Regulation specifies different forms, including “soliciting opinions in writing and holding
seminars, argumentation meetings, hearings, etc”
(T HEP) FLFH AL D "B HANA LG I SRFREAA, RENH G RFEHITHERR
o [...]7 o
Article 7 Paragraph 2 of the Implementing Regulation provides: “normative documents that are related to foreign investment should
be issued in a timely manner in accordance with law; [any such document] that has not been issued must not be used as a basis for
administrative management”,
(A FF) FHEF -G E "HR2FER A "2RETIER L, FATEZR) RO REULEN HF TR .
(A dtrl) T &% HME "2 ITRAEN TAT" 07 P IIT R BCRIER & "IRIE IR LA LA R XA
AEEEARTT
Article 10 Paragraph 1 of the Implementing Regulation points out that “special economic zones” refer to “specific zones established with
the approval of the State to implement greater opening-up policy measures”
Article 10 Paragraph 2 of the Implementing Regulation states that “experimental policies and measures for foreign investment” that
“have been proven feasible in practice” will be “promoted, based on actual situations, to other regions or nationwide”.
(Ffpl) F+—FRadsh SRk, S LRE" 5T WA TREFLAR" . HARY “EERR
FEEHRTLREFRETHEEHITFALINTIT, MESFRIESHEFRATEEHT. HHEEEHRNEHR"
A CEURAR R RS Ak B (201990R) ), 201996A308 A RA KA AELRT A, W4, 2019574308 &
AT, https://www.ndrc.gov.cn/xxgk/zcfb/fzggwl/201906/W020190905495192418125.pdf,
(FAEFH) T FRANTEREFB O "M, F0L &/ ARFFE .
Article 11 of the Implementing Regulation clearly states that these “specific industries, areas, and regions” are listed in detail in
The Catalogue of Industries for Encouraging Foreign Investment. The catalogue is “drafted by the investment department of the State
Council, together with the commerce department of the State Council and other relevant departments, reported to the State Council for
approval, and then issued by the State Council’s investment department and commerce department”. See {3 #h# 4495~ Ak B 5

(2019%-48) ' (The Catalogue of Industries for Encouraging Foreign Investment (2019 Edition)), issued by the National Development
and Reform Commission and the Ministry of Commerce on June 30, 2019, effective as of July 30, 2019, https://www.ndrc.gov.cn/xxgk/
zcfb/fzggwl/201906/W020190905495192418125.pdf.
Article 12 of the Implementing Regulation indicates that such preferential treatment includes “fiscal, tax, financial, land use, and
other aspects”.
(FREFH) FH =4 MRG0 “FF" 9830, EHFAE ! “SPHARATLLRERAFLLFFA LD RAF
Ao ATARE, I AREA B ARARE R, T AR [T GRABM)
Article 13 of the Implementing Regulation clarifies the meaning of the word “equal” as used here. The provision states: “[f]oreign-
invested enterprises and domestic-funded enterprises participate, on an equal basis and in accordance with law, in the formulation
and revision of national standards, industry standards, local standards, and group standards. [...]” (emphasis added).
(e fpl) F-mFMma ey “FF7 09030 AL D "E TR RIS H I kAo A T
dFFER, AL HRELLER ST RBMADRGHRELR" RHESHR) .
Article 14 of the Implementing Regulation clarifies the meaning of the word “equal” as used here. The provision states: “[t|he mandatory
standards formulated by the State apply equally to foreign-invested enterprises and domestic-funded enterprises. No technical
requirements higher than mandatory standards shall be specifically applied to foreign-invested enterprises” (emphasis added).
(At dtl) BT AFMALLMERG “FF" 6950 AHEF—HIE D "BUF AR K0T R4 RS A= FRH S8 42
Wl B #A RN Efo KT B RB T . F2HKNE D "BUTRBAORBA, ROREZMH[)FFS5H
A P B BN AT 45 S, BB RS Ae R Ak K R AT,
Article 15 of the Implementing Regulation clarifies the meaning of the word “equal” as used here. Article 15 Paragraph 1 states: “[t]he
government and its related departments must not obstruct or restrict foreign-invested enterprises from freely entering the government
procurement markets in the region and in [a certain] industry”. Article 15 Paragraph 2 states: “[p]rocurers and procurement agencies
of government procurement [...] must not treat products produced, and services provided, by foreign-invested enterprises within
China and those by domestic enterprises differently” (emphasis added).
(RAHP) FTAZRBELENE, HEALL D HRTLLTOEE T BRA KA B DA TFEATRE, 2
S AFIES, ABRAFIAEAFEATE BT LR, #ASMEFFNETHT" GREBM) . “REEL. ]S
[ AT @R AR P ag U AT A RS ST BT 69 0h E 69 AR,
Article 18 of the Implementing Regulation provides more details, The provision states: “[f]oreign-invested enterprises may carry out,
in accordance with law, financing within China or abroad by publicly issuing securities, including shares and corporate bonds, and
by other means, including publicly or non-publicly issuing other financing instruments and borrowing foreign debt” (emphasis
added). The “law” as used in the phrase “carry out, in accordance with law, financing |...] abroad” could mean the law of the foreign
country where financing is carried out.
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Article 16

The State safeguards foreign-invested enterprises participation, in
accordance with law and through fair competition, in government
procurement activities. Products produced, and services provided, by
foreign-invested enterprises within China shall be treated equally* in
government procurement in accordance with law.

Article 17

Foreign-invested enterprises may carry out, in accordance with law,
financing by publicly issuing securities, including shares and corporate
bonds, and by other means.*

Article 18

A local peoples government at or above the county level may, within the
authority set forth in the provisions of laws, administrative regulations,
and local regulations, formulate policies and measures for promoting and
facilitating foreign investment.*

Article 19

The people’s governments at all levels and their relevant departments
should, in accordance with the principles of convenience, high efhiciency,
and transparency, simplify work procedures, increase work efliciency,
and optimize government services so as to further improve foreign-
investment services.

Relevant departments-in-charge should prepare and issue foreign-
investment guidelines to provide foreign investors and foreign-invested
enterprises with services and convenience.*

] i2 42 1 | Sidebar 1:

LEOE & w2

FESEA (F=F)

(ShHJFE) o) &4 RiEFe & L | Key Terms and Definitions of the Foreign Investment Law

Foreign Investment Law

Key Terms and Definitions

Within China (Article 2)

sh A (F=%)

SR E (F=F)

Foreign Investment (Article 2)

Foreign Investor (Article 2)

SIS (B

Foreign-Invested Enterprise (Article 2)

BN E RS (FmE)

Pre-Access National Treatment (Article 4)

i EE (Fud)

Negative List (Article 4)
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B ER) FTAFELZILERBALE "RARRLT A "X RSRE" FHE,

“ Article 19 of the Implementing Regulation points out that these policies and measures cover different aspects, including “reduction in
fees” and “provision of public services”.

B EZFA) Pt R LX) A S AR TS, SHRT AT R, AN A E S XA
Pz BN, FREEH

% Article 20 of the Implementing Regulation points out that these foreign investment guidelines “should include an introduction of the
investment environment, guides for handling foreign investments, information about investment projects, related data and information,
and other content, and [the foreign investment guidelines] should be updated in a timely manner”.

R B REFATH AN AT T RALEFITHARRA W5 AT RRFRIRE 7

“This suggests that the State Council, which has the authority to issue administrative regulations, can prescribe
‘investinent by other methods’ in ways other than the issuance of administrative regulations.”

(A ) BAELLJRE D B R ESEREIFRA IR LA ) DA FFES, T
FIIA A R AR AEJ G TR RFR G HARL (BHAEI) . 7
“Article 14 of the Implementing Regulation [...] states: ‘[t]he mandatory standards formulated by the State apply

equally to foreign-invested enterprises and domestic-funded enterprises. No technical requirements higher than
mandatory standards shall be specifically applied to foreign-invested enterprises’ (emphasis added).”

o 5 45 ik A 1 B



¥ BARP
Fot+4

B Foxhoh B AR A 09 R S ATAEI,

EAFRELT, BEATAEHZHNE
B, T IARE kAR B A A 093
FETAEMRFAER, FEd, A2 2 4R
Wk R AT HAT, AN T AR, 4R
B FME,

Fot—#&

AR FEAFTEEAN L, AE, F
AN H, KFLERF, foif ZH0F T
AL, ARE AT AME RE WA, FH AT
AE, TURERART RFINC A HIC
A, L fhc 50

Fot=%

A B AR S o SR v wta | AP oo
PR, PRAP iR E BAA] Adel K AF
AW Lk E S dein FAARAT A, &
AR Ik 1B R IR T,

B R R A S R AR AT AR R
NET R NIEY $1E PV P
I TS Y VY JIEE Y T
R ATHAUE B I TAEA R A AT B
FHEHBERA,

Hot=&

ATB AL A H TAEA R AT RATH T A2
Phe B RSP R FH, AL H
WAL, B HRETARST, FFRERX
H kR G R AR, B

FotmEk

SN RET R LA XIFITH 2 &I
WAL S, B S A A EEE
HLEGHLE 7 RA EAE, AT EUEARIE
8, FAIFMARIS AT L) ERE
AEB WL LS, RFELTHEANS
Bl &M, FETRSFHRALLGE
FEFBEEH,

Chapter III  Protection of Investment

Article 20

[Under normal circumstances,|* the State does not expropriate foreign
investors’ investments.

Under special circumstances, the State may, for the needs of public
interests, expropriate or requisition foreign investors investments in
accordance with legal provisions. The expropriation or requisition should
be carried out in accordance with statutory procedures and fair and
reasonable compensation should be given in a timely manner.*

Article 21

Capital contributions, profits, capital gains, proceeds from disposition of
assets, intellectual property license fees, compensation [(from lawful or
unlawful infringements)]*' legally obtained, proceeds from liquidation,
and other amounts [received] by foreign investors within China may be
freely remitted in and out [of China], in accordance with law, in renminbi
or foreign currency.*

Article 22

The State protects the intellectual property of foreign investors and
foreign-invested enterprises, and protects the legal rights and interests of
right-holders of intellectual property and related right-holders. [The State]
strictly pursues, in accordance with law, legal liability for infringement of
intellectual property.

The State encourages the carrying out of technology cooperation in the
course of foreign investment, based on the principle of voluntariness
and commercial rules. Conditions for technology cooperation are
determined by all investment parties through equal negotiation in
adherence to the principle of fairness. Administrative organs and their
staff members must not use administrative means to force the transfer
of technology.™

Article 23

Administrative organs and their staff members should keep confidential,
in accordance with law, the trade secrets of foreign investors and foreign-
invested enterprises learned in the course of performing their duties and
must not disclose them or illegally provide them to others.®

Article 24

Normative documents concerning foreign investment formulated by
the people’s governments at all levels and their relevant departments
should conform to provisions of laws and regulations.” Those normative
documents that are not based on laws or administrative regulations must
not impair the legal rights and interests of foreign-invested enterprises or
increase their obligations, must not set conditions for market access and
exit, and must not interfere with the normal production and operation
activities of foreign-invested enterprises.
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For details about “special circumstances”, see Article 20 Paragraph 2 of the Implementing Regulation.

CHAEFM ) F =t — &% = FH RN AME X “&F” BABMAL 6 T OE" AT, ZAH ZHE I EIRTH
RPAEANC IR ARG, T AR § AT BUL IS AT EOR T o AR RAAER, AT AL R REN T
A,

Article 21 Paragraph 2 of the Implementing Regulation provides that the amount of compensation for expropriation is calculated “in
accordance with the market value of the expropriated investment”. Article 21 Paragraph 3 provides that “[f]oreign investors who
are unconvinced by the expropriation decisions may, in accordance with law, apply for administrative reconsideration or bring an
administratiw lawsuit” The lack of reference to requisition suggests that these provisions do not apply to requisition.

(&= —1-,_ B EAT AR AAAT AR RS B A BRI, D AR F S AT IRAT

The text reads. ’I’err P a9 A2 R 42 (literally “compensation or compensation legally obtained”). In China, “4#M%” is used to
refer to compensation pcud as a remedial measure for parties whose rights and interests are harmed by lawful acts (e.g., expropriation
legally carried out by the government), whereas “I&4%” is used to refer to compensation paid for parties whose rights and interests
are harmed by unlawful acts (e.g., infringement of the parties’ rights). See, e.g., % % & (LI Huijie), 1T HUR 42 5 4T BUHME 69 K 5|
(The Difference between Administrative Compensation (Peichang) and Administrative Compensation (Buchang)), (LT &R M)
(BJGY.CHINACOURT.GOV.CN), Oct. 13,2009, http://bjgy.chinacourt.gov.cn/article/detail/2009/10/id/871376.shtml. For more information
about state compensation, see (o de AR A Fo B B Rz %) (State Compensation Law of the Peoples Republic of China), passed
and issued on May 12, 1994, effective as of Jan. 1, 1995, amended two times, most recently on Oct. 26, 2012, effective as of Jan. 1, 2013,
https://www.spp.gov.cn/sscx/201404/t20140424 71280.shtml.

Article 22 of the Implementing Regulation emphasizes that “[n]o unit or individual may illegally restrict the currency, amount, or
frequency of remittances in and out [of China]”.

(RAFl) F=tmippstAke “FERFR a8 “TEFT" “frEeER” A HFERTT F

Article 24 ofthe Implementing Regulation givesafewexan‘xplesofthese ddmlmstratwemeans :“administrative licensing”, “administrative
inspection’, and “administrative penalties”

(RMER) FotRFEZLFENE “THENPBPPRETH. SRLT LM T RRFHEE, S5EAT[ZFHEN
KPR KGAR R XA 287

Article 25 of the Implementing Regulation requires ddministrative organs to “strictly control the scope of knowing” the trade secrets of
foreign investors and foreign-invested enterprises, and “persons who are not involved in performing [the administrative organs’] duties
must not access relevant materials and information” of the trade secrets.

(FEER) FotXF5F—FMAXL "W, S EBEGFROGMERTSERTE » FoFME D Y
B4R H . ISP A A AT HAT A PR AE 4 B 5 1220 T Ao db 7 AR BUR B30 1T R A9 MR U R Ak, ARk
AT BAT A AT BUL SR A RAATHIR R, TA—FiF KR ERER A RATFE” (RAEW) |

Article 26 Paragraph 1 of the Implementing Regulation states that the legality of these normative documents “should be reviewed in
accordance with the provisions of the State Council”

Article 26 Paragraph 2 further provides: “[any] foreign investor/foreign-invested enterprise who considers that a normative document
formulated by the State Council’s department or by a local people’s government or its department upon which an administrative act
[against the investor/enterprise] is based is illegal may also request a review of the normative document when applying for administrative
reconsideration or bringing an administrative lawsuit against the administrative act in accordance with law” (emphasis added).
(Fabdetl) Bt HAgd "HEARE" A “WFEBARIFALFA X ITEXERRA, KB ITH. ?f‘ ]
FA e A KR T ATER ) LFEHE, FLORIFE @A SEFER B BRE, BLAREOAERE S FE%
B, EAME”

Article 27 of the Implementing Regulation explains that the term “policy commitment” means “written commitments made, within
statutory authority, by the local people’s governments at all levels and their relevant departments regarding the support policies,
preferential treatment, and convenience conditions applicable to foreign investors’ and foreign-invested enterprises’ investments in the
locality. Contents of the policy commitments should conform to provisions of laws and regulations”

(RAFER) FTAFERMER “"F, &8 &,

Article 28 of the Implementing Regulation requires the compensation to be “fair and reasonable”

(FEP) FoTAFAE "BRRAEARBA R LA K30 SHBATFEN, S&EA QRN &I ihl,
Article 29 of the Implementing Regulation provides that “people’s governments at or above the county level and their relevant departments
should establish [these mechanisms] in accordance with the principles of openness, transparency, high efficiency, and convenience”.
(5P FETHF—FAE “BRALREE ERBEH XA EmPRA" .

Article 30 Paragraph 1 of the Implementing Regulation provides that “the result of the coordination should be notified to the applicant
in writing in a timely manner”
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further provides: ‘[any] foreign investor/foreign-invested enterprise who considers that a normative document
formulated by the State Council’s departmment or by a local people’s government or its department upon which an
administrative act [against the investor/enterprise] is based is illegal may also request a review of the normative
document when applying for administrative reconsideration or bringing an administrative lawsuit against the

Article 25

The local people’s governments at all levels and their relevant departments
should perform their policy commitments® made, in accordance with law,
to foreign investors and foreign-invested enterprises, and should perform
the various kinds of contracts concluded, in accordance with law, by them
and [these investors and enterprises].

For those policy commitments or contractual agreements that need to
be changed because of national interests or social and public interests,
[the changes] should be made in accordance with statutory authority and
procedures, and compensation shall be paid, in accordance with law; to foreign
investors and foreign-invested enterprises for the resulting losses suffered.

Article 26

The State establishes complaint mechanisms for foreign-invested
enterprises® to handle, in a timely manner, issues reported by foreign-
invested enterprises or their investors, and to coordinate and improve
relevant policies and measures.

A foreign-invested enterprise or its investor that believes that an
administrative act of an administrative organ or its staff member
infringes upon the enterprise’s legal rights and interests may apply for a
coordinated settlement [of the issue] through a complaint mechanism
for foreign-invested enterprises.®

A foreign-invested enterprise or its investor that believes that an
administrative act of an administrative organ or its staff member
infringes upon the enterprise’s legal rights and interests may also apply
for administration reconsideration or bring an administrative lawsuit, in
addition to applying, in accordance with the preceding paragraph, for a
coordinated settlement [of the issue] through a complaint mechanism for
foreign-invested enterprises.

Article 27

Foreign-invested enterprises may, in accordance with law, establish
and voluntarily participate in chambers of commerce and associations.
Chambers of commerce and associations shall, in accordance with
provisions of laws, regulations, and their charters, conduct relevant
activities and protect the legal rights and interests of their members.

SPERHA BRI DA KT BAT IR 2E 6] B B

(ZHEH) , ”
“Article 26 Paragraph 2 [of the Implementing Regulation]

administrative act in accordance with law’ (emphasis added).”
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Provisions of the Implementing Regulation and the Judicial Interpretation that Explain the Foreign Investment Law
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Foreign Investment Law Foreign Investment Law Foreign Investment Law
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3 | 4 4 2
Chapter | 5
General Provisions | 6
| 7 5
8
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12
A=% 13 10
#AR L 14 11,12
Chapter II :
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Chapter I 24 26
Protection of Investment 25 27.28
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29 36
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Chapter IV Administration of Investment
Article 28

Foreign investors must not invest in areas prohibited from investment by
the negative list(s) on the access of foreign investment.*

In investing in areas in which investment is restricted by the negative list(s)
on the access of foreign investment, foreign investors should conform to
the conditions provided for in the negative list(s).”

Administration of [investment in] areas outside the negative list(s) on the
access of foreign investment shall be carried out in accordance with the
principle of identity [of treatment] for domestic and foreign investments.

Article 29

Where foreign investment requires approval and recordation of the
investment project, [the approval and recordation] shall be implemented
in accordance with relevant provisions of the State.”

Article 30

A foreign investor who invests in an industry or an area in which obtaining
a license in accordance with law is needed should go through relevant
licensing procedures in accordance with law.

Relevant departments-in-charge should review foreign investors’ license
applications in accordance with conditions and procedures that are
identical to those for domestic investments, unless otherwise provided
for in laws or administrative regulations.”™

Article 31

With respect to the organizational forms, organizational structures,
and activity guidelines of foreign-invested enterprises, provisions of the
Company Law of the Peoples Republic of China, the Law of the Peoples
Republic of China on Partnership Enterprises, etc. shall apply.

Article 32

In conducting production and operation activities, foreign-invested enterprises
should abide by provisions concerning labor protection and social insurance
in laws and administrative regulations, handle taxation, accounting, foreign
exchange, and other mattersin accordance with laws, administrative regulations,
and relevant provisions of the State, and accept the supervision and inspection
implemented by relevant departments-in-charge in accordance with law.

Article 33

Where a foreign investor merges with or acquires an enterprise that is
within China, or participates in the concentration of business operators
in other ways, [the foreign investor] should accept, in accordance with the
provisions of the Anti-Monopoly Law of the Peoples Republic of China, a
review of the concentration of business operators.
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(kM) $ &M 1 "SRR TEFHTITRTAN Q@ F LT F T4, SFAIRBASFALK
849, ARGEBREET ., " 2R, Ri4E (3 ERE) $E2F, oRAEARIAMESLA, A @A SR ZERT Y
B AMBAFRBEL, FRSFAZRLETASRA R WARERE LFEH LK,
Article 3 of the Judicial Interpretation provides: “[w]here a foreign investor invests in an area prohibited from investment by the
negative list(s) on the access of foreign investment and [one or more]| party(ies) claim(s) that the investment contract is invalid, the
people’s court should support [the claim]”. However, according to Article 5 of the Judicial Interpretation, if, before the final judgment is
rendered, the negative list(s) is/are changed so that the investment area at issue is no longer prohibited and the party(ies) claim(s) that
the contract is now valid, the people’s court should support this new claim.
(FaFbl) FZTFREEM4aH "BRER" & "SREZARER" F,
Hsk, (A kAE) FmkF AL L PRI WA TR G @ LR IR B A, S F AR R
FRAL AN 5] B8 G, ZRIT SRR, ARFRETLHE, " 22, #4E (3 EmE) Fuif =i,
do A A ACRAE BT, PRBIPERE AR E B R L, LS FATRRTERAA L, NWARERE LS
E A K,
A, B (A EBME) FAK, o REEFRFMERAT, A EFPAE SR, R0 RE A E IR R AR
#, FEASFATRKBRTARAR ARFRLEFEI LK,
Article 33 of the Implementing Regulation indicates that the conditions include “equity requirements” and “requirements about senior
management personnel”.
Inaddition, Article 4 Paragraph 1 of the Judicial Interpretation provides: “[w]here a foreign investor invests in an area in which investment
is restricted by the negative list(s) on the access of foreign investment and [one or more] party(ies) claim(s) that the investment contract
is invalid on the grounds that the party(ies) violate(s) the special administrative measures for restrictive access, the peoples court
should support [the claim]” However, according to Article 4 Paragraph 2, if, before the final judgment is rendered, the requirements of
the special administrative measures for restrictive access are met and the party(ies) claim(s) that the contract is now valid, the people’s
court should support this new claim.
Further, according to Article 5 of the Judicial Interpretation, if, before the final judgment is rendered, the negative list(s) is/are changed
so that foreign investment in the area at issue is no longer restricted and the party(ies) claim(s) that the contract is now valid, the
people’s court should also support this new claim.
(%) FZtAE22FELT RN,
Article 36 of the Implementing Regulation repeats this provision verbatim.
(R HH) FETAEFAEAR X ZEIN "TAEFT R Pls4, TV, FHERF 7 @5k B 44
BEHAEER"
Article 35 of the Implementing Regulation provides that relevant departments-in-charge “must not set discriminatory requirements
regarding licensing conditions, application materials, sections of the review, time limits of the review, and other aspects for foreign investors”,
#a A, L CPHEREELEMEAE) | 20195120198 h H HEE, ALZARTHEFERZEARAE, 2019412
H308 24, 202051184547, http://www.fdi.gov.cn/1800000121_23_75233_0_7.html,
T (AT AT ATRB) , 20147 A238 W E SMidE i, 2014458 A7 A A4, 2014410 A1 8 4747, http://www.gov.en/
zhengce/content/2014-08/23/content_9038.htm. ZHATHF FwHEAL I "4, ABEE, LETARBUTR F AT EE R
09 4 b4 & w TR, HBE TSR AR LT &R SRR, e AMTHE A L AR AT AR
For details, see (71 48945 BARE 4% ) (Measures for the Reporting of Foreign Investment Information), passed by the Ministry of
Commerce on Dec. 19, 2019, approved by the State Administration for Market Regulation, issued on Dec. 30, 2019, effective as of Jan. 1,
2020, http://www.fdi.gov.cn/1800000121_23_75233_0_7.html.
See (Al AZ 20T AT 44)) (Interim Regulation on the Publicity of Enterprise Information), passed by the State Council on July 23,
2014, issued on Aug. 7, 2014, effective as of Oct. 1, 2014, http://www.gov.cn/zhengee/content/2014-08/23/content_9038.htm. Article 4
of this regulation states: “[t]he peoples governments of provinces, autonomous regions, and municipalities directly under the Central
Government shall lead the work regarding enterprise information publicity in their respective administrative regions, and shall, in
accordance with the State’s general requirements for the construction of a national social credit information platform, promote the
construction of enterprise credit information publicity systems in their respective administrative regions”
(Fabdpl) % AHFME I EITE KA AT S LIRS Lm S A%, A, TE .
Article 39 of the Implementing Regulation provides that “investment information submitted by foreign investors or foreign-invested
enterprises should be true, accurate, and complete’.
FRAMNETETAOGA G RBEGRITHPERTREASLYL, Z(AHHAFRABRIIARABRELTER
k), 2015488 W B 4@ oA, 2015558 8B A4AT, http://www.gov.cn/zhengce/content/2015-04/20/
content_9629.htm.
Trial measures for implementing such a system in pilot free trade zones will likely be a reference. See { 8 &7 %X K4 4497 H %
oW B RAT KD (Trial Measures for the National Security Review of Foreign Investment in Pilot Free Trade Zones), passed by the State
Council on and issued on Apr. 8, 2015, effective as of May 8, 2015, http://www.gov.cn/zhengce/content/2015-04/20/content_9629.htm.
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Article 34

The State establishes a foreign investment information reporting
system.”” Foreign investors or foreign-invested enterprises should submit
investment information to the departments in charge of commerce
through an enterprise registration system and an enterprise credit
information publicity system.™

The content and scope of foreign investment information reporting shall
be determined in accordance with the principle of necessity. Investment
information that can be obtained by departmental information sharing
must not be required to be submitted again.*

Article 35

The State establishes a foreign investment security review system to
carry out security review of foreign investment that affects or may affect
national security.*

Security review decisions made in accordance with law are final decisions.
Chapter V. Legal Liability
Article 36

Where a foreign investor invests in an area prohibited from investment
by the negative list(s) on the access of foreign investment, relevant
departments-in-charge shall order [the foreign investor] to cease the
investment activities, set time limits for disposing of shares and assets
or for taking other necessary measures, and restore [the situation] to the
state before investment was made. Where there is illegal income, the
illegal income shall be confiscated.

Where a foreign investor’s investment activity violates special administrative
measures for restrictive access provided in the negative list(s) on the access
of foreign investment, relevant departments-in-charge shall order [the
foreign investor| to, within a time limit, make corrections by taking necessary
measures to meet the requirements of the special administrative measures for
access. Failure to make corrections within the time limit shall be handled in
accordance with the provisions of the preceding paragraph.

A foreign investor whose investment activity violates the provisions
of the negative list(s) on the access of foreign investment should bear
corresponding legal liability in accordance with law, while [the situation
should] be dealt with in accordance with the provisions of the preceding
two paragraphs.

Article 37

Where, in violation of this Law, foreign investors and foreign-invested
enterprises do not submit investment information as required by
the foreign investment information reporting system, the commerce
departments shall order corrections within a time limit. [Anyone] who
does not make corrections within the time limit shall be subject to a fine
ranging from RMB 100,000 to RMB 500,000.
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“Article 3 of the Judicial Interpretation provides: ‘[w]here a foreign investor invests in an area prohibited from investment
by the negative list(s) on the access of foreign investment and [one or more] party(ies) claim(s) that the investment contract
is invalid, the people’s court should support [the claim]’. However, according to Article 5 of the Judicial Interpretation, if,
before the final judgment is rendered, the negative list(s) is/are changed so that the investment area at issue is no longer
prohibited and the party(ies) claim(s) that the contract is now valid, the people’s court should support this new claim.”

“ (AR FOEE—HME ! NERTEZRTIFEEBAL GF LT R R T4, HFALE
RIEH MR R B, ZHRBRLORAEXY, ARZEREFEIH, 128, RIE (FEHEL) Zof
Fod, e RELBRBEHELRF, REBBAFGH EER Y ELFRHR, HELLEFAZRRETLRER A
AR FER LHXFFERK, "

“Article 4 Paragraph 1 of the Judicial Interpretation provides: ‘[w]here a foreign investor invests in an area in which
investment is restricted by the negative list(s) on the access of foreign investment and [one or more] party(ies) claim(s)
that the investment contract is invalid on the grounds that the party(ies) violate(s) the special administrative measures for
restrictive access, the people’s court should support [the claim]’. However, according fo Article 4 Paragraph 2, if, before the
final judgment is rendered, the requirements of the special administrative measures for restrictive access are met and the
party(ies) claim(s) that the contract is now valid, the people’s court should support this new claim.”

FAEF EMEFAE | Chapter V  Legal Liability
iM% | Annotations
() FOT—5EFOT 4T RO R L TENHEE, 61 "BUTRR XPITRETEAR.JEER
FSAEBRAHLAN, LERE” | “"BUF RS RM A, RIGRIZAH UR &6 ok 2 5h W40 7 d dk FAT £ 5] 18 X
FHALFR" Fo ATHAA R TAEAR A RAT TR SH T B AR, AR T S LEERRT
Articles 41 to 43 of the Implementing Regulation provide other situations involving liability, including when “governments and relevant
departments as well as their staff [...] illegally restrict foreign investors’ remittances of funds in or out [of China]”, “procurers and
procurement agencies of government procurement use unreasonable conditions to implement differential treatment or discrimination

against foreign-invested enterprises”, and “administrative organs and their staff use administrative means to force or, in effect, force
foreign investors and foreign-invested enterprises to transfer technology”
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Article 38

Violations of laws and regulations by foreign investors and foreign-
invested enterprises shall be investigated and dealt with by relevant
departments in accordance with law, and shall be included in the credit
information system in accordance with relevant provisions of the State.

Article 39

Where, in the promotion, protection, and administration of foreign
investment, staff members of administrative organs abuse their authority,
neglect their duties, play favoritism, or commit irregularities, or disclose
trade secrets learned in the course of performing their duties or illegally
provide them to others, [these staff members] shall be punished in
accordance with law. If a crime is constituted, criminal liability shall be
pursued in accordance with law.™

Chapter VI  Supplemental Provisions
Article 40

Where any country or region adopts discriminatory prohibitions,
restrictions, or other similar measures against the People’s Republic
of China in terms of investment, the People’s Republic of China may,
according to the actual circumstances, adopt corresponding measures
against the country or region.

Article 41

Where the State has other provisions on the administration of foreign
investors investments in financial industries within China, including
banking, securities, and insurance industries, or [their] investments in
financial markets within China, including securities markets and foreign
exchange markets, these provisions shall be followed.

Article 42

This Law shall come into effect on January 1, 2020. At the same time,
the Law of the People’s Republic of China on Sino-Foreign Equity Joint
Ventures,® the Law of the People’s Republic of China on Wholly Foreign-
Owned Enterprises,* and the Law of the Peoples Republic of China on Sino-
Foreign Cooperative Joint Ventures™ shall be repealed.

A foreign-invested enterprise established, in accordance with the Law of
the Peoples Republic of China on Sino-Foreign Equity Joint Ventures, the
Law of the Peoples Republic of China on Wholly Foreign-Owned Enterprises,
or the Law of the Peoples Republic of China on Sino-Foreign Cooperative
Joint Ventures, before this Law comes into effect may continue to keep its
original organizational form, etc. for five years after this Law’s coming
into effect. Specific implementing measures shall be prescribed by the
State Council.” m
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7% | Annotations
8 (FREAREPE VS SFRESLE) , 197947 A1 0@, 197957 A8H &, F AR, BZRMEE, RFEET
201659 A 38, 2016104 1 B #3647, http://www.npc.gov.en/zgrdw/npc/xinwen/2016-09/06/content_1997113.htm (&% %) .
WP ARAEREM LK), 1986540118 B AR, FBAESF, EHKGE, RHEET20165F9A38,
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A48, 2017411758434, http://www.npc.gov.cn/zgrdw/npe/xinwen/2017-11/28/content_2032723.htm (& %k 30) .
(FfE AR A B I &0 25 o dkik)  (Law of the People’s Republic of China on Sino-Foreign Equity Joint Ventures), passed on
July 1, 1979, issued on and effective as of July 8, 1979, amended three times, most recently on Sept. 3, 2016, effective as of Oct. 1, 2016,
http://www.npc.gov.cn/zgrdw/npe/xinwen/2016-09/06/content_1997113.htm (lost effect).
(o fp AR Ao B SRk ik ) (Law of the People’s Republic of China on Wholly Foreign-Owned Enterprises), passed on, issued on,
and effective as of Apr. 11, 1986, amended two times, most recently on Sept. 3, 2016, effective as of Oct. 1, 2016, http://www.npc.gov.cn/
zgrdw/npc/xinwen/2016-09/06/content_1997114.htm (lost effect).
O (i AR LA E PO AERE L) (Law of the Peoples Republic of China on Sino-Foreign Cooperative Joint Ventures),
passed on, issued on, and effective as of Apr. 13, 1988, amended four times, most recently on Nov. 4, 2017, effective as of Nov. 5, 2017,
http://www.npc.gov.cn/zgrdw/npe/xinwen/2017-11/28/content_2032723.htm (lost effect).
(FEAEH) %3: V—“J“I"V—L? FH AR LS HRA AL "I HRE «%m#T}%S# A, T RMREE (AR AR fae [ 4 )
#) . (P& #DAUJ\JL,H) FRA A RE L AR X, AONAAF, SHRENRE LEIL, LTk
4%?:1’/%3\&&&,,\%/ 3‘& MBMHF"
Fotmis= B A 2025#1 A1BAe, sREEREARE X, WEHM T LT ZRRTGIA S AL
db, T BCEE IR T AT A2 R %ﬁ%“m?m,%ﬁﬁﬁﬁﬁ%uafo”
Article 44 Paragraph 1 of the Iinplementing Regulation states that these foreign-invested enterprises “may, during the five years after the
Foreign Investment Law’s coming into effect, adjust their organizational forms, organizational structures, etc. in accordance with the
provisions of the Company Law of the People’s Republic of China, the Law of the People’s Republic of China on Partnership Enterprises, etc.
and change the registrations in accordance with law. These enterprises may also continue to retain their original organizational forms,
organizational structures, etc”
Article 44 Paragraph 2 states: “[bleginning from January 1, 2025, with respect to existing foreign-invested enterprises that have not, in
accordance with law, adjusted their organizational forms, organizational structures, etc. and registered for these changes, departments of
market supervision and administration will not process their applications for other registrations and will publicize the relevant situations”
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** The citation of this CLC Spotlight™ is: Dr. Mei Gechlik & Dimitri Phillips, Foreign Investment Law of the People’s Republic of China, Its Implementing [®]
Regulation and Judicial Interpretation, and Related Annotations, 8 CHINA Law CoONNECT 43 (Mar. 2020), also available al STANFORD Law ScHooL
CHINA GuipiNGg CAsks Project, CLC Spotlight™, Mar. 2020, http://cgclaw.stanford.edu/cle-spotlight/cle-8-202003-others-7-gechlik-phillips.
The information and views set out in this piece are the responsibility of the authors and do not necessarily reflect the work or views of the China
Guiding Cases Project.
For the original, Chinese version of this law, see (P 42 AR IEAe B sM 840 %) (Foreign Investment Law of the People’s Republic of China), passed E
and issued on Mar. 15, 2019, effective as of Jan. 1, 2020, http://www.gov.en/xinwen/2019-03/20/content_5375360.htm. This English translation was prepared by Dr. Mei
Gechlik and Dimitri Phillips. Minor editing, such as adding a few words included in square brackets and boldfacing the numbers of the provisions, was done to make the
piece more comprehensible to readers. ‘The following text is otherwise a direct translation of the original text released by the People’s Republic of China.
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CHINA LAW CONNECT e Issue 8 (March 2020)

LIN Fangqing
V.
Changshu Kailai Industrial Co., Ltd. and
DAI Xiaoming,
A Corporate Dissolution Dispute

Guiding Case No. 8
(Discussed and Passed by the Adjudication

Committee of the Supreme People’s Court
Released on April 9, 2012)**

Keywords

Civil

Corporate Dissolution

Serious Difliculty in Operation and Management
Corporate Deadlock

Main Points of the Adjudication

Article 183 of the Company Law makes “serious difficulty occurs in
the operation and management of a company” one of the conditions
under which shareholders may bring a corporate dissolution lawsuit.
To determine “whether serious difficulty occurs in the operation and
management of a company’, the operational state of the company’s
organizational structure should be comprehensively analyzed. For
a company that is in a profitable state but has long-term failure in its
shareholders’ meeting mechanism and serious impediments in its
internal management and has plunged into a state of deadlock, it can
still be determined that serious difficulty occurs in the operation and
management of the company. If other conditions stated in the Company
Law and relevant judicial interpretations are met, a people’s court may
decide to dissolve a company in accordance with law.

Related Legal Rule(s)
Article 183 of the Company Law of the Peoples Republic of China®
Basic Facts of the Case

Plaintift LIN Fangging claimed: serious difficulty occurred in the
operation and management of Changshu Kailai Industrial Co., Ltd.?
(hereinafter referred to as “Kailai Company”). It had plunged into
corporate deadlock which could not be resolved through other means,
causing substantial harm to his* rights and interests. He requested
dissolution of Kailai Company.
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Defendants Kailai Company and DAI Xiaoming defended their positions,
claiming: the state of the business operation of Kailai Company and its
subsidiary/subsidiaries was good. The conditions for corporate dissolution
were not met. The conflict between DAI Xiaoming and LIN Fangqing could
be resolved by other means and the company should not be compulsorily
dissolved through judicial process.

The court handled the case and ascertained: Kailai Company was
established in January 2002; LIN Fangqing and DAI Xiaoming were the
company’s shareholders, each owning 50% of the shares. DAT Xiaoming
was the statutory representative and executive director of the company,
while LIN Fangging was the general manager and supervisor of the
company. Kailai Company’s articles of association clearly stated:

Resolutions of shareholders’ meetings must be passed by
shareholders representing more than half of the voting
rights. However, any resolution concerning an increase or a
decrease of the registered capital, merger, dissolution, change
of corporate form, or amendment to the articles of association
must be passed by shareholders representing more than two-
thirds of the voting rights.

Voting rights at shareholders’ meetings were exercised by shareholders in
proportion to their capital contributions. Beginning in 2006, the conflict
between LIN Fangging and DAI Xiaoming had become increasingly
apparent. On May 9 of the same year, LIN Fangqing proposed and gave
notice to hold a shareholders’ meeting. Because DAI Xiaoming believed
that LIN Fangqing did not have the right to convene a shareholders’
meeting, the meeting could not be held. On June 6, August 8, September
16, October 10, and October 17 of the same year, LIN Fangqing entrusted
a lawyer to send Kailai Company and DAT Xiaoming a letter, claiming
that because shareholders’ rights and interests had been seriously harmed,
LIN Fangqing, as a shareholder enjoying half of the voting rights at
the shareholders’ meetings of the company, had voted and passed, in
accordance with the procedures stated in the articles of association, a
resolution dissolving Kailai Company. [In the letter, LIN Fangqing also]
required DAI Xiaoming to provide such information as Kailai Company’s
financial books and to carry out liquidation of Kailai Company. On June
17, September 7, and October 13 of the same year, DAI Xiaoming wrote
back, stating that the resolution of the shareholders’ meeting made by
LIN Fangging did not have a legal basis and that DAI Xiaoming disagreed
on corporate dissolution and required LIN Fangging to hand over the
company’s financial information. On November 15 and 25 of the same
year, LIN Fangqing again sent Kailai Company and DAI Xiaoming a
letter, requesting that Kailai Company and DAI Xiaoming provide the
company’s financial books, etc. for his inspection, distribute corporate
revenues, and dissolve the company.

The Jiangsu Changshu Garments Town Management Committee’
(hereinafter referred to as the “Garments Town Management Committee”)
proved that Kailai Company was still operating normally and was willing
to organize LIN Fangging and DAT Xiaoming to conduct mediation.

[The court] also ascertained that Kailai Company’s articles of association stated
that the supervisor(s) of the company could exercise the following rights:
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(1) inspect the company’s finances;

(2) supervise those acts carried out in violation of laws, regulations,
or the articles of association by executive directors and managers
when they perform their corporate authority;

(3) require directors and managers to make corrections when the
acts of directors and managers are detrimental to the interests of
the company; [and]

(4) propose holding interim shareholders’ meetings.

From June 1, 2006 to the present,” Kailai Company had yet to hold a
shareholders’ meeting. On December 15 and 16, 2009, the Mediation
Committee of the Garments Town Management Committee twice tried
to organize the two parties to conduct mediation, but it was unsuccessful.

Results of the Adjudication

On December 8, 2009, the Intermediate People’s Court of Suzhou
Municipality, Jiangsu Province, by the (2006) Su Zhong Min Er Chu Zi No.
0277 Civil Judgment,’ rejected LIN Fangging’s litigation requests. After
the judgment was pronounced, LIN Fangging appealed. On October
19, 2010, by the (2010) Su Shang Zhong Zi No. 0043 Civil Judgment,"
the High People’s Court of Jiangsu Province revoked the first-instance
judgment and ordered in accordance with law Kailai Company instead
to be dissolved.

Reasons for the Adjudication'

In the effective judgment, the court opined: ' first, serious difficulty had
occurred in the operation and management of Kailai Company. According
to Article 183 of the Company Law ' and Article 1 of the Provisions (II) of
the Supreme People’s Court on Several Issues Concerning the Application of
the “Company Law of the People’s Republic of China” (hereinafter referred
to as the “Company Law Interpretation (I1)”)," in order to determine
whether serious difficulty occurs in the operation and management of a
company, the operational state of the company’s shareholders’ meetings,
board of directors or executive director(s), and board of supervisors or
supervisor(s) should be comprehensively analyzed. The focus of “serious
difficulty occurs in the operation and management of a company” is on the
existence of serious internal impediments in the company’s management,
such as the failure of the shareholders’ meeting mechanism and an inability
to make decisions regarding the company’s operation and management. It
should not be partially understood as operational difficulties, such as the
company’s lack of capital and serious financial loss.

In this case, Kailai Company only had two shareholders, DAT Xiaoming
and LIN Fangqing, each owning 50% of the shares. Kailai Company’s
articles of association prescribed that “resolutions of shareholders’
meetings must be passed by shareholders representing more than half of
the voting rights” In addition, all the parties unanimously agreed that
“more than half” was non-inclusive. Therefore, as long as the opinions
of the two shareholders differed and they refused to cooperate, a valid
vote could not be formed, and [this] clearly affected the operation of the
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company. Kailai Company had not held a shareholders’ meeting for four
consecutive years; it was unable to form a valid resolution of shareholders’
meetings. The company could not be managed by means of resolutions
of shareholders’ meetings, and the shareholders’ meeting mechanism had
failed. Executive Director DAI Xiaoming was one of the two shareholders
who were in conflict with each other; his acts of managing the company
were unable to implement resolutions of shareholders’ meetings. As
the supervisor of the company, LIN Fangging was unable to normally
exercise the authority of a supervisor and was unable to play a supervisory
role. Because Kailai Company’s internal mechanisms could not operate
normally and could not make decisions on the operation of the company,
even though the company was not yet in a state of financial loss, this did not
change the fact that serious difficulty in the operation and management of
the company had occurred.

In addition, because Kailai Company’s internal operational mechanism had
already failed [and] LIN Fangqing’s shareholders’ rights and supervisory
rights had been in an inoperable state for along time, his purpose of investing
in Kailai Company could not be realized and there was a substantial loss
to his interests. Moreover, Kailai Company’s deadlock was unable to be
resolved by other means for a long time. Article 5 of the Company Law
Interpretation (II) clearly stated that “[w]here the parties cannot reach
consensus, after negotiation, to maintain the company’s existence, a people’s
court should render a judgment in a timely manner”. ™ In this case, prior to
bringing the corporate dissolution lawsuit, LIN Fangging had already tried
to resolve the conflict with DAI Xiaoming by other means. The Garments
Town Management Committee had also organized both parties to have
mediation, but the parties could not reach any consensus. The courts of the
two instances also actively carried out mediation based on the consideration
that judicial measures to compulsorily dissolve a company should be used
carefully, but neither court succeeded.

Furthermore, LIN Fangqing held 50% of Kailai Company’s shares, which
met the condition stated in the Comparny Law that a shareholder who brings
a corporate dissolution lawsuit hold 10% or more of the company’s shares.

To summarize what is stated above, Kailai Company met the conditions
concerning shareholders’ bringing of corporate dissolution lawsuits
provided by the Company Law and the Company Law Inferpretation
(). From the point of view of adequately protecting the legal rights
and interests of the shareholders, reasonably regulating the corporate
governance structure, and promoting the healthy and orderly development
of a market economy, the second-instance court rendered the above
judgment in accordance with law.?#




A

W E o
4SYO HNIAIND

CHINA LAW CONNECT e Issue 8 (March 2020)

CGCP &+

CGCP Notes

HiEL

(PEARLEFE NG *K) 2
F—aANT=Z%

NABEEREEC AR, RE4EL
AR B LA ERME, BELfR
TReRey, A SEAFEFERENT
ST ALESRAE, TRFERARERR
 ONEI

&iE2:

(RHARBEREATERN (PHRARES
Badk) ZTRMANAE (=) )7

F—%

PRERA ST AN LHRBRALERE
STV LB A, RTHFhZ—RL
M 8 iF, RN EE—aNTt
Z EAxe, ARERE TR

(—) R BEBREULELEZTFRES
RERAKRS, NEAZTFTRELETEFH
b

(=) MCA Ak nfdkik 8) 3 2 8 F 08

ERIE G, B E L TR
HAGRELERERARESEN, A%
EEREAEFERMRELY

(2) A EFRMAR, A RELR
AABFEMARLSME, NABEFHE
AEERAEY

() 285 L AL ETEHA, 2
SIMGEFEAEEAMNARTI TRMK
8.

AR RFER, HAESRFERFRER
FME, XA TM, WS RRUEL
AR, ARNEMPEELEAT L

Note 1:

Company Law of the People’s Republic of China®
Article 183

Where serious difficulty occurs in the operation and management of a
company, [the company’s] continued existence will cause a substantial
loss to shareholders interests, and [the difficulty] cannot be resolved by
any other means, the shareholder who holds ten percent or more® of the
voting rights of all the shareholders of the company may request that a
people’s court dissolve the company.

Note 2:

Provisions (1I) of the Supreme People’s Court on Several Issues
Concerning the Application of the “Company Law of the People’s
Republic of China” %

Article 1

Where a shareholder individually or collectively holding ten percent or
more of the voting rights of all the shareholders of the company brings a
lawsuit to dissolve the company on one of the following grounds and in
conformity with Article 183 of the Company Law, a people’s court should
accept [the lawsuit]:

(1) the company has been unable to hold a shareholders’ meeting or
shareholders’” general meeting for two or more consecutive years, and
[thus] serious difficulty occurs in the operation and management of the
company;

(2) during voting, the shareholders cannot reach the statutory ratio or
the ratio prescribed by the company’s articles of association, making
it impossible to have a valid resolution of a shareholders’ meeting or
shareholders’ general meeting for two or more consecutive years, and
[thus] serious difficulty occurs in the operation and management of the
company;

(3) for a long time, the directors of the company have been in conflict,
which cannot be resolved by a shareholders’ meeting or shareholders’
general meeting, and [thus] serious difficulty occurs in the operation and
management of the company;

(4) other types of serious difficulties occur in the operation and
management [of the company], and [the company’s] continued existence
will cause a substantial loss to shareholders’ interests.

Where a shareholder brings a lawsuit to dissolve the company on the
grounds that his rights and interests, such as the right to information and
the right to request distribution of profits, have been harmed, that the

China Guiding Cases Project
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e kAT H A F A, SRAmAN R company has lost money and its property is insufficient to pay off all [the
12 f?ff, ARGER T\ TR, company’s] debts, or that the enterprise legal person business license of
the company has been cancelled but liquidation has not been carried out,

a peoplé’s court shall not accept [the lawsuit].

B A% Article 5

A BRI W B a1 E M, R %EE When adjudicating a corporate dissolution lawsuit, a peoplés court
Wi, 5 FAWNTREG NS RARAKE  should emphasize mediation. Where the parties negotiated and agreed
Fedny, BAEVARKF FAAE 8 G548, LR to let the company or its shareholders purchase the shares, or to maintain
i RUEA, ATEUEALER R MM E 8, AKE  the company’s existence by capital reduction or other methods, and
FRE T X4, B FATFRDE—HMLNEA  [the agreement] does not violate mandatory provisions of laws and
ey, ARGERCE 5 RNH R, administrative regulations, a people’s court should support [the agreement].
Where the parties cannot reach consensus, after negotiation, to maintain
2 N BE TR A S RS IR 89, 4 the company’s existence, a people’s court should render a judgment in a
ALY ARABRPEZZARSAH AR timely manner.
R #5 3k A R4, Mk S R4
T, B& TN ML A B4t Where, after a peoples courts mediation, a company purchases the
A AA, - plaintiff’s shares, the company should transfer or cancel the shares within 6
months of the mediation statements coming into effect. Before the shares
are transferred or cancelled, the plaintiff must not act against the company’s
creditors on the grounds that the company is to acquire his shares. m

© LRGP LA AR D (RA IR TAT RS RA G, WA e s k), (PEEEEE) , B, Bl 20204 [
3R, AR TN kR B EAmE, PUESHES (CGC8) |, 2020434, hitps://cge.lawstanford.edu/zh-hans/guiding-
cases/guiding-case-8,
ERRLET . (PEEEM) , http://rmivb.chinacourt.org/paper/html/2012-04/ 14/content_43324.htm?div=-1. ZFL (FHARERL X »
-I A H iy ARG 0B 4e) | 2012F4A 98 2, F HALEST, http://tjnfy.chinacourt.org/farticle/detail/2014/05/id/ 1298622 shtml.
A A L, TR B “CGCPAR” i 45 S E 6 5 A B,
it Tht citation of this translation of this Guiding Case is: {# & i 5 # IUE F LA A S, #ob Vs I 9%E) (LIN Fangging v. =
Changshu Kailai Industrial Co,, Ltd. and DAI Xiaoming, A Corporate Dissolution Dispute), 8 CHINA Law CONNECT 63 (Mar. 2020), also available .2
at STANFORD Law ScHOOL CHINA GUIDING CasEs Project, English Guiding Case (EGCS8), Mar. 2020, http://cgelaw.stanford.edu/guiding-cases/
guiding-case-8.
The original, Chinese version of this case is available at (P EERER) (wwweHINACOURT.ORG), hitp://rmfyb.chinacourt.org/paper/html/2012- 1¥=0q
04/14/content_43324.htm?div=-1. See also (#td A BRJEIL X T A H —itdy M 698 40)  (Notice of the Supreme People’s Court on the Ok
Release of the Second Batch of Guiding Cases), issued on and effective as of Apr. 9, 2012, http://tjjnfy.chinacourt.org/article/detail/2014/05/id/1298622.shtml.
This document was prepared by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. Minor editing, such as splitting long paragraphs, adding a few words included in
square brackets, and boldfacing the headings, was done to make the piece more comprehensible to readers. All footnotes and “CGCP Notes”, unless otherwise noted,
have been added by the China Guiding Cases Project. The following text is otherwise a direct translation of the original text released by the Supreme People’s Court. The
China Guiding Cases Project thanks Richard Jiang, Oma Lee, Christine Qingyu Liu, MA Jing, Sylvia Hsin-Ling Tsai, Randy Wu, and XIA Linfei for preparing an earlier
translation of this Guiding Case.
sesb SLA Y (a0 BAN2005FMA, AT A48 0 ROLE2012F 400 0, 3 S0k Kbl FHIRIE e F e hap Sl B3R A S AT
HMAT T AF12E, B (P RARSRBELANE) | 19935120298 B fondd, 19945718 &H47, ZvRIEE, FHr4ET2018%10A 26
H, [ BT, httpy//www.fdi.gov.en/1800000121_23_74633_0_7.html,
The Company Law as cited here should mean the 2005 version, which was in effect when this Guiding Case was released in 2012 and when the final judgment upon which
this Guiding Case is based was rendered. Article 183 is numbered Article 182 in the currently effective version. See (P £ AR tA=18 28 k) (Company Law of the
People’s Republic of China), passed and issued on Dec. 29, 1993, effective as of July 1, 1994, amended four times, most recently on Oct. 26, 2018, effective as of Oct. 26,
2018, http://www.fdi.gov.cn/1800000121_23_74633_0_7.html.
The name “§ 7 HLHE %A FR2 37 is translated herein as “Changshu Kailai Industrial Co., Ltd." in accordance with the English name appearing on Infoclipper’s
website, at http://www.info-clipper.com/en/company/china/changshu-kailai-industrial-co-ltd.cnd8prt5y.html.  Infoclipper specializes in collecting business and credit
information.

Masculine pronouns are used to refer to this plaintiff, but the name “= 74" (“Fangqing”) can be found among females as well as males.
5 The name “iT 4 ¥ #ARFINAF B & 7 27 is translated herein literally as “The Jiangsu Changshu Garments ‘Town Management Committee”. ‘The committee does not
appear to have an official English name.

The text reads “E 4" (“to the present”). 'The * preeent” likely refers to the time of the final judgment upon which this Guiding Case is based. See infra note 10.

— ¥ rk% ) ff‘vfk‘? AT R AR IR A 29,

(2010) # T *”004% SRFH L, 201010198 dic i H S oA RERAF S, £ The@ESn B FRERT A M2, hup//cgelaw.

stanford.edu/zh-hans/judgments/jiangsu-2010-su-shang-zhong -zi-0043-civil-judgment (VAT AR * {=FFlk) " ) .

¥ The first-instance judgmmt has not been found and may have been excluded from publication.

9 (2010) J 0 #F 500435 B FHF) & ((2010) Su Shang Zhong Zi No. 0043 Civil Judgment), rendered by the High People’s Court of Jiangsu Province on Oct. 19, 2010,
full text available on the Stanford Law School China Guiding Cases Project’s website, at http://cgelawstanford.edu/judgments/jiangsu-2010-su-shang-zhong-zi-0043-
civil-judgment (hereinafter “Second-Instance Judgment”).
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Yellow highlights included in this section were added by the China Guiding Cases Project to reflect its comparison of this Guiding Case with the final judgment upon

which this Guiding Case is based (i.c., Second-Instance Judgment, supra note 10). Expressions/details highlighted in yellow were not used in the “This Court Opines™

reasoning section of the final judgment. The Supreme People’s Court likely included these expressions/details in the Guiding Case for the purpose of improving the

Guiding Case’s reasoning section, from which the “Main Points of the Adjudication” section was derived.

AL,

Sesk 3R Ay (] AR (=) ) 482008 F 0 A, AR AT RS TR G R2012F KA 0, R 3 R BT AR 6 R AR B BE A G 20145
(el ikt (=) ) F—FadT T MG, Hedtne (aak) “F—aAt=Z4" i “F—uAt=&", wsuk (i) Frmass

g, A (RSARERETEN (PHEAREPENGE T EMAOAE (=) ), 200855HA50 B RS ARERTH SR 283, 200845 F

128 2%, 20084E5H 198 25847, 5 T2014F2H17 B 538, 2014530 1 B RS, http//www.court.gov.en/zixun-xiangqing-6135.htmls

The Chinese text does not specify which court opined. Given the context, this should be the High People’s Court of Tiangsu Province.

See supra note 2.

7 The Company Law Interpretation (1I) as cited here should mean the 2008 version, which was in effect when this Guiding Case was released in 2012 and when the final

judgment upon which this Guiding Case is based was rendered. In 2014, Article 1 of the Company Law Interpretation (II) was slightly amended to change “Article 183"
of the Compary Law referenced to *Article 182", reflecting the change in the number used in the Company Law. See (i & A BRI A TEH F AR EA0E 2
sliky FTEMMAME (=) ) (Provisions (1) of the Supreme People’s Court on Several Issues Concerning the Application of the “Company Law of the People’s Republic
of China”), passed by the Adjudication Committee of the Supreme Peoplels Court on May 5, 2008, issued on May 12, 2008, effective as of May 19, 2008, amended on Feb.
17, 2014, effective as of Mar. 1, 2014, http://www.court.gov.cn/zixun-xiangqing-6135.html,

HEFE, 20145, (aa kMR (2) ) BATHRE, BEEVASKRKETE,

See supra note 17. 'The content of Article 5 of the Company Law Interpretation (I1) was not changed by the interpretation’s 2014 amendment.

(=FHk) PRAZ T, §FPe—Ig RARAPRUAR G EAER, [ ME A S R AEH, RS T I R IRER]AR B RHIT—H
BB AR ELEEA A F DA AT SF, BFH0 T AR AL AR FRHEN, ERSAPEREAEF A SILE, BFEHAST (BFHF
FRTPRLRAIRAG], MDA RS G R EMRL AR, (AR - BA), Fi58), Fsom (2012) .

A SR EFULARBREE D "ERBAFHAAR AR FHH. LGF . L (ZFHR) , EHS

? 'This sentence is not found in the second-instance judgment. Part of this sentence—"adequately protecting the legal rights and interests of the sharcholders, [.... ] regulating

the corporate governance structure, and promoting the healthy [...] development of a market economy”—was later used in an article written by the Office for the Work
on Case Guidance of the Supreme People’s Court, in which reasons for selecting this case as a Guiding Case are provided. Seet & A FEIE F 445 F T4 A2 F (The
Office for the Work on Case Guidance of the Supreme People’s Court), 45 5 £ 5|85 (W7 i if % o7 WU 22 A Fos 8] i ol ] i A 4 ) 69 B b5
£BE (Understanding and Referring to Guiding Case No. 8, LIN Fangqing v. Changshu Kailai Industrial Co., Ltd. and DAI Xiaoming, A Corporate Dissolution Dispute),
A B8k« FiJA) (THE PEOPLE'S JUDICATURE * APPLICATION), Issue No. 15, at 59 (2012).

This Guiding Case does not provide this information: “Adjudication personnel of the effective judgment: ZHOU Cheng, LEI Xinyong, and SHI Liufang”. See Second-
Instance Judgment, supra note 10.

A EFEL

See supra note 2.

The text reads “¥A_L” (“above”). The Company Law (supra note 2) does not explain how to interpret this phrase. However, according to Article 205 of the General Provisions
of the Civil Law of the Peoples Republic of China, any “above [a certain number]” expression used in China’ civil law shall be read as inclusive, See € A R EAr[E K
HEM ) (General Provisions of the Civil Law of the People’s Republic of China), passed and issued on Mar. 15, 2017, effective as of Oct. 1, 2017, hitp://www.npc.gov.cn/
zgrdw/npc/xinwen/2017-03/15/content_2018907 htm. Article 205 covers the Company Law, as the Company Law is considered to be a “law that has specific provisions on
civil relations”. See (F@ A RGEIRE £ T8 (A EE RS FHH) TR LE) 9il4e) (Notice of the Supreme People's Court on the Printing for Release of the
“Summary of the National Courts’ Civil and Commercial Adjudication Work Conference”), issued on and effective as of Nov. 8, 2019, hitp://www.csrc.gov.cn/pub/heilongjiang/
xafw/hljflfg/201911/120191129_366724.htm (paragraph 3 explains the relationship between the General Provisions of the Civil Law and the Comipany Law).

HER14,

See supra note 17.

China Guiding Cases Project



Founded in February 2011, the China Guiding Cases Project has shared
its knowledge-base via its bilingual website (https://cgc.law.stanford.edu).
As of early 2020, the website has benefited more than 130,000 global users

residing in different continents.

B 45 R R B AL T201152A,
it W& M35 (https://cge.law.stanford.edu/
zh-hans) 3 79 B 6948 %, & 220204
w, %R LR EEEER AR M137 &
iPak - B

B Americas | £ # - 67,072

W Oceania | K& - 2,337

W Asia | 3 - 52,185

W Africa | 3 - 1,524

Europe | BK#| - 12,180

T Unknown | 4% - 1,221

Want to leverage our international
platform to advertise open positions
with your company or share news
about upcoming events?

AAIBENYEGRFSEETA
&) 09 ¥8 55 AL R4 F PP 24T 69
EHEAIE B ?

Please contact Jennifer Ingram, Managing Editor of the
CGCP, at jaingram@stanford.edu.

) 45 3k E A B

W R P BAS R E A R B HAT 4 4 SR

jaingram@stanford.edu.



‘J

W E o
4SYO HNIAIND

E AR
YN TSR A TR ]
PN 4R B F WA TR F)
ZEBRRLSE

35 FE B 825
(R ARERFHER A
Tfiblvlw

201743 H 6 8 & A7) *

* 427
RF

12 F A4
R e
AA 5

BAI &

LEANGERLMEERARD, MERASL
ERHE, HMATHELS &85 EER
1%, AT AR LR ARG, AR
SETE R B AM AR 3R A dy, Pl L
N R AT L4,

MR EF

(PREAREERFIFRE) F1348°2

2}&.4

(P ARLERE
AAER

P A B MR S A A [ 8] R T 1999
F6A8H . 2008F12A188, iZs-ai@id
ik 7 X IAT 513485835 “HAE" H
A, ZRATAE A T H2BEKGIREFTH
seZ b, MAEEMT19994F12H. 2009F
11198, ZAHEEESEERER, A&
M B 2009F12 A 288 £2019512H278.,
I IR E m£+k$m4ﬁﬁi%
42251045 “ELLASSAY™ &9 #FiEM AL
FZRAE AR RAB18E6 (s14h)
By RE ARATE R OREH)

HARE) &

CHINA LAW CONNECT e Issue 8 (March 2020)

WANG Suiyong
V.

Shenzhen Ellassay Fashion Co., Ltd. and
Hangzhou Intime Century Department Store Co.,
Ltd.,

A Dispute over Infringement of Trademark Rights

Guiding Case No. 82
(Discussed and Passed by the Adjudication
Committee of the Supreme People’s Court

Released on March 6, 2017)**

Keywords

Civil

Infringement of Trademark Rights
Good Faith

Abuse of Rights

Main Points of the Adjudication

Where a party violates the principle of good faith, harms the legal rights
and interests of others, disrupts the fair competition order of the market,
maliciously obtains and exercises trademark rights, and claims that others
have infringed on his' rights, a people’s court should, on the grounds
that [these acts] constitute an abuse of rights, decide not to support [the
party’s] litigation requests.

Related Legal Rule(s)

Article 13 of the Civil Procedure Law of the Peoples Republic of China®
Article 52 of the Trademark Law of the People’s Republic of China’

Basic Facts of the Case

Shenzhen Gelisi Garments Industrial Co., Ltd.® was established on June 8,
1999. On December 18, 2008, the company obtained the No. 1348583

“ 1 & [the transliteration of which is “Ge Li Si”] trademark by
assignment. The trademark had been approved for use on Class 25

([different types of] clothing) commodities and for registration in
December 1999. On November 19, 2009, the trademark was approved for
renewal registration and the validity period is from December 28, 2009,
to December 27, 2019.

Shenzhen Gelisi Garments Industrial Co., Ltd. is also the registrant of the
No. 4225104 “ELLASSAY” trademark. The commodities approved for use

China Guiding Cases Project
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with the trademark are Class 18 ((animal) skin; wallets; travel bags; folders
(leather); leather belts; fur; umbrellas; canes; handbags; shopping bags).
The registered validity period is from April 14, 2008, to April 13, 2018.
On November 4, 2011, Shenzhen Gelisi Garments Industrial Co., Ltd. was
renamed Shenzhen Ellassay Fashion Co., Ltd.” (hereinafter referred to as
“Ellassay Company’, i.e., the defendant of the first-instance [adjudication]
in this case). On March 1, 2012, the registrant of the aforementioned
“FF1 % trademark was correspondingly changed to Ellassay Company.

In June 2011, WANG Suiyong, the plaintiff of the first-instance
[adjudication], applied to register the No. 7925873 “3 71 & trademark.
The commodities approved for use with the trademark are Class 18
(wallets, handbags, etc.). On July 7, 2004, WANG Suiyong also had
applied to register the No. 4157840 “kA &R E” [(“9%/ & and
graphic”)] trademark. Because, subsequently, the High People’s Court
of Beijing Municipality rendered a second-instance judgment on April
2, 2014, determining that the [No. 4157840] trademark had harmed
the prior rights to a shop name [held by] Shenzhen Ellassay Investment
Management Co., Ltd..? an affiliated enterprise of Ellassay Company, [the
No. 4157840 trademark] would not be approved for registration.

Beginning in September 2011, WANG Suiyong purchased, through notary
procedures, bags bearing hangtags with the words “Chinese name of the
brand: 4t 77 #; English name of the brand: ELLASSAY” at “ELLASSAY”
counters in Hangzhou, Nanjing, Shanghai, Fuzhou, and other places. On
March 7, 2012, WANG Suiyong brought suit on the grounds that the acts
of producing and selling the above-mentioned bags by Ellassay Company
and Hangzhou Intime Century Department Store Co., Ltd.” (hereinafter
referred to as “Hangzhou Intime Company”) constituted infringement of
the “3% 77 %" trademark and the “3% 77 & % B trademark rights owned
by WANG Suiyong.

Results of the Adjudication

On February 1, 2013, the Intermediate People’s Court of Hangzhou
Municipality[, Zhejiang Province,] rendered the (2012) Zhe Hang Zhi
Chu Zi No. 362 Civil Judgment," opining that the acts of producing and
selling the allegedly infringing commodities by Ellassay Company and
Hangzhou Intime Company had infringed on WANG Suiyong’s exclusive
rights to use [his] registered trademarks. [The court, therefore,] held that
Ellassay Company and Hangzhou Intime Company [had to] undertake to
cease the infringing acts, to pay WANG Suiyong a total of RMB 100,000
as compensation for economic losses and reasonable expenses [incurred],
and to eliminate the effects [of theiracts]. Unconvinced [by the judgment],
Ellassay Company appealed. On June 7, 2013, the High People’s Court of
Zhejiang Province rendered the (2013) Zhe Zhi Zhong Zi No. 222 Civil
Judgment," rejecting the appeal and upholding the original judgment.

Unconvinced [by the second-instance judgment], both Ellassay Company
and WANG Suiyong applied to the Supreme People’s Court for a retrial. **
The Supreme People’s Court ruled to bring [the case] up [to the Supreme
Peoples Court] for adjudication ' and, on August 14, 2014, rendered the
(2014) Min Ti Zi No. 24 [Civil] Judgment, ' revoking the first-instance
and second-instance judgments and rejecting all of the litigation requests
of WANG Suiyong.



CHINA LAW CONNECT e Issue 8 (March 2020)

A oy

EIR R A FA A, REE AR E—0
T &N AL P A IR AR, —
I, T AT R AR
RAAam§foa) it 2 ME, HRy 4kt
Ak LB R R G, ARETE
. ELM BN ERIYERRENAY
Fol A H—F @, CEXBRAMNETY
FHVHAER,. BERK, AFRMFR
ANAER B, AR BT T 6l
MR TELATHHE, RFIFREDE
FR YRR EEARM, Y —F @, €
PR 5 F AR A R AL 69 T B N AT
Fo sk B o9 BOF A Feif it Al A] 2 5
—7E, EXBEREFALERIETAF
AANEA SR T, £&, FHRMAT
g T RA, EMEFEED GPH
A, AR ERAE SRS A R, EBER
FFIFATIRAA], AT IR 5 5 09
ATAY¥ETAAER, LA KR
T AT B F AR AR fo LA,

$41578405 “HFAHEAB" HARLASH
ok F R AR EM, AR K AE AT
AR RZ ERIFRZ IR, ST A
., MMBERNENITARTREET LR
A H 79258735 I BT ARG
M, Bk, BHEDTMA LFEGEL
A A, Fh BN AL LS R
B G BT A Ak TR R 6t E) A
19965, BEAMREFH & ERE “$A
BTOEME AR E R GG uEiE 19994, £
KA RAe 254, AL LT FTAE
MEARe “FHE” CBALHFTESHY
Tkt B, G 8 3 A AT R Ak AR
PRERN AR A LA, Bk, FHEN
A EAEPUERITAHREATAENK
FlAak, SR FXAATARRHBERES
M, MASE P RE, A T3] Aakik
ZRH o) BT A AT A R T A
Mep ke e h B, FHiEAitl
EGA T 6] “ELLASSAY” MARF A
X, WA T AIFEAE S RAE,
AT ENFAGFF, HARFHLIFRS
% LRG0T e b, & EZARRAR
FIEGEP L A G FAREAEEA e S
BT, h SN Al EiaP4sE
AR T 04T, TSl hA
FAZ AR A T IAK, RIH &N
& 69 FLARAE A 7 XoRA, WIFREAE &6

Reasons for the Adjudication®

In the effective judgment, the court opined: * the principle of good faith
is a fundamental standard that all participants in market activities should
follow. It encourages and supports the accumulation of social wealth and
the creation of social values through honest labor. It protects property
rights and interests formed on this basis as well as the freedoms and
rights governing, for legal and proper purposes, these property rights
and interests. [The principle of good faith] also requires people to pay
attention to [their] credibility and honesty in market activities and—on
the premise that legal rights and interests of others, social and public
interests, and the order of the market are not harmed—to pursue their
own rights and interests.

The principle of good faith should also be followed in civil litigation
activities.” [The principle] ensures that the parties have the rights to
exercise and dispose of, within the scope provided by law, their civil
rights and litigation rights. ** In addition, [the principle] also requires the
parties, on the premise that rights and interests of others and social and
public interests are not harmed, to exercise their own rights with good
intentions and prudence. Any act that violates the purpose and spirit
of the law, that is [carried out] for the purpose of harming the proper
rights and interests of others, and that [results in] a malicious acquisition
and exercise of rights and a disruption of the fair competition order of
the market, is an abuse of rights. Claims for rights related to [such acts]
should not be protected or supported by law.

As of [the date of the retrial judgment],” the No. 4157840 “#< 77 & A F”
trademark was not approved for registration. WANG Suiyong had no
right to rely on this [trademark] to bring a lawsuit against others for
infringement of trademark rights.

On the issue of whether the acts of Ellassay Company and Hangzhou
Intime Company infringed on the rights of WANG Suiyongs No. 7925873
“F A4 & trademark

First, Ellassay Company had the legal basis of “prior rights” Ellassay
Company and its affiliated enterprise first used “3< 7 %" as an enterprise
shop name in 1996. They first obtained the exclusive right to use the
“J A 27 registered trademark on [Class 25] (clothing etc.) commodities
in 1999. After long-term use and extensive publicity, “# 77 &7 as an
enterprise shop name and a registered trademark, had already become
relatively well-known in the market. Ellassay Company had legal prior
rights to these business identifiers.

Second, Ellassay Company’s acts of using [the registered trademark]
in this case were based on legal rights, and both the ways of using [the
registered trademark] and the nature of the acts were proper. Looking
at the places of sale, Ellassay Company’s acts of displaying and selling the
allegedly infringing commodities were both carried out at the Ellassay
counters of Hangzhou Intime Company. By displaying Ellassay Company’s
“ELLASSAY” trademark, the counters clearly indicated the supplier of the
allegedly infringing commodities. Under the circumstances that Ellassay
Company’s business identifiers, such as [its] shop name and trademark,
had already become relatively well-known in the market, while WANG
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Suiyong could not adduce evidence to prove that his “J< 77 & trademark

also had become well-known in the market, Ellassay Company’s acts of

selling the allegedly infringing commodities at its counters would not
cause ordinary consumers to misidentify the commodities as belonging
to WANG Suiyong. Looking at Ellassay Company’s specific ways of using
[the trademark], both the external packaging of the allegedly infringing
commodities and the notable parts inside the commodities were clearly
labeled with the “ELLASSAY” trademark. [The company| only used
the words “Chinese name of the brand: %7 & on the hangtags of the
commodities. Because “# 71 % is Ellassay Company’s enterprise shop
name and has a mutual reference relationship with the “ELLASSAY”
trademark, there were no obvious problems for Ellassay Company
to use the words “F7) & on the hangtags of the allegedly infringing
commodities to refer to the producer of the commodities. [Ellassay
Company] did not have the subjective intent to piggyback on the degree
that WANG Suiyong’s “3%7) & trademark was well-known, nor did it
create obstacles for ordinary consumers to correctly distinguish the origin
of the allegedly infringing commodities. On this basis, Hangzhou Intime
Company’s acts of selling the allegedly infringing commodities were not
prohibited by law.

Finally, WANG Suiyong’s acts of obtaining and exercising the “#t 7 &7
trademark rights could hardly be called proper. Composed of the Chinese
characters “3< 71 %7, the “J /) %7 trademark has completely the same
textual composition as that of Ellassay Company’s enterprise shop name in
prior use and of the “# 77 %7 trademark in prior registration. “# 7y &7
is itself a made-up term without inherent meaning and has a relatively
strong, inherent salience. Judging by common sense, in the absence
of contact or knowledge, the possibility of having similar registrations
resulting from coincidence is relatively low. WANG Suiyong is a business
operator of commodities whose [target] geographical [area] was close [to
that of Ellassay Company’s commodities] and whose scope of business

was quite closely related [to that of Ellassay Company] The possibility of

him being completely unaware of the “§% 77 2%” shop name and trademark
was relatively low. [Despite] the above-mentioned circumstances,
WANG Suiyong still applied to register the “3& /7 & trademark [for use]
on commodities, including handbags and wallets. His acts could hardly
be called proper. WANG Suiyongs use of trademark rights not obtained
with good intentions to bring an infringement of rights lawsuit against
Ellassay Company’s acts of proper use [of its trademark]| constituted an
abuse of rights.

(Adjudication personnel of the effective judgment: WANG Yanfang, ZHU
Li, and TONG Shu)
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Note 1:

Civil Procedure Law of the People’s Republic of China®
Article 13
The principle of good faith should be followed in civil litigation.

The parties have the rights to dispose of, within the scope provided by law,
their civil rights and litigation rights.

Note 2:

Trademark Law of the People’s Republic of China
Article 52%

Any of the following acts is an infringement of an exclusive right to use a
registered trademark:

(1) using, without permission from a trademark registrant, a trademark
that is identical with or similar to his registered trademark on commodities

that are of the same type as [his commodities] or similar to them;

(2) selling commodities that infringe upon an exclusive right to use a
registered trademark;

(3) [ooals
(4) [....];and

G)[...].=m
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stanford.edu/zh-hans/guiding-cases/guiding-case-82,

CEMGRIEIN T TIRAGREAGA PR 8], MR A T a3 El i s g) |
S, F71W (202043A) , AL FHRAE RS P R FEH R A B, PR RS (CGCS2) , 2020F3A, https://cgelaw.

(b mikikigdE) |

PR LET . (PERERR) , hip://www.chinacourt.org/article/detail/2017/03/id/2574902 shiml, 77 (i A RGEIE X T AA & 164t 54

3T HEA B |

The original, Chinese version of this case is available at {7 EX[E M} (WWWCHINACOURT.ORG), http://www.chinacourt.org/article/detail/2017/03/

20174F3H 6 B 2o, R B A24647, hitp://www.chinacourt.org/law/detail/2017/03/id/149260.shtml. 3 5% 4 349,
TR A A A "CGCP&-A" ¥ & E 45 S 12 E 4|0 B i,

*+ The citation of this translation of this Guiding Case is: { LA AU P L ARG B AFA R3], AL MRS 104 IRA &) 42 F B 4R 2
%) (WANG Suivong v. Shenzhen Ellassay Fashion Co., Lid. and Hangzhou Intime Century Department Store Co., Ltd., A Dispute over Infringement
of Trademark Rights), 8 CHINA Law ConNECT 71 (Mar. 2020}, also available at STANFORD Law ScHOOL CHINA GUIDING CASEs ProJecT, English
Guiding Case (EGCS82), Mar. 2020, http://cge law.stanford edu/guiding-cases/guiding-case-82.

id/2574902.shtml. See also (& ARER X TAF F163L48 F i £6 09i84w)  (Notice of the Supreme People’s Court on the Release of the 16th

Batch of Guiding Cases), issued on and effective as of Mar. 6, 2017, http://www.chinacourt.org/law/detail/2017/03/id/149260.shtml.

This document was prepared by Sean Webb, Dimitri Phillips, and Dr. Mei Gechlik. Minor editing, such as splitting long paragraphs, adding a few words included in
square brackets, and boldfacing the headings, was done to make the piece more comprehensible to readers. All footnotes and “CGCP Notes”, unless otherwise noted, have
been added by the China Guiding Cases Project. 'The following text is otherwise a direct translation of the original text released by the Supreme People’s Court.

' The terms “he’, “him’, and “his™ as used herein are, unless the context indicates otherwise, gender-neutral terms that may refer to “she”, “her”, “it’, and “its”.

2opbak 3 A 6g (RFIFRED BIS012F A, ERAT AL S EPLE017R3H LA, E SRR TR A R aE (0 (EFRHE)
st e A, BI3FAELHARRATHFRE, £ (

EFF12)
e AR AEFE RFRFAE) , 1991 F4H 98 B idfendy, FHART, SZRMEE, RIS

EF2017F6A27H, 201747 A 1 B &7, http://www.moj.gov.cn/Department/content/2018-12/25/357_182594.html,
* The Civil Procedure Law as cited here should mean the 2012 version, which was in effect when this Guiding Case was released in March 2017 and when the final judgment

upon which this Guiding Case is based (i.e., Retrial Judgment, infra note 17) was rendered. Article 13 remains the same in the currently effective version. See (P A
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Bt Ao B R F Ui ik ) (Civil Procedure Law of the People’s Republic of China), passed on, issued on, and effective as of Apr. 9, 1991, amended three times, most recently
on June 27, 2017, effective as of July 1, 2017, http://www.moj.gov.cn/Department/content/2018-12/25/357_182594.html.

Wy R FE G PR R AR (B 0 (BFFRD , L) AN 20135 R 69 (WARED F524. 201355 E KA RS2 AT T £
Pk, AW iEETRRTASSTE, AL (BARE) HHABAPES7H2EBFE, L (PHLARERE ALY |, 198258H 230 it nH, 1983
SF3RBARMEST, BwSEE, FRATEET201954A238, 201911 A1 B A4, hitp:/ /www.sipo.goven/zefg/zcfgfifg/fifgsb/fl_sh/1140931htm,
The final judgment upon which this Guiding Case is based (i.e., Retrial Judgment, infra note 17) explicitly cites Article 52 of the Trademark Law that was in effect “prior to
the 2013 amendment”. The 2013 amendment brought some substantive changes to Article 52 and re-numbered the provision as Article 57, which remains the same in the
currently effective version of the law. See (P ARStF B 4754) (Trademark Law of the People’s Republic of China), passed and issued on Aug. 23, 1982, effective
as of Mar. 1, 1983, amended four times, most recently on Apr. 23, 2019, effective as of Nov. 1, 2019, http://www.sipo.gov.en/zetg/zcfgflfo/fifgsb/fl_sb/114093 Lhtm.
The name “FE1 9 77 AL 2 b A TR )7 §s translated herein as “Shenzhen Gelisi Garments Industrial Co., Ltd” in accordance with the English name appearing on
the website of the Ministry of Commerce of the People’s Republic of China, at http://ccn.mofcom.gov.en/194098.
The name “#E2[ A LARAR AL 4347 PR 2> 3] 7 s translated herein as “Shenzhen Ellassay Fashion Co., Ltd” in accordance with the English name appearing on the
company’s website, al https://www.ellassay.com/contact.
The name “Fk A 23 54 FLA FLA 3] is translated herein as “Shenzhen Ellassay Investment Management Co., 1td” with reference to the translation used in Shenzhen
Ellassay Fashion Co., Ltds profile, at http://www.4-traders.com/SHENZHEN-ELLASSAY-FASHION-2367277 1 /company.
The name “4H 4R A 22 & 57 FR 2 )7 s translated herein as “Hangzhou Intime Century Department Store Co., Ltd” in accordance with the English name appearing
for it in the document available at http://www.intime.com.cin/intime/front/investttnews/detail_en.html?id=17088.

—HF R ARE, AT e TARHE R A 25,

= F A AIRE], A TR AR A AT 2,

(2014) RABFF245 RFH 3, 200488148 iy e ARGEBRF th, 20 T35 5 0e b B8 S0 £ R A M36, hip:/cgelawstanford.edu/zh-hans/
judgments/spc-2014-min-ti-zi-24-civil-judgment (AT #d4F “ (FBFHE) ") .

* The first-instance judgment has not been found and may have been excluded from publication.

The second-instance judgment has not been found and may have been excluded from publication.

The text reads “P # & F " (“applied [...] for a retrial”). Article 199 of the Civil Procedure Law of the People’s Republic of China provides, inter alia, that a party who
considers an effective judgment or ruling to be erroneous may apply to the court at the next higher level for a retrial. See (F A B Ao E BFiFiRE) (Civil
Procedure Law of the People’s Republic of China), supra note 3.

The text reads “42 F” (“bring [a case] up [to an upper-level court] for adjudication”). Article 198 Paragraph 2 of the Civil Procedure Law of the People’s Republic of China
provides, inter alia, that if the Supreme People’s Court finds an error in a judgment or ruling rendered by a lower-level court and the judgment or ruling has already come
into effect, the Supreme People’s Court has the authority to adjudicate the case itself or to direct the lower-level court to conduct a retrial. See {4 A K3 FoE K F
W E) (Civil Procedure Law of the People’s Republic of China), supra note 3.

7 (2014) RARF F24F R EH)E ((2014) Min Ti Zi No. 24 Civil Tudgment), rendered by the Supreme People’s Court on Aug, 14, 2014, full text available on the Stanford

Law School China Guiding Cases Project’s website, at http://cgclaw.stanford.edu/judgments/spc-2014-min-ti-zi-24-civil-judgment (hereinafter “Refrial Judgment”).
Rty AR LT (AFHE) (LEFI12) o BFHEFEER 5L RGO RAF RZ AL L X RF, LR T RGAREREN S EH
WAE AR AR R 4955 CLAIAT] AT h AL &) AE4T S ) |, A2 bdy SR EH P IRA R RS S N 2R,

The content of this section is completely based on the Retrial Judgment (see supra note 17). Usually, there are some differences between a Guiding Case and the final
judgment upon which the Guiding Case is based, reflecting the Supreme People’s Court’s editorial input during the preparation of the Guiding Case (see all bilingual
Guiding Cases published in earlier issues of this journal), but no such differences are readily apparent in this Guiding Case,

BREERANLFEMT (RFiFDE) B85, LCGCPHEL

REEAMLFEMT (RFR2E) BHZ&E 23, LCGCPHIEL

The Chinese text does not specify which court opined. Given the context, this should be the Supreme Peoples Court.

** The language used here is similar to Article 13 Paragraph 1 of the Civil Procedure Law. See infra CGCP Note 1.

The language used here is similar to Article 13 Paragraph 2 of the Civil Procedure Law. See infra CGCP Note 1.

The text reads “i€4~# 1™ (“as of now”). It is translated here as “As of [the date of the retrial judgment]” because the word “now” likely refers to the time of the final
judgment upon which this Guiding Case is based. See infra note 17.

JEFEL,

See supra note 3.

HiEHF4.

See supra note 5.
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Michael Jeftrey Jordan
V.

The Trademark Review and Adjudication Board of
the State Administration for Industry and Commerce
and
Qiaodan Sports Co., Ltd.,

An Administrative Case Concerning a Dispute over
the “#+71” Trademark

Guiding Case No. 113
(Discussed and Passed by the Adjudication
Committee of the Supreme People’s Court

Released on December 24, 2019)**

Keywords

Administrative
Trademark Dispute
The Right to Name
Good Faith

Main Points of the Adjudication

1. The right to name is a personal right that a natural person has over his'
name, and the right to name can constitute a prior right provided for in
the Trademark Law. Where the Chinese translation of a foreign natural
persons foreign name meets [certain] conditions, [the foreign natural
person]| may legally claim that it be given protection as a specific name in
accordance with relevant provisions regarding the right to name.

2. Where a foreign natural person claims the protection of the right to
name with respect to a specific name, the specific name should meet the
following three conditions: (1) the specific name is, to a certain degree,
well-known in China? and is known to the relevant public; (2) the relevant
public uses the specific name to refer to the natural person; and (3) a
stable correspondence relationship has already been established between
the specific name and the natural person.

3. Use is one of the rights that the holder of the right to name has, [but]
is not a statutory prerequisite for his claim for protection of his right to
name. Where a specific name is protected by law in accordance with the
right to name, the claim for rights [made by] the holder of the right to
name in accordance with the provisions of the Trademark Law regarding
prior rights is not affected, even if the natural person does not take the
initiative to use [the specific name].

4. Where a “trademark right-holder” who violates the principle of good
faith, maliciously applies to register a trademark, and infringes on another
persons existing prior right, claims that the registered trademark is legal

China Guiding Cases Project
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and effective on the grounds that various circumstances (including the
publicity, use, receipt of awards, and protection regarding the trademark)
have formed an “order of the market” or “commercial success’, a people’s
court shall not support [the claim].

Related Legal Rule(s)

1. Article 32 of the Trademark Law of the Peoples Republic of China
(Amended in 2013) (Article 31 of the Trademark Law of the Peoples
Republic of China as amended in 2001 was applied to this case)*

2. Article 4 and Article 99 Paragraph 1 of the General Principles of the Civil
Law of the People’s Republic of China®

3. Article 7 and Article 110 of the General Provisions of the Civil Law of the
Peoples Republic of China®

4. Article 2 Paragraph 2 of the Tort Liability Law of the Peoples Republic of China"
Basic Facts of the Case

In an administrative case concerning a trademark dispute, with retrial
applicant Michael Jeffrey Jordan' (hereinafter referred to as “Michael
Jordan”), retrial respondent'? The Trademark Review and Adjudication
Board of the State Administration for Industry and Commerce®
(hereinafter referred to as “the Trademark Review and Adjudication
Board”), and Third-Party of the first-instance [adjudication] Qiaodan
Sports Co., Ltd." (hereinafter referred to as “Qiaodan Company”),
Qiaodan Company’s No. 6020569 “#F7F” [the transliteration of which
is “Qiao Dan”] trademark (i.e., the trademark involved in this case)
was involved.” [The trademark] had been approved for use on sports
equipment, swimming pools (for recreation), roller skates, ornaments for
Christmas trees (except lights and confectionery) [listed under] Class 28
of an international classification.'®

The retrial applicant claimed that the trademark included the Chinese
translation, “ #~71", of his English name. This was a situation of “harm|[ing]
the existing prior right of another” provided forin Article 31 of the Trademark
Law as amended in 2001. Therefore, he requested that the Trademark
Review and Adjudication Board revoke [the trademark] application.

The Trademark Review and Adjudication Board argued that there were
some differences between “ 7+ (the trademark involved in this case) and
“Michael Jordan” and “3Z & 42« /7 717 (the Chinese translation of “Michael
Jordan™), and that “Jordan” is a common British and American surname
and it was difficult to determine that a stable correspondence relationship
had certainly been established between this surname and Michael Jordan.
Therefore, [the Board] ruled to uphold the trademark involved in this case.
The retrial applicant was unconvinced and initiated administrative litigation
in the No. 1 Intermediate People’s Court of Beijing Municipality.

Results of the Adjudication

On April 1, 2015, the No. 1 Intermediate People’s Court of Beijing
Municipality rendered the (2014) Yi Zhong Xing (Zhi) Chu Zi No. 9163
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Administrative Judgment,” rejecting Michael Jeffrey Jordan’s litigation
requests. Unconvinced by the first-instance judgment, Michael Jeffrey
Jordan appealed. On August 17, 2015, the High People’s Court of Beijing
Municipality rendered the (2015) Gao Xing (Zhi) Zhong Zi No. 1915
Administrative Judgment,” rejecting Michael Jeffrey Jordan’s appeal and
upholding the original judgment.

Still unconvinced, Michael Jeffrey Jordan applied to the Supreme People’s
Court for a retrial.** The Supreme People’s Court ruled to bring [the case]
up [to the Supreme People’s Court] for adjudication® and, on December
7, 2016, rendered the (2016) Zui Gao Fa Xing Zai No. 27 Administrative
Judgment:*

1. [The court] revokes the No. 1 Intermediate Peoples Court of
Beijing Municipality’s (2014) Yi Zhong Xing (Zhi) Chu Zi No. 9163
Administrative Judgment.

2. [The court] revokes the High People’s Court of Beijing Municipality’s
(2015) Gao Xing (Zhi) Zhong Zi No. 1915 Administrative Judgment.

3. [The court] revokes The Trademark Review and Adjudication Board
of the State Administration for Industry and Commerce’s Shang
Ping Zi [2014] No. 052058 Ruling concerning the trademark
dispute over the No. 6020569 “7~71” trademark.

4. [The court orders| The Trademark Review and Adjudication Board
of the State Administration for Industry and Commerce to render a
new ruling regarding the No. 6020569 “#~71” trademark.

Reasons for the Adjudication®

The Supreme People’s Court opined:* the focal point of the dispute in
this case is whether the registration of the trademark in dispute has
harmed the right to name that the retrial applicant claims with respect to
“F+41", in violation of the provision in Article 31 of the Trademark Law as
amended in 2001 that “[a]n application for trademark registration must
not harm the existing prior right of another”. The main determinations of
the judgment are as follows:

1. On the legal basis of the retrial applicant’s claim for protection of [his]
right to name

Article 31 of the Trademark Law provides:

An application for trademark registration must not harm
the existing prior right of another [...].

Prior rights that are specifically stated in the Trademark Law should be
protected in accordance with the specific provisions of the Trademark
Law. Civil rights or civil rights and interests™ that [(i)] are not specifically
stated in the Trademark Law but should be protected according to the
General Principles of the Civil Law, the Tort Liability Law, and other legal
provisions and [(ii)] have been legally enjoyed by [one or more] civil
subject(s) before the application date of a trademark in dispute should
be protected in accordance with those general provisions. Both Article
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99 Paragraph 1 of the General Principles of the Civil Law of the Peoples

Republic of China and Article 2 Paragraph 2 of the Tort Liability Law of

the Peoples Republic of China clearly state that a natural person has, in
accordance with law, the right to name.* Therefore, the right to name can
constitute a “prior right” provided for in Article 31 of the Trademark Law.
Where the registration of a trademark in dispute harms the prior right to
name of another, the registration of that trademark in dispute should be
determined to be a violation of Article 31 of the Trademark Law.

Names are used to refer to, call, and distinguish specific natural persons.
The right to name is an important personal right that a natural person
has over his name. With the continuous development of China’s socialist
market economy, the phenomenon of a natural person who is, to a certain
degree, well-known, commercializing his name, using contracts and
other means to endorse specific commodities and services, and obtaining
economic benefits has become increasingly common.

Applying the provisions of Article 31 of the Trademark Law to protect
the prior right to name of another involves not only the protection of
the dignity of a natural person, but also the protection of the economic
benefits embedded in the name of a natural person, especially in the name
of a well-known person.

Where [a person] registers, without permission, as a trademark a
name over which another person has a prior right to name, likely
causing the relevant public to mistakenly believe that the commodities
or services marked with the trademark have a specific connection
with the natural person, such as an endorsement or a license, the
registration of the trademark should be determined to have harmed
the prior right to name of the [natural] person, in violation of Article
31 of the Trademark Law.

2. On the specific content protected by the right to name that the retrial
applicant claims

When a natural person claims, in accordance with Article 31 of the
Trademark Law, the protection of the right to name with respect to a
specific name, the [following] necessary conditions should be met.

First, the specific name should be, to a certain degree, well-known, known
to the relevant public, and used to refer to the natural person. Article
6 Paragraph 2 of the Interpretation of the Supreme Peoples Court on
Several Issues Concerning the Application of Laws in Adjudicating Unfair
Competition Civil Cases *is a judicial interpretation made for determining
this act of unfair competition: “using, without authorization, another’s
[...] name to cause people to mistake [the business operators’] products
for those of the other”. This act of unfair competition is essentially also an
infringing act that harms another’s right to name. [The condition] “cause
people to mistake [the business operators’] products for those of the other”
involved in the determination of the [infringing] act is closely related to
[the condition involved in] the determination in this case of whether the
registration of the trademark in dispute likely caused the relevant public
to mistakenly believe that a specific connection with [the natural person],
such as an endorsement or a license, existed. Therefore, in this case, the
provision of the aforementioned judicial interpretation can be referenced
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and applied to determine the conditions for the protection of the natural
persons right to name.

Second, a stable correspondence relationship should have already been
established between the specific name and the natural person. When
resolving the conflict between the prior right to name and the right to a
registered trademark involved in this case, the standards for protecting the
prior right to name should be reasonably determined [so as] to balance
the rights and interests of the holder of the prior right to name and the
trademark right-holder.

One cannot, on the basis that the mark of a trademark in dispute
uses or includes a natural person’s “name” that is only known to
some people or that is temporarily used, immediately determine
that the registration of that trademark in dispute harms the natural
person’s right to name. Nor can one use the formation of a “unique”
correspondence between the “name” claimed by a natural person and
the natural person as a prerequisite, as so asserted by the Trademark
Review and Adjudication Board, to impose overly stringent standards
on the natural person’s claim for protection of [his] right to name.
When a stable correspondence relationship has already been
established between the specific name that the natural person claims
and the natural person, the protection of the right to name can still
be obtained in accordance with law, even if the correspondence
relationship is not “unique”.

In summary, when the provision in Article 31 of the Trademark Law
that “[an application for trademark registration] must not harm the
existing prior right of another” is applied [to a case in which] a natural
person claims the protection of the right to name with respect to a
specific name, the specific name should meet the following three
conditions: first, the specific name is, to a certain degree, well-known
in China and is known to the relevant public; second, the relevant
public uses the specific name to refer to the natural person; third,
a stable correspondence relationship has already been established
between the specific name and the natural person.

When determining whether a foreigner can claim the protection of the
right to name with respect to a part of the Chinese translation of his foreign
name, it is necessary to consider the habits of the relevant public in China
in calling foreigners. The protection of the right to name may be claimed,
in accordance with law, for the [foreign| name’s Chinese translation that
meets the aforementioned three conditions.

The existing evidence in this case is sufficient to prove that “7~71" is, to a
relatively high degree, well-known in China and is known to the relevant
public. The relevant public in China often uses “7+71” to refer to the
retrial applicant, and a stable correspondence relationship has already
been established between “ 471" and the retrial applicant. Therefore, the
retrial applicant has the right to name with respect to “7~ 71"

3. On [the issue of] whether the retrial applicant and his authorized
[company], NIKE, Inc.,* took the initiative to use “7~#” and how the
fact about whether they took the initiative to use [“ 7~ #"] may affect the
right to name claimed by the retrial applicant in this case
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First, according to Article 99 Paragraph 1 of the General Principles of
the Civil Law of the Peoples Republic of China, “use” is one of the rights
enjoyed by the holder of the right to name. It is not an obligation that
the holder of the right to name bears, nor is it a statutory prerequisite for
his claim for protection of his right to name to “[prohibit] interference,
misappropriation, and impersonation from others”.

Second, when applying Article 31 of the Trademark Law to protect the
prior right to name of another, an important factor for determining
whether the registration of a trademark in dispute harms a natural
person’s right to name is whether it is likely for the relevant public to
mistakenly believe that the commodities or services marked with the
trademark in dispute have a specific connection with the natural person,
such as an endorsement or a license. Therefore, under the circumstance
of meeting the aforementioned three conditions concerning the
protection of the right to name, a natural person has the right to obtain,
in accordance with Article 31 of the Trademark Law, the protection of
the right to name with respect to a specific name that he has not taken
the initiative to use.

Finally, with respect to a foreigner who is, to a certain degree, well-
known in China, he himself or his stakeholders may not have taken
the initiative to use his name within China; or, due to convenience in
calling [the foreigner], language habits, cultural differences, and other
reasons, the “name” known to and used by the relevant public and the
news media in China is not exactly the same as the name that he has
taken the initiative to use.

For example, in this case, the relevant public and the news mediain China
generally use “7~7F” to refer to the retrial applicant, whereas the retrial
applicant and NIKE, Inc. mainly use “Michael Jordan”™ However, no
matter whether it is “Michael Jordan” or “4~71", both are, to a relatively
high degree, well-known among the relevant public, and are generally
used by the relevant public to refer to the retrial applicant. In addition,
the retrial applicant has not raised any objection or opposition. Therefore,
the claim of the Trademark Review and Adjudication Board and Qiaodan
Company that the retrial applicant does not have the right to name with
respect to “7~J1” [because] the retrial applicant and NIKE, Inc. have not
taken the initiative to use “7~7%” shall not be supported.

4. On [the issue of] whether there was obvious subjective malice in
Qiaodan Company’s registration of the trademark in dispute

In this case, an important consideration for determining whether the
registration of the trademark in dispute has harmed the retrial applicant’s
right to name is whether there was obvious subjective malice when
Qiaodan Company applied to register the trademark in dispute.

The evidence in this case is sufficient to prove that while knowing the
retrial applicant and his name “7~71” are, to a relatively high degree,
well-known, Qiaodan Company did not obtain the retrial applicant’s
permission or authorization through consultations or negotiations, but
instead registered, without authorization, a large number of trademarks
that are closely related to the retrial applicant, including the trademark in
dispute, and connived in having this damaging result—the relevant public
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mistakenly believe that the commodities marked with the trademark in
dispute have a specific connection with the retrial applicant. As a result,
Qiaodan Company could achieve the effect of having the retrial applicant’s
“endorsement’, etc. without the need to pay much for the costs. Qiaodan
Company’s acts have violated the principle of good faith stated in Article
4 of the General Principles of the Civil Law of the Peoples Republic of
China and there was obvious subjective malice in its registration of the
trademark in dispute.

5. On [the issue of] what impact the state of operating Qiaodan
Company and Qiaodan Company’s publicity, use, receipt of awards, and
protection regarding its enterprise name and related trademarks may
have on this case

Neither the state of operating Qiaodan Company nor Qiaodan Company’s
publicity, use, receipt of awards, and protection regarding its enterprise
name and related trademarks is sufficient to make the registration of the
trademark in dispute legal.

First, looking at the nature of the rights and the constituent elements of
harming a prior right to name, [one can determine that] names are used
to refer to, call, and distinguish specific natural persons, and the right to
name is a personal right that a natural person has over his name. And the
main role of a trademark is to distinguish the source of commodities or
services. It is a type of property right and its nature is different from that
of the right to name.

When determining whether the registration of a trademark in dispute
harms the prior right to name of another, the key lies in whether it is likely
to cause the relevant public to mistakenly believe that the commodities or
services marked with the trademark in dispute have a specific connection
with the holder of the right to name, such as an endorsement or a license.
The constituent elements [involved here] are different from those in the
determination of infringement of trademark rights.

As a result, although Qiaodan Company, through its operation, publicity,
and use for many years, has made Qiaodan Company and its “4+73”
trademark become, to a relatively high degree, well-known in specific
categories of commodities and the relevant public can recognize that the
commodities marked with the “#~J1” trademark originate from Qiaodan
Company, it is not sufficient to rely on these [facts] to determine that the
relevant public is unlikely to mistakenly believe that the commodities
marked with the “4~/1" trademark have a specific connection with the
retrial applicant, such as an endorsement or a license.

Second, * Qiaodan Company’s malicious application for registration of
the trademark in dispute has harmed the retrial applicant’s prior right to
name; this clearly violates the principle of good faith.

The order of the market or commercial success asserted by the Trademark
Review and Adjudication Board and Qiaodan Company is not entirely a
lawful result of Qiaodan Company’s honest business operation, but is, to
some extent, based on the relevant public’s mistaken belief. Keeping this
type of order of the market or commercial success is not only detrimental
to the protection of the legal rights and interests of the holders of the
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rights to name, but also detrimental to the protection of the interests
of consumers, and even more detrimental to the purification of the
environment for trademark registration and use.

(Adjudication personnel of the effective judgment: TAO Kaiyuan, WANG
Chuang, XIA Junli, WANG Yanfang, and DU Weike)
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Trademark Law of the People’s Republic of China (Amended in 2013)*
Article 32
An application for trademark registration must not harm the existing

prior right of another, or preemptively register by improper means a
trademark that has been used by another and that has a certain impact.

Note 2:

General Principles of the Civil Law of the People’s Republic of China®
Article 4

Civil activities should follow the principles of voluntariness, fairness,
exchange of equal values, and good faith.
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Article 99 Paragraph 1

s
& A

Citizens have the right to name and the right to decide, use, and change,
in accordance with [relevant] provisions, their names so as to prohibit
interference, misappropriation, and impersonation from others.
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Note 3:

General Provisions of the Civil Law of the People’s Republic of China®
Article 7

Civil entities engaging in civil activities should follow the principle of
good faith, uphold honesty, and abide by their commitments.

Article 110
Natural persons have the right to life, right to body, right to health, right
to name, right to portrait, right to reputation, right to honor, privacy,

marriage autonomy, and other rights.

Legal persons and unincorporated organizations have the right to name,
right to reputation, right to honor, and other rights.
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Note 4:

Tort Liability Law of the People’s Republic of China®
Article 2

Those who infringe on civil rights and interests should bear tort liability
in accordance with this Law.

Civil rights and interests referred to in this Law include the right to
life, right to health, right to name, right to reputation, right to honor,
right to portrait, privacy, marriage autonomy, guardianship, ownership,
usufructuary rights, security rights, copyrights, patent rights, exclusive
rights to trademarks, discovery rights, stock rights, inheritance rights,
and other personal and property rights and interests.

Note 5:

Interpretation of the Supreme Peoples Court on Several Issues
Concerning the Application of Laws in Adjudicating Unfair Competition
Civil Cases"

Article 6 Paragraph 2

The name of a natural person used in the business operation of
commodities should be determined to be the “name(s)” stated in
Article 5 Item (3) of the Anti-Unfair Competition Law. Pen names,
stage names, etc. of a natural person who is, to a certain degree, well-
known in the market and is known to the relevant public may be
determined to be “name(s)” stated in Article 5 Ttem (3) of the Anti-
Unfair Competition Law.

Note 6:

Anti-Unfair Competition Law of the People’s Republic of China (2003
version)®

Article 5

Business operators must not use the following improper means to engage
in market transactions and harm competitors:

(3) using, without authorization, another’s enterprise name or name to
cause people to mistake [the business operators’] products for those of
the other;
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! The terms “he”, “hiny’, and “his” as used herein are, unless the context indicates otherwise, gender-neutral terms that may refer to “she’, “her”, “it”, and “its”

? 'The original text reads “#E” (“my/our country”) and is translated herein as “China”,

Seds B R A P RAE S kbl (p 0 dBFFRY O EFL9) MHFIN2001F 4R (WARE) B2 —% CTHRABAREGREF PHAT00L
H10A 31 B i KB/ FAFIFATARGEE 20 A0 AR WA, &S e2001 5000 (N ARE) MEA D) . 203 EENEREN ST AR ST
F, EHA (hAeik) ABMAT R AR, L (P RARAFRANIRE) , 198258230 @dfd, 19835301 1 A R#EF, LwRiE
iE, RAEET201994A238, 20199114 18 A&7, hup://www.sipo.gov.en/zcly/zclgllfg/Afgsb/fl_sb/1140931.htm,

4 The final judgment upon which this Guiding Case is based (i.e., Refrial Judgment, infra note 24) explicitly cites Article 31 of the Trademark Law as amended in 2001 (likely
because the retrial applicant of this case first requested that the Trademark Review and Adjudication Board, the retrial respondent, revoke the registration of the “ 74"
trademark on October 31, 2012, when the 2001 version of the Trademark Law was still in effect). The 2013 amendment re-numbered the provision as Article 32, which
remains the same in the currently effective version of the law. See {F F AR FEAE G #%) (Trademark Law of the People’s Republic of China), passed and issued on
Aug, 23, 1982, effective as of Mar. 1, 1983, amended four times, most recently on Apr. 23, 2019, effective as of Nov. 1, 2019, http://www.sipo.gov.en/zelg/zclgfltg/flfgsb/
fl_sb/1140931.htm.

S P A ARG AR BRI N ), 198674 A 128 @it Ao Ay, 19874 LA L A ALEIT, HT2009F8A27 A450E, B A AET, hitpd//www.anpe.gov.en/zgrdw/
npe/lfzt/rlys/2014-10/28/content_1883354.htm,

o (S AR A IS BUEIB N ) (General Principles of the Civil Law of the Peoples Republic of China), passed and issued on Apr. 12, 1986, effective as of Jan. 1, 1987,
amended on and effective as of Aug. 27, 2009, http://www.npc.gov.cn/zgrdw/npe/lfzt/rlys/2014-10/28/content_1883354.htm.

T A RS R ROREN Y, 2017993 A 15 BB Ao 8, 20179F 100 1A #3647, http//www.npe.goven/zgrdw/npe/xinwen/2017-03/ 15/content_2018907 htm,,
HRAR g AR PTARAE A R F R (B D (RF R, EAR19) MR ES A, W, (BEFG) forbds SR A et B g Ak AR R ABGL A,
B AR o RE SN ) (General Provisions of the Civil Law of the People’s Republic of China), passed and issued on Mar. 15, 2017, effective as of Oct. 1, 2017,
http://www.npc.gov.en/zgrdw/npe/xinwen/2017-03/15/content_2018907.htm. "This law came into effect after the final judgment upon which this Guiding Case is based

(i.e., Retrial Judgment, infra note 24) was rendered. Thus, the law is not mentioned at all in the Refrial Judgment or the reasoning section of this Guiding Case.

O (P ARSEAEEAGTEL) | 2009012 A26 B iAo, 201057 A1 B R, hitp//www.gov.en/flfg/2009-12/26/content_1497435.htm.

W e AR Ao B AR AUITAE ) (Tort Liability Law of the People’s Republic of China), passed and issued on Dec. 26, 2009, effective as of July 1, 2010, hitp://www.gov.cn/

flfg/2009-12/26/content_1497435 htm.

The name “i% 3£ o 25 96 Lo 77977 is translated herein as “Michael Jeffrey Jordan” in accordance with the English name recorded in the final judgment upon which this

Guiding Case is based (i.e., Retrial Judgment, infra note 24).

=

The text reads “[ % |4 # 3 A" (“the party against whom the application [for retrial] was filed”) is translated herein as “retrial respondent” for brevity:

"The name [ 5 T 47 B B8 4 il 479 F & 3 &7 is translated herein as “’The Trademark Review and Adjudication Board of the State Administration for Industry
and Commerce” in accordance with the English name appearing on the website of the Ministry of Commerce of the People’s Republic of China, at http://english.mofcom.
gov.en/article/lawsdata/chineselaw/200211/2002 1 100050683 ,shtml. Due to government restructuring in late 2018, the Board no longer exists and its responsibilities are
now covered by the Trademark Office of the China National Intellectual Property Administration. For more information, see the description available at http://sbj.cnipa.
gov.cn/sjjs.

-

The name “FRAHEH L FRA 57 is translated herein as “Qiaodan Sports Co., Ltd” in accordance with the English name appearing on the company’s website, at
http://www.qiaodan.com/templates/about.html.

e

The image of the trademark is saved in an online database, at http://wcjs.sbj.cnipa.gov.cn.

Lk )

% For more information about this international classification, see Nice Classification (11 Edition, Version 2020), https://www.wipo.int/classifications/nice/en.

V=R s M RARE), AT AL AR IR AR A 28,

8RR s AR e, A TR LAk R A 2k,

¥ (2016) R FEITH7TATIHAR, 2016512878 b RS A RGERAR , A ST AR IS S B o B4 R PR R R B W 36, hitpy//cgelawstanford edu/zh-hans/
judgments/spc-2016-zui-gao-fa-xing-zai-27-administrative-judgment (GA T 8#F “ {(FH AR 7)) .

The first-instance judgment has not been found and may have been excluded from publication.

The second-instance judgment has not been found and may have been excluded from publication.

The text reads “F 357 ¥ (“applied [...] for a retrial”). Article 199 of the Civil Procedure Law of the People’s Republic of China provides, inter alia, that a party who
considers an effective judgment or ruling to be erroneous may apply to the court at the next higher level for a retrial. See {7 A R EFo B B k) (Civil
Procedure Law of the People’s Republic of China), passed on, issued on, and effective as of Apr. 9, 1991, amended three times, most recently on June 27, 2017, effective as of
July 1, 2017, http:/fwww.moj.gov.cn/Department/content/2018-12/25/357_182594 . html.

The text reads “32 %" (“bring [a case] up [to an upper-level court] for adjudication”). Article 198 Paragraph 2 of the Civil Procedure Law of the People’s Republic of China
provides, inter alia, that if the Supreme People’s Court finds an error in a judgment or ruling rendered by a lower-level courtand the judgment or ruling has already come
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into effect, the Supreme People’s Court has the authority to adjudicate the case itself or to direct the lower-level court to conduct a retrial. See (2 A R Ao E LF
iffiik)  (Civil Procedure Law of the People’ Republic of China), supra note 22.

(2016) # AT 27 5478 ((2016) Zui Gao Fa Xing Zai No. 27 Administrative Judgment), rendered by the Supreme People’s Court on Dec. 7, 2016, full text
available on the Stanford Law School China Guiding Cases Project’s website, at http://cgelaw.stanford.edu/judgments/spe-2016-zui-gao-fa-xing-zai-27-administrative-
judgment (hereinafter “Retrial Judgment”).

FAR g4 &5 S0k P AR B Ade, BURTFIER B ARG S G e R IR R AR (B 0 (BEFLRD , EHLY) ki R e
e AR E = I s S AT R BT

% Yellow highlights included in this section were added by the China Guiding Cases Project to reflect its comparison of this Guiding Case with the final judgment upon

which this Guiding Case is based (i.e., Retrial Judgment, supra note 24). Expressions/details highlighted in yellow were not used in the “This Court Opines” reasoning
section of the final judgment.

CRFFED | A1,

Retrial Judgment, supra note 24.

(FEFALR) Gidk9) 3IMT OFfARARERELN) Shthidi -, OFRAREPEERTEE) § 5 Ramids, A, &
HESL T B P iR b,

The text reads “ B JF AL A B FALA” (“civil rights or civil rights and interests”). Itis not clear why this expression is used, as “ B, #4247 (“civil rights and interests”)
should be broad enough to cover both “civil rights” and “civil interests”

The Retrial Judgment (supra note 24) quotes relevant parts of Article 99 Paragraph 1 of the General Principles of the Civil Law of the People’s Republic of China and Article 2
Paragraph 2 of the Tort Liability Law of the People’s Republic of China. Here, this phrase is used to summarize the essence stated in these provisions.

(R ARGER AT HMAE S5 RF R8N ERSFEMGMRE) |, 2006512308 B H A RGKEFHE R 2@, 2007917 128 24, 2007
2 A 18 A2447, hitp//www.npe.goven/zgrdw/npe/xinwen/fztd/sfjs/2007-01/18/content_356791.htm.,

(S ARERE AT VERE SEFRFREL R FES TR F4E) | passed by the Adjudication Committee of the Supreme People’s Court on Dec. 30, 2006,
issued on Jan. 12, 2007, effective as of Feb. 1, 2007, http://www.npe.goven/zgrdw/npe/xinwen/fztd /sfjs/2007-01/18/content_35679 1 htm.

The name “&F 34> 8] 7 is translated herein as “NIKE, Inc.” in accordance with the English name appearing on the company’s website, at https:/about.nike.com.

SCEFRED GEF19) LSBT HW T — 8 ¢ "RGKEN B FE 1 CRFEDL S E mEAE R RN T,

The Retrial Judgment (supra note 24) precedes this paragraph with this sentence: "Article 4 of the General Principles of the Civil Law provides: ‘Civil activities should follow
the principles of [....] good faith™.

T RIERE3,

See supra note 4.

JEAES,

See supra note 6.

The original, Chinese text of Article 99 Paragraph 1 does not indicate which provisions the right to change their names should be in accordance with.
HERET.

See supra note 8.

JIERE9,

> See supra note 10.

HEAE32,

7 See supra note 33.

SbAEF RS P RIE S Ak (B 0 (BF SRR, EEL) AN R (ARESERE) FALEE (2) M, 20005 FA2E5F (2) 0
8 EHRAIT IR T AR kR (2) A, S0 (AAESEFE) HAmAT, H8F (2) REFTE L (PRARAPEATESEHE) |
19939 A 2 B sBidfw A7, 19934F12 4 1 B AT, 2017411 H4 8 1547, 2018518 1 8425647, 2019F4 238 448, F B A&HET, hetp://www.idigoven/
1800000121 23_74874_0_7.html,
The final judgment upon which this Guiding Case is based (i.c., Retrial Judgment, supra note 24) explicitly cites Article 5 Item (3) of the Anti-Unfair Competition Law
(1993 version). Article 5 Item (3) was revised in 2017 and re-numbered as Article 6 Item (2), which remains the same in the currently effective version of the law. See
(o A A B S e B BTG 35 32 550 (Anti-Unfair Competition Law of the People’s Republic of China), passed and issued on Sept. 2, 1993, effective as of Dec. 1, 1993,
revised on Nov. 4, 2017, effective as of Jan. 1, 2018, amended on and effective as of Apr. 23, 2019, http://www.[di.gov.cn/1800000121_23_74874_0_7.html.

China Guiding Cases Project
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The China Guiding Cases Project has proudly organized many
successtul events, providing a unique platform for international
experts and other interested parties.

TR FHERR B RRALET FERANE
), AEGEE R A% B 6 TAE XA A
TRETRFGFE,

Interested in supporting future
events to increase our global
impact?

I PR FRER
R B ARG EF A Ho
L eamkZmhD?

Please contact Dr. Mei Gechlik, Founder & Director of the China
Guiding Cases Project, at mgechlik@law.stanford.edu, to find out
how to become our sponsors.

AT B FHER A B AA, BhEEEEE
mgechlik@law.stanford.edu 7 7441 8 ¥ T,

For a complete list of our current sponsors, visit
https://cgc.law.stanford.edu/home/support-us/sponsor.
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https://cgc.law.stanford.edu/zh-hans/support-us/sponsor,
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CHEN Xuncheng

CHEN Xuncheng is a master of ceramic art in Guangdong Province, China. He was awarded the honorary title of “Young
and Middle-aged Ceramic Artists Influencing Chinas Media in 2012”7 by the Chinese Business and Media Leaders Annual
Conference. His different works have won numerous provincial and national awards, including “Gold Award in the 2012 China
Collection of Top Ten Artistic Ceramics’, “Gold Award in the 15" China Contemporary Ceramic Art Exhibition (Strongest
Performance Category)”, and “Gold Award in the 15th China Contemporary Ceramic Art Exhibition (Competition Category)”.

Mr. Chen’s works have been exhibited at various art exhibitions, festivals, and cultural exchange activities at home and abroad,
including the 26™ Asian Art Exhibition held in Korea, ST.ART International Exhibition of Chinese Contemporary Ceramic
Art held at the Today Art Museum in Beijing, the Chinese and American Ceramic Art Exhibition held at the University Art
Museum of Guangzhou Academy of Fine Arts, and the 2017 Chinese New Year Arts and Culture Festival held at the Carreau
du Temple in Paris. Mr. Chen's works have been collected by famous art galleries in China, including the China Arts and
Crafts Museum, the China Ceramics Museum, the Guangdong Museum of Art, and the Jiangxi Arts and Crafts Museum, as
well as by many private organizations in mainland China, Hong Kong, and Japan. Mr. Chen has organized many individual
exhibitions and has been conducting academic research on ceramic culture. He has published more than ten collections of
his works, including CHEN Xuncheng’s Ink and Zen of Life.

Mr. Chen is a member of the China Arts and Crafts Association and the China Ceramics Industry Association. He plays important
leadership roles, serving as the deputy director of the Ceramic Art Committee of the Art Committee of Guangdong Artists
Association, the director of the Guangdong Ceramics Association, the director of the Chinese Painting Institute of Guangdong
Province, and the director of the Guangdong—Hong Kong—Macao Greater Bay Area Artist Union. At the same time, Mr. Chen
is also a distinguished research fellow at the Guangzhou Painting Academy, an expert for the “National Cultivation Program for
Young Painters in Guangzhou’, and an adjunct professor at Guangdong Polytechnic Normal University.
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B RGEREAEENI ZHERRE, TR ULIAESD T RE, QishERFH 5268 BN ERE,
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