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Editor’s Note*

I -

Dr. Mei Gechlik

Dear Readers,

China’s Adjudication Essentials of Intellectual Property Cases

'The ongoing pandemic and economic crisis have captured so much attention that a significant development in Chinas protection of
intellectual property (“IP”) rights may have gone unnoticed.

On April 16, 2020, just over a year after the establishment of the Intellectual Property Tribunal of the Supreme People’s Court (the “SPC”),
China issued the Adjudication Essentials of the Intellectual Property Tribunal of the Supreme Peoples Court (2019) (the “Adjudication
Essentials”) to highlight 40 adjudication rules extracted from 36 technical IP cases, in the hope of harmonizing adjudication standards
across the country.

Given the documents importance, the China Guiding Cases Project (the “CGCP”) is honored to feature in this issue of China Law Connect
(“CLC”) a commentary contributed by Mr. CUI Yadong, President of the Shanghai Law Society and Former President of the Shanghai
High People’s Court. In the commentary titled Adjudication Essentials of Intellectual Property Cases: Highlighting the Progress of Judicial
Protection of Intellectual Property Rights in China, Mr. Cui discusses the characteristics and significance of the Adjudication Essentials and
offers suggestions for promoting the effective implementation of the adjudication rules in litigation. Mr. Cui particularly notes that “Zhi
Ji? (“#2 27), a high-tech online database of adjudication rules, has been launched alongside the publication of the Adjudication Essentials.

Squatting on Foreign Trademarks and Guiding Case No. 114

The progress being made in China with the judicial protection of IP rights is also reflected in the growing emphasis on judicial cases. In
another commentary titled Squatting on Foreign Trademarks: Chinas Trademark Law and Related Judicial Cases, Dr. YANG Jing, Judge
of the Beijing Intellectual Property Court, discusses relevant Chinese legal provisions and cases (e.g., the IPHONE Case, Hermes Case,
MUJI Case, AESOP Case, and TOPPIK Case) and then analyzes how Chinese courts would handle a hypothetical case involving preemptive
registration of a foreign trademark. For those who are concerned about legal issues of this type, especially business executives of foreign
companies and their legal advisers, this article is of great referential value.

Among all judicial cases in China, Guiding Cases are the most important because the SPC has specifically instructed Chinese courts
at different levels to cite applicable Guiding Cases in the adjudication of similar subsequent cases. This issue features the CGCP’s
meticulous translation of Guiding Case No. 114 (Parfums Christian Dior S.A. v. The Trademark Review and Adjudication Board of
the State Administration for Industry and Commerce, An Administrative Case Concerning a Re-examination to Reject a Trademark
Application). In the retrial of this case, the SPC revoked decisions made by the first-instance and second-instance courts and laid out
important legal principles regarding the need to adhere to the Madrid Agreement Concerning the International Registration of Marks
and its protocol. Specifically, the court decided:

[Where] an applicant for an international registration of a trademark [subsequently] applying for [territorial extension
protection in China] has completed the procedures for the trademark’s international registration as provided for in the
Madrid Agreement Concerning the International Registration of Marks and its protocol, and the international registration
information about the applied-for trademark records that the applied-for trademark has been specified to be a type of
three-dimensional trademark, this should be regarded as the applicant’s declaration that the applied-for trademark is a
three-dimensional trademark,

Because an applicant for an international registration of a trademark does not need to apply for registration again in a
designated country, the information about an applied-for trademark transferred by the International Bureau of the World
Intellectual Property Organization to the Trademark Office of China should be the factual basis for the Trademark Office of
China to examine and decide whether the application for the territorial extension protection of the applied-for trademark
in China, as designated, can be supported.

China Guiding Cases Project
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Japan and China’s Belt and Road Initiative

The post-pandemic economy is likely to be less globalized, as countries may be driven by the pandemic to seek greater self-sufficiency.
Does this mean the end of the Belt and Road Initiative (the “BRI”), China’s plan to expand the country’s presence in the world?

In an Experts Connect™ piece titled Japan and China’s Belt and Road Initiative, Mr. Kentaro Ikeda, a Japanese scholar who worked for
the Ministry of Economy, Trade and Industry of Japan prior to his current studies at Harvard Law School, explains why Japan, despite
some concerns, has interests in the BRL. In addition, Mr. Ikeda describes the approach that Japan has taken to balance its interests in and
concerns about the BRI. At the end of the article, he also briefly analyzes the impact that the pandemic might have on Japan's approach
to the BRL

People-to-People Connectivity Amid Governmental Tensions
Wisdom from Two Cross-Cultural Professionals

During these difficult times when distancing is emphasized and tensions are growing, it is important to recall what people were able to
achieve when they were connected more closely. The CGCP’s interviews with two distinguished professionals reveal their remarkable
achievements.

In her interview, Ms. Jie Lin, Chairperson and Head of Government Relations at Akamai China, describes how she conceived of
pursuing content delivery networks (“CDN”) standardization to promote the CDN sector in China and how she shared this idea with a
leader from the China Academy of Telecommunications Research, a research institute under China’s Ministry of Industry and Information
Technology. In the end, with support from various technical contributors, including the Akamai global team, China completed the
standardization project in 2010, achieving an important milestone for the CDN sector in the country that led to clearer policies formulated
specifically for the CDN sector.

In his interview, Mr. Josh Cheng explains his role as the Executive Director of the Stanford Center at Peking University (“SCPKU”)
and how the center provides a unique platform to support academic exchange activities for all of Stanford University’s seven schools,
including the Stanford Graduate School of Business, School of Medicine, School of Engineering, and others. He highlights the success
of various key programs at SCPKU. For example, the Asian Liver Center (the "ALC”) led by Professor Samuel So (Stanford School of
Medicine) focuses on communicating best practices for preventing and treating Hepatitis B. The ALC has won widespread recognition
and, more importantly, benefited hundreds of thousands of people in the inner provinces of China.

Writing Contest

Amid the growing conflicts between the governments of the United States and China, the CGCP strongly believes that it is even more
important for us to help bring people, especially future leaders, together to advance mutual understanding,

To this end, we organized the Second Stanford CGCP Student Writing [ o G| 158 = [ " |

silver Amanis | 4.5

Contest over the past several months. A large number of students
participated, representing more than 300 colleges and high schools from
12 countries around the world. Despite the lockdowns implemented
by different countries due to the pandemic, friendships were forged
and online collaborations were strengthened among many contestants.
In the News and Events section, a list of awardees is provided. The
English and Chinese versions of the Golden Award winner’s essay titled
Makeup, Men, and Gender Inequality are published in this issue of CLC.

We hope you enjoy the insights and information shared in this issue
of CLC! Stay healthy!

Sincerely,

Dr. Mei Gechlik
Founder and Director, China Guiding Cases Project
Editor-in-Chief, China Law Connect

* Dr. Mei Gechlik, Editor’s Note, 9 CHINA Law CoNNECT v (June 2020), http://cge law.stanford.edu/cle-9-202006.
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About the CGCP

Mission

The China Guiding Cases Project (the “CGCP”) of Stanford Law School aims to advance the understanding of China and
Chinese law and to help develop a more transparent and accountable judiciary in China by engaging experts and other
stakeholders around the world to contribute to a unique knowledge base, undertaking capacity-building activities for legal
actors, and promoting public education and participation.

Brief History

In November 2010, the Supreme People’s Court of China (the “SPC”) established a ground-breaking system in which
certain Chinese court judgments are selected and re-issued as de facto binding Guiding Cases (“GCs”; 4§ -7 £ #]) to
guide the adjudication of similar subsequent cases and ensure the uniform application of law. In February 2011, Dr. Mei
Gechlik founded the CGCP to carry out its historic mission. Within this short period of time, the CGCP has developed a
website that has over 150,000 global users, published a bilingual quarterly journal, China Law Connect, provided training
programs to more than 5,000 Chinese judges and lawyers, and hosted multiple international conferences featuring U.S.
and Chinese judges and other distinguished speakers.

The Team

The CGCP team has grown to nearly 200 law students, other graduate students, lawyers, and translation professionals
working across the globe and is advised by more than 50 distinguished experts, including justices from the U.S. Supreme
Court and the SPC.
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Dr. Mei Gechlik

Founder and Director, China Guiding Cases Project, Stanford Law School

Dr. Mei Gechlik is the Founder and Director of the China Guiding Cases Project (the “CGCP”). Formerly a tenured professor in
Hong Kong, she began teaching Chinese law and business at Stanford Law School in 2007 and founded the CGCP in 2011. With
support from an international team of nearly 200 members and an advisory board of approximately 50 distinguished experts,
including justices from the U.S. Supreme Court and the Supreme People’s Court of China, the CGCP has quickly become the
premier source of high-quality translations and analyses of Guiding Cases—China’s de facto binding precedents—and related
legal developments (http://cge.law.stanford.edu). In June 2018, the CGCP began publishing its quarterly journal, China Law
Connect, to help deepen the understanding of China and Chinese law. To date, the journal has already brought more than 60,000
new users to the CGCP website.

The CGCP has presented at notable forums, including the World Bank, the Open Government Partnership Global Summit, and
U.S.—China Legal Exchange Conferences. In addition, the CGCP and Dr. Gechlik have hosted or participated in multiple events
to increase the project’s impact. In October 2017, the CGCP organized meetings featuring judges from the Beijing Intellectual
Property Court to explain how the court’s unique case system has increased judicial consistency and transparency. In July 2018,
Dr. Gechlik spoke on legal exchange and collaboration at the Belt and Road Forum organized by China’s Ministry of Foreign
Affairs. In July 2019, with support from the High People’s Court of Guangdong Province, Dr. Gechlik’s talk on Guiding Cases
and related subsequent cases was broadcast across the province to bring the CGCP’s insights to more than 2,000 judges. Other
events organized by the CGCP include Continuing Legal Education programs, student summits, and international conferences
featuring U.S. and Chinese judges as well as other experts from different parts of the world.

Prior to joining Stanford Law School, Dr. Gechlik worked from 2001 to 2005 for the Carnegie Endowment for International
Peace, a Washington D.C.-based think tank, testifying before the U.S. Congress on various topics about China and advising the
United Nations and the Chinese government on implementing rule of law programs. Dr. Gechlik is admitted as a barrister in
England, Wales, and Hong Kong and is a member of the Bar in New York and the District of Columbia. She received an M.B.A.
in Finance from the Wharton School at the University of Pennsylvania and a Doctor of the Science of Law (].5.D.) from Stanford
Law School.
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Adjudication Essentials of Intellectual Property Cases:
Highlighting the Progress of Judicial Protection of

Abstract

On April 16, 2020, just over a year after its
establishment, the Intellectual Property Tribunal of the
Supreme People’s Court of China issued the Adjudication
Essentials of the Intellectual Property Tribunal of the
Supreme Peoples Court (2019) (the “Adjudication
Essentials”) to promptly summarize Chinas experience
in intellectual property adjudication and to demonstrate
the characteristics of intellectual property adjudication
in the country. The Adjudication Essentials not only
sets forth some adjudication rules and harmonizes
related adjudication standards, but also provides market
participants with clear, stable, and predictable rules for
guiding behavior. All of this helps create an excellent
business environment for encouraging innovations in
society. The document is of great significance to judicial
protection of intellectual property rights and highlights
China’s determination to strengthen the protection of
intellectual property rights in its court system.

In order to promote the effective implementation of
the Adjudication Essentials in litigation activities, the
author believes that it is necessary to set and improve
the rules for applying the Adjudication Essentials, to
define the functions and status of the Adjudication
Essentials, to increase the enthusiasm of lawyers and
other legal professionals for applying the Adjudication
Essentials, and to emphasize training on how to apply
the Adjudication Essentials. In addition, the author
asserts the necessity of making full use of new
technologies such as big data and artificial intelligence
and integrating them into the judicial system so that
the application of the Adjudication Essentials can be
supported by science and technology so as to better
serve judicial protection of intellectual property rights.

Introduction

Intellectual property is one of the core elements of
international competitiveness. Major countries around the
world have treated intellectual property as a necessary tool
to reach the highest summits of the global economy and
technological innovation, implemented high-level mechanisms
for protecting intellectual property rights, and strengthened

Intellectual Property Rights in China*

CUI Yadong

President of the Shanghai Law Society
Second-Grade Judge of the People’s Republic of China

the most important means for such protection—judicial
protection of intellectual property rights.

In recent years, China has paid increasingly more attention
to the judicial protection of intellectual property rights and
treated “exploring the establishment of intellectual property
courts” as a major part of its goal to comprehensively
deepen the country’s reforms.' In August 2014, the Standing
Committee of the National Peoples Congress passed a
decision that established intellectual property courts in
Beijing, Shanghai, and Guangzhou.? In January 2019, the
Supreme Peoples Court established within the court an
intellectual property tribunal (the “Intellectual Property
Tribunal”), which uniformly adjudicates patent and other
highly technical intellectual property appeal cases from
across the country.’

Following these two important developments, China has
formed a new intellectual property adjudication structure
that is composed of the Intellectual Property Division of the
Supreme Peoples Court, the Intellectual Property Tribunal,*
32 high courts, the three aforementioned intellectual
property courts, and some intermediate and basic courts.
With this structure, China has established a specialized
system that suits the specific characteristics of intellectual
property adjudication. This system is of great importance
to ensuring the full protection of intellectual property rights
in the Chinese court system and building an innovative
country. It also demonstrates China’s unprecedented level
of confidence and determination to strengthen judicial
protection of intellectual property rights.

On April 16, 2020, just over a year after the establishment
of the Intellectual Property Tribunal, the Supreme People’s
Court selected 36 typical cases from the technical intellectual
property cases that the court had decided in 2019 and then
extracted from these 36 typical cases 40 adjudication rules.
Based on these rules, the Adjudication Essentials of the
Intellectual Property Tribunal of the Supreme Peoples Court
(2019) (the “Adjudication Essentials”) was prepared for
release.” The Adjudication Essentials has received extensive
attention from scholars of legal theory and judicial practice.
Given the document’s importance, the author, based on
his previous work experience, discusses in this article the
characteristics and significance of the Adjudication Essentials

China Guiding Cases Project
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From April 2013 to January 2018, CUI Yadong was president of the Shanghai High Peoples
Court, serving as acting president from April 2013 to January 2014. Prior to that, President
Cui was director of the Public Security Bureau of Hefei Municipality in Anhui Province and
director of the Public Security Department of Anhui Province. In addition, in Guizhou
Province, he was a member of the Standing Committee of the Provincial Party Committee,
general secretary of the Political and Legal Committee, general director (i.e., deputy general
police commissioner) of the Public Security Department, and president of the Guizhou
Law Society. After leaving the court system, President Cui was elected in October 2018 as
president of the Shanghai Law Society.

During the time when the Shanghai High People’s Court was under President Cui’s leadership, the court made significant
achievements. In 2014, the court was designated as the first high court to pilot reforms being made in China’s judicial
system. President Cui led the entire court to push forward reforms and innovate judicial mechanisms, which led to a
historic breakthrough in the creation of the “Shanghai experience” that could be replicated and promoted throughout
the country. In addition, he actively promoted the building of smart courts, using new technology to solve judicial
problems and implement reforms.

President Cui played a particularly important role when, in February 2017, the Shanghai High People’s Court undertook
the task of researching and developing the “Reform Software for Promoting the Trial-Centered Litigation System” as
mandated by the Central Political and Legal Committee. Serving as leader of the project’s research and development
leadership group (he is currently still in charge of this work), he led the research and development team to meet the
challenge and successfully develop the “Shanghai Intelligent Case-Handling Assistance System for Criminal Cases”. By
the end of 2019, this system had been fully applied throughout Shanghai’s public security offices, prosecutorial offices,
and courts. Thus, the goal of applying the system to all of the different stages of a criminal case—case acceptance,
investigation, arrest, prosecution, and trial—has been realized. The system helps prevent unjust, false, and wrongful
cases, improve the quality and efficiency of handling criminal cases, and safeguard judicial impartiality. The development
of the system is a milestone because it represents an unprecedented step towards the in-depth application of artificial
intelligence in the judicial field. The system has been introduced to and applied in some provinces and municipalities
outside Shanghai.

President Cui is also a prolific writer. His book Artificial Intelligence and Judicial Modernization—Practice and
Thinking of “Shanghai Intelligent Case-Handling Assistance System for Criminal Cases” was designated by the National
Office for Classic Projects as the 2019 “Classic China International Publishing Project” and was translated by the
German Springer Press into English for international publication. His other works include Artificial Intelligence
and Judicial Modernization (Shanghai Peoples Publishing House), A Rule of Law Country (People’s Publishing
House), and Emergency Management and Social Governance of Group Incidents (CPC Central Party School Press). In
addition, President Cui has served as editor of a variety of books, including Exploration and Practice of the Reform of
the Judicial System in Shanghai Courts (People’s Court Press), The Shanghai Sample of the Construction of the 12368
Litigation Service Platform (Law Press - China), and Sunlight Illuminating the Return Road (National Academy of
Governance Press).

as well as specific suggestions, in the hope of making some  technological innovations. Therefore, relevant adjudication
contributions to promote the development of the new  experiences are highly valuable and must be accumulated.
guiding document. The Adjudication Essentials is the first document of this

type prepared by the Supreme People’s Court since the
The Guidance of the Adjudication Essentials is Effective,  establishment of the Intellectual Property Tribunal,
Pertinent, and Operable summarizing Chinas intellectual property adjudication

experiences and demonstrating the characteristics of
The duty and mission of intellectual property rights is to  intellectual property adjudication in the country. To ensure
protectinnovations. Injudicial practice, intellectual property ~  the effectiveness, pertinence, and operability of the guidance
adjudication often encounters many major, difficult, and  provided by the Adjudication Essentials, the Supreme
complex cases, especially those concerning new categories ~ People’s Court prepared the Adjudication Essentials with
of intellectual property claims, and often involves new  three characteristics discussed below.
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1. The Adjudication Essentials Originates from the Highest
Adjudication Organ in China—Ensuring the Effectiveness
of Its Guidance

In China, according to arrangements related to the
hierarchical structure of the adjudication system, the higher
the level of a court issuing a typical case or preparing the
adjudication essentials of a typical case, the higher the
authority of the case and the higher the acceptability of the
adjudication essentials.®

The cases on which the Intellectual Property Tribunal of the
Supreme People’s Court relied to prepare the Adjudication
Essentials were not selected from lower-level courts, but
were, instead, carefully selected from the second-instance
cases adjudicated by the tribunal itself in 2019. These
cases reflect the judicial philosophy, lines of reasoning, and
adjudication methods used by China’s highest adjudication
organ charged with handling new, difficult, and complex
cases in the technical intellectual property field. Therefore,
to some extent, the Adjudication Essentials collectively
displays the views and opinions of the highest adjudication
organ of China on particular types of disputes and certain
issues concerning the application of a specific area of law.
This ensures the effectiveness of the guidance provided in
the Adjudication Essentials.

2. The Adjudication Essentials is Extracted from Technical
Intellectual Property Cases—Ensuring the Pertinence of Its
Guidance

The Adjudication Essentials covers seven major categories
of cases, including patent civil cases, patent administrative
cases, new plant variety cases, technical secret cases,
computer software cases, monopoly cases, as well as
jurisdictional and other procedural cases. The Adjudication
Essentials focuses not only on hot topics involved in technical
intellectual property cases, but also on key and difficult
issues encountered during the adjudication of these cases.
Revolving around these typical cases and hot topics, the
Adjudication Essentials grasps the most important issues that
arise in practice. This not only helps promote the unification
of standards used to adjudicate the issues mentioned above
and regulate the exercise of judges’ discretionary power, but
also effectively responds to judicial needs in practice. All of
this strengthens the pertinence of the guidance provided in
the Adjudication Essentials.

3. The Adjudication Essentials Compiles Intellectual Property
Judicial Practices in China— Ensuring the Operability of Its
Guidance

At present, China is comprehensively deepening the reform
of its judicial system, focusing on building a socialist judicial
system with Chinese characteristics. Atthe same time, it also

attaches great importance to learning from and drawing on
beneficial foreign judicial achievements and applying useful
experiences for judicial practice in China. For example, as
part of the reform of China’s judicial system, the Supreme
People’s Court has established a case guidance system and
issued Guiding Cases, which have guiding significance for
unifying the application of law and regulating the exercise of
adjudication power.”

Prepared and issued by the Intellectual Property Tribunal
of the Supreme People’s Court, the Adjudication Essentials
compiles cases that are particularly typical and provides
specific and clear content. Additionally, in the document, the
Supreme Peoples Court offers detailed instructions on how
to determine facts and apply laws in different cases under
different circumstances, increasing the guiding effect and
operability of the Adjudication Essentials when it is applied.

“The Adjudication Essentials [... | summariz[es] China’s
intellectual property adjudication experiences and
demonstrat[es] the characteristics of intellectual
property adjudication in the country.”

The Great Significance of the Adjudication Essentials

In judicial practice, it is important to give full rein to the
guiding function of typical cases. The core content of each
typical case is its adjudication essentials. The release of
the Adjudication Essentials, which focuses on intellectual
property, is of great significance for unifying adjudication
standards across technical intellectual property cases and
for strengthening judicial protection of intellectual property
rights. Specifically, the great significance of the Adjudication
Essentials is reflected in three aspects discussed below.

1. The Adjudication Essentials Sets Adjudication Rules, Helping
to Increase the Capacity and Standards of Intellectual
Property Adjudication in China

Inside the Adjudication Essentials are exemplary adjudication
rules that are summarized, inferred, and generalized from
typical cases, and these rules provide significant guidance
for adjudication. Focusing on intellectual property, the
Adjudication Essentials reflects the rules-based thinking
of judges of China’s highest adjudication organ and their
logical lines of legal reasoning—both are based on these
judges’ understanding of law—in handling technical
intellectual property cases. This provides judges who handle
similar cases with clear adjudication rules that they can use,
which helps improve the level of adjudicative reasoning and
legal argumentation in those similar cases. This all, in turn,
improves the capacity of adjudication proceedings related to
intellectual property rights.

China Guiding Cases Project
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2. The Adjudication Essentials Harmonizes Adjudication
Standards, Helping to Increase the Impartiality and
Efficiency of Intellectual Property Adjudication in China

In practice, the lack of uniform application of law has always
been a difficult issue affecting adjudication in China. This
issue has been prominent since reforms of the country’s
judicial accountability system began in 2014. On the one
hand, based on the principle of “letting those who adjudicate
render judgments and rulings and letting those who render
judgments and rulings be accountable”, presiding judges
and collegial panels are given adjudication power that is
to be exercised, in accordance with law, independently
and impartially® On the other hand, courts at all levels
are facing an important question: how can the uniformity
of adjudication standards applied by presiding judges and
collegial panels be ensured so as to guarantee that each
adjudication division inside a court and each court as a
whole apply uniform legal standards?

This problem is even more pronounced in intellectual
property adjudication. Many intellectual property disputes
face difficulties in both the application of law and
ascertainment of facts. In addressing these issues, the
Adjudication Essentials can play its own, specific functional
role. The Adjudication Essentials provides judges adjudicating
certain types of cases with specific examples that are
informative and easy to follow, which helps achieve—
to the greatest extent possible—uniform application of
law, eliminates the phenomenon of “similar cases being
adjudicated differently”, and safeguards the impartiality of
adjudication. In addition, the Adjudication Essentials helps
shorten the time needed for handling a case and the length of
dispute resolution cycles, effectively mitigating issues related
to the long dispute resolution cycles common in technical
intellectual property rights disputes. This helps promote the
achievement of social equity and justice in each intellectual
property case.

“In order to promote the effective implementation of
the Adjudication Essentials, four measures need to
be taken to improve and perfect the application of the
Adjudication Essentials in litigation activities.”

3. The Adjudication Essentials Provides Clear, Stable, and
Predictable Rules for Guiding Behavior, Creating an
Excellent Business Environment for Innovations in Society

After many years of effort, China has built a relatively
complete system of intellectual property laws. However,
some standards applied in the intellectual property
protection system still need clarification and improvement.
This will have a great impact on market participants’

Gl=EE S X

ability to predict behavioral consequences and promote
technological innovations. The release of the Adjudication
Essentials allows typical cases to play a bigger guiding role
in judicial adjudication, unifies standards for adjudicating
technical intellectual property cases, and increases the
quality and efficiency of adjudication. This helps regulate
and guide the managerial integrity of market participants,
maintain a market economy order for fair competition, and
stimulate and protect innovations. All of these contribute to
the creation of an excellent business environment.

Improving and Perfecting the Application of the Adjudication
Essentials in Litigation Activities

In practice, the issue regarding how to fully use the guiding
function of intellectual property typical cases, especially the
intellectual property-focused Adjudication Essentials, is one
about how to bring a system “on paper to action” In order
to promote the effective implementation of the Adjudication
Essentials, four measures need to be taken to improve and
perfect the application of the Adjudication Essentials in
litigation activities.

1. Defining the Functions and Status of the Adjudication
Essentials

China is a country that uses statutory law and, unlike
countries with Anglo- American legal systems, does not have
the tradition of using binding precedents. Cases released by
the Supreme People’s Court, be they typical cases or Guiding
Cases, are fundamentally different from binding precedents.
These cases are not considered a source of law (as binding
precedents are in legal systems that recognize case law),
nor do they have any mandatory binding effect on judicial
organs charged with applying the law.’

In practice, some judges still do not know how to use, or dare
not use, the adjudication essentials of typical cases. Thus, it
is necessary to clarify the rules for applying the Adjudication
Essentialsin judicial practice. On the one hand, it is necessary
to make it clear that judges who adjudicate similar cases may
refer to the Adjudication Essentials, which are based on some
typical cases, and cite the Adjudication Essentials to support
their reasoning so as to enhance the acceptability and
reasonableness of their judgments or rulings. On the other
hand, it is necessary to make it clear that the Adjudication
Essentials is not a type of judicial interpretation and cannot
be used as the basis of a judgment or ruling."

2. Motivating Lawyers and Judges to Apply the Adjudication
Essentials

In judicial practice, lawyers and judges are an important
force driving the application of typical cases. During
litigation activities, lawyers should be encouraged to cite
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the Adjudication Essentials to support their legal arguments.
This will not only help them demonstrate the legality and
reasonableness of their claims, but also help convince judges
to accept their claims. Additionally, when a lawyer asks
the court to refer to the Adjudication Essentials of a typical
case, the court should respond during litigation and in the
written judgment or ruling with an explanation of the reasons
regarding whether the Adjudication Essentials is referenced.!

3. Strengthening Training on the Application of the Adjudication
Essentials

In order to accurately understand the contents of the
Adjudication Essentials, know the thought processes of the
judges who rendered the judgments or rulings that the
Adjudication Essentials summarizes, and master related
adjudication concepts and adjudication methods, it is
necessary to strengthen training and learning.

First, specialized training on typical cases, especially the
Adjudication Essentials, needs to be organized. Detailed
explanations of the history and preparation of the Adjudication
Essentials should be provided to encourage members of the
legal community to have a deeper understanding of the
adjudication rules, adjudication methods, judicial concepts,
and arguments of the typical cases highlighted. Through
understanding the spirit of the Adjudication Essentials and
coherently applying the Adjudication Essentials, judges
and lawyers will be able to increase their competence and
standards in adjudication and lawyering, respectively.

Secondly, there is a need to compile a series of books to
explain the content and application of the Adjudication
Essentials. Through this series of books, judges, lawyers,
and other members of the legal community will better
understand the preparatory background and scope of
application of the adjudication rules. This will allow them
to, within a short time, accurately and thoroughly search for
the adjudication essentials of related typical cases when they
encounter similar cases in practice.

4. Using Big Data, Artificial Intelligence, and Other New
Technologies to Promote the Application of the Adjudication
Essentials

The integration of technology and the judiciary is a necessary
step in modernizing the judicial system. Judicial protection
of intellectual property rights is no exception. In this regard,
the Intellectual Property Tribunal of the Supreme Peoples
Court has taken a positive step. The author has noticed
that “Zhi Ji* (“42 2”), an online database of adjudication
rules, has been launched alongside the publication of the
Adjudication Essentials. Based on various characteristics,
such as case types and areas of law, the database is built in
accordance with legal logic to present a systematic knowledge

structure. The database uses new technologies, such as big
data and artificial intelligence, allowing users to enter some
keywords into the system and then immediately obtain
relevant adjudication rules displayed in two different forms:
“mind maps of rules” and “lists of rules” These two forms
of presentation can guide users to actively learn and master
relevant rules and, thereby, enhance the users’ reasoning and
adjudication skills. Needless to say, this database is still new,
and the data are relatively one-dimensional and limited.
The next step is to make the database bigger and stronger
by relying on the establishment of smart courts, to draw
more support from the more comprehensive use of big data,
artificial intelligence, and other new technologies.

Moreover, the author believes that a more comprehensive
database of cases should be built by using big data, artificial
intelligence, and other new technologies. This database
should include not only the typical cases adjudicated by the
Intellectual Property Tribunal, but also the Guiding Cases
released by the Supreme People’s Court, the cases published
in the Gazette of the Supreme Peoples Court, and other
exemplary cases with guiding value for adjudication practices.
The case database should focus on scientific classification and
convenient retrieval of case data. Specifically, the case database
may scientifically and reasonably classify cases in accordance
with their adjudication essentials, legal divisions, legal rules,
causes of action, chronological order, geographic regions,
focuses of dispute, and keywords, allowing judges on the
front lines to promptly find, retrieve, and use the information.
In addition, the case database should be equipped with the
function of having smart case comparisons. By making full
use of artificial intelligence and other new technologies, this
function can identify and categorize cases as “same cases’,
“similar cases”, and “related cases”, providing technical support
for judges to better use the database.

Concluding Remarks

Strengthening the guidance of typical cases and intensifying
the judicial protection of intellectual property rights are both
important measures to improve the intellectual property
protection system. By unifying adjudication standards,
increasing judicial credibility, and giving equal judicial
protection to technology innovators, China’s courts have
provided powerful judicial services and judicial safeguards
for promoting innovation-driven development and creating
an excellent business environment.

As awareness of intellectual property protection continues
to increase across Chinese society and Chinas judicial
protection of intellectual property rights continues to
gain credibility and international influence, it is believed
that China will provide even more “Chinese wisdom” and
“Chinese experience” in the judicial protection of intellectual
property rights around the world. m
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1

Intellectual Property Rights in China, 9 CHINA Law CoNNECT 1 (June 2020), also available at STANFORD Law ScHOOL CHINA GUIDING CasEs PROJECT,
June 2020, http://cge.lawstanford.edu/commentaries/clc-9-202006-31-cui-yadong. The original, Chinese version of this Commentary was edited by
Dr. Mei Gechlik. The English version was prepared by Jiahui Chen, MA Jinyi, Straton Papagianneas, and Shanahly Wan, and was finalized by Luke
Haubenstock, Jennifer Ingram, Nathan Harpainter, and Dr. Mei Gechlik. The information and views set out in this Commentary are the responsibility
of the author and do not necessarily reflect the work or views of the China Guiding Cases Project.

(bt FAMRILERFERSTERRMEEL) (Decision of the Central Committee of the Communist Party of China on Several Major Issues Concerning
Comprehensively Deepening Reforms), passed by the Third Plenary Session of the Eighteenth Central Committee of the Communist Party of China on Nov. 12, 2013,
issued on and effective as of Nov. 12, 2013, http://www.gov.cn/jrzg/2013-11/15/content_2528179.htm. 'The decision clearly states: “exploring the establishment of
intellectual property courts”.

(AEAXRFESATALR, EH, ALt 2RO R R) (Decision of the Standing Committee of the National People’s Congress on the Establishment
of Intellectual Property Courts in Beijing, Shanghai, and Guangzhou), passed on, issued on, and effective as of Aug. 31, 2014, http://www.npc.gov.cn/npc/c12489/201409/
9d38b14721f44b3581708237 Lath76a.shtml.

(R A BRI A T AR S AUR R T ML) (Provisions of the Supreme People’s Court on Several Issues Concerning the Intellectual Property Tribunal), passed
by the Adjudication Committee of the Supreme People’s Court on Dec. 3, 2018, issued on Dec. 27, 2018, effective as of Jan. 1, 2019, http://www.courl.gov.cn/zixun-
xiangqing-137481.html.

The main difference between the Intellectual Property Division and the Intellectual Property Tribunal of the Supreme People’s Court lies in the different scopes of cases
adjudicated by them. The former is one of the adjudication divisions inside the Supreme People’s Court, while the latter is a permanent adjudication institution dispatched
by the court to mainly adjudicate patents and other highly technical intellectual property appeal cases from across the country.

(R ARFREIIR AR RAFES (2019) ) (Adjudication Essentials of the Intellectual Property Tribunal of the Supreme People’s Court (2019)), issued on and
effective as of Apr. 16, 2020, https://www.chinacourt.org/article/detail/2020/04/id/4966189.shtml.

The adjudication essentials of a judgment or a ruling in China are usually one or two paragraphs summarizing the legal principles upon which the court relied to render
the judgment or ruling. The adjudication essentials are not part of the judgment or ruling. Usually, a court prepares the adjudication essentials of select judgments or
rulings for internal reference only.

(R AREEX TR FIEMNME) (Provisions of the Supreme People’s Court Concerning Work on Case Guidance), passed by the Adjudication Committee of
the Supreme People’s Court on Nov. 15, 2010, issued on and effective as of Nov. 26, 2010, STANFORD Law ScHOOL CHINA GUIDING CAsEs PROJECT, English Guiding Cases
Rules, June 12, 2015 Edition, http://cgc.lawstanford.edu/guiding-cases-rules/20101126-english. The goals of case guidance are stated in the Preamble: “to summarize
adjudication experiences, unify the application of law, enhance adjudication quality, and safeguard judicial impartiality”

{(RBHAREIER TR EARKR S &R MZTEL) (Several Opinions of the Supreme People’s Court on Improving the Judicial Accountability System of People’s
Courts), issued on and effective as of Sept. 21, 2015, http://gongbao.court.gov.en/Details/58{027ad9618dcb0e75b8¢7e08999.html. The document states: “letting those
who adjudicate render judgments and rulings and letting those who render judgments and rulings be accountable”. The purpose is to “ensure that people’s courts exercise,
in accordance with law, their adjudication power independently and impartially”.

It is worth noting that Judge GUO Feng, who oversees the Supreme People’s Court’s work on Guiding Cases, emphasized that Guiding Cases are still important because
they are de facto binding. See Judge GUO Feng, On the Issue of the Application of the Supreme Court’s Guiding Cases, 1 CHINA Law CoNNECT 19 (June 2018), also available
at STANFORD Law ScHooL CHINA GUIDING CASES PROJECT, June 2018, http://cge law.stanford.edu/commentaries/cle-1-201806-23-guo-feng. In the article, Judge Guo
Feng explains:

[...] the Case Guidance System would exist in name only if Guiding Cases were not granted a certain effect. Because Guiding Cases are granted de facto

binding effect, if a judgment or ruling that differs [with a Guiding Case] is rendered in a similar case, the judgment or ruling is subject to the risk of being

amended when the upper-level court adjudicates the appeal of the case. (emphasis added).
Sirmilar restrictions are imposed on the use of Guiding Cases. See { (&S ARER X T ERIEFIAENNE> Ehm M) (Delailed Implementing Rules on the
“Provisions of the Supreme People’s Court Concerning Work on Case Guidance”), passed by the Adjudication Committee of the Supreme People’s Court on Apr. 27, 2015, issued
on and effective as of May 13, 2015, STANFORD Law ScHoOL CHINA GUIDING CASES PROJECT, English Guiding Cases Rules, June 12, 2015 Edition, http://cge.law.stanford.edu/
guiding-cases-rules/20150513-english. Article 10 provides:

Where a people’s court at any level refers to a Guiding Case when adjudicating a similar case, [it] should quote the Guiding Case as a reason for its

adjudication, but not cite [the Guiding Case] as the basis of its adjudication. (emphasis added).

The Supreme People’s Court has similar requirements for the use of Guiding Cases. See id., Article 11. Article 11 Paragraph 1 provides:

In the process of handling a case, the personnel handling the case should inquire about relevant Guiding Cases. Where a relevant Guiding Case is quoted
in the adjudication document, [the personnel] should, in the part [of the document where they provide] reasons for their adjudication, quote the serial
number and the “Main Points of the Adjudication” of the Guiding Case.

Article 11 Paragraph 2 provides:

Where a public prosecution organ, a party to a case and his defender, or a litigation agent quotes a Guiding Case as a ground [for the] prosecution
(litigation) or defense, the personnel handling the case should, in [providing] the reasons for the adjudication, respond [as to] whether [they] referred
to the Guiding Case [in the course of their adjudication] and explain their reasons [for doing so]. (emphasis added).
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Squatting on Foreign Trademarks:

China’s Trademark Law and Related Judicial Cases*

Abstract

Foreign enterprises often intend to enter the Chinese
market to expand their business after their trademarks
have become quite renowned in their own countries. If
the trademarks of foreign enterprises have been registered
by others in China, can these enterprises obtain remedies
and how can they do so? These are issues of concern to
these enterprises. Through a hypothetical trademark
case, the author, who is an experienced judge of the
Beijing Intellectual Property Court, explains, in detailed
but simple terms, relevant Chinese legal provisions and
cases and then analyzes how the Chinese court would
handle the hypothetical case. For those who care about
the development of Chinese law, especially executives of
foreign enterprises and practicing lawyers, this article
is of great referential value.

Introduction

In March 2018, the author was invited to comment on a moot
court held at Peking University by the China Guiding Cases
Project. Through a trademark dispute between Huahao
Roast Duck Restaurant Co., Ltd. (f£4F K5 9848k # [z 3] ;
“Huahao”), a well-known restaurant in Beijing, and Bloom
Restaurant LLC (“Bloom”), a San Francisco-based restaurant
management company, the moot court demonstrated how
U.S. courts handle similar cases concerning squatting of
foreign trademarks.

In adjudicating this hypothetical case, three judges from
the United States and Japan' unanimously held that
plaintiff Huahaos well-known trademark in China had
become familiar to the relevant public in the United States.
Defendant Bloon’s acts—securing a U.S. registration for the
trademark “Huahao” and running a roast duck restaurant
named Huahao Beijing Cuisine in San Francisco—constituted
misrepresentation of the source of services, and, thus, Bloon’s
registration of the trademark “Huahao” should be cancelled.
During the adjudication, the three judges fully considered
relevant precedents.?

If a similar case occurred in China, how would a Chinese
court adjudicate the case? Through a hypothetical case named

Dr. YANG Jing
Judge of the Beijing Intellectual Property Court

the Saturday Steak House Case, this article provides an in-
depth analysis of relevant legal provisions and cases and
discusses how a Chinese court would adjudicate the Saturday
Steak House Case. With the analysis of this case, readers will
be able to deeply understand the relevant regulatory system
in China and understand the important role of cases in the
country’s adjudication.

Facts of the Saturday Steak House Case

Saturday Steak House (“SSH”; Chinese translation is “ £
FHERT”) is a century-old steakhouse located in New
York City. This restaurant is famous across the United States
and has won international awards, such as those from the
Michelin Guide. Trip Advisor lists SSH as one of the ten best
steakhouses in New York City. The English website of SSH is
aimed at the global audience and promotes the restaurant in
multiple languages, including Chinese. In recent years, SSH
has been negotiating with Chinese investors, with the intent
to enter the Chinese market.

—
“[...] the Paris Convention for the Protection of
Industrial Property [...] and [...] the Agreement
on Trade-Related Aspects of Intellectual Property
Rights [...]. China is a signatory country to the above
international treaties and Article 13 Paragraph 2 of the
Trademark Law is basically consistent with the content
provided in the above treaties”

e

—_— —
Tony is a Chinese American who resided in Los Angeles for
many years. He invited a winning contestant from 2018’s
Iron Chef America, a famous American cooking show, to
jointly open a restaurant named “ 2 >« 4 HE % /77, with a
sign board showing the words “Saturday Steak House”. The
restaurant became wildly popular in Beijing, ranking among
the top ten steakhouses in the city, according to Dianping.
com (a Chinese online travel review website). In 2019, this
restaurant received approval from Chinas Trademark Office
to register the “Saturday” and “ 2 5% trademarks, with
the designated service items being “cafeterias, cafés, catering
of food and drinks, restaurant services” in Class 43. Tony’s
restaurant did not apply for any other trademarks aside from
the two aforementioned ones.

China Guiding Cases Project
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In early 2020, SSH submitted an application, requesting that
the registration of the “Saturday” and “ Z ) 55" trademarks
by Tony’s restaurant on all designated service items in Class
43 be declared invalid. Can SSH’s claim be supported? To
answer this question, it is necessary to proceed from the
body of legal rules in China’s Trademark Law regarding the
protection of foreign trademarks and then explore possible
adjudication results.

Line of Thought for Adjudicating the Saturday Steak
House Case

The question as to whether SSH’s claim can be supported
depends on the analysis of the following legal issues. First, did
SSH obtain the exclusive right to use a registered trademark?
If the answer is in the negative, two other legal issues need
to be considered: can SSH claim that its unregistered
trademark in China is a “well-known trademark™ and be
protected accordingly? Alternatively, can SSH claim that
its unregistered trademark in China is a “trademark that

Sidebar 1:
Trademark Law of the People’s Republic of China
Article 4

[Any] natural person, legal person, or other organization who,
during his/its production and operation activities, needs to obtain
the exclusive right to use a trademark for his/its goods or services
should apply to the Trademark Office for trademark registration.
Malicious applications for registration of trademarks that are not
intended for use should be rejected.

The provisions of this Law concerning trademarks of goods apply
to service trademarks.

Article 7
The principle of good faith should be followed in the application

for registration and use of a trademark.

Trademark users should be responsible for the quality of goods
for which the trademark is used. Industrial and commercial
administrative departments at all levels should, through trademark
administration, stop acts of deceiving consumers.

Gl=EE S X
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has a certain impact” and that the defendant had malice in
preemptively registering the trademark? In the following
sections, the author will analyze these three legal issues one
by one by discussing relevant provisions of the Trademark
Law and cases. It should be noted here that any provision
of the Trademark Law concerning trademarks of goods, as
discussed below, applies to service trademarks (see Sidebar 1,
Article 4 Paragraph 2 of the Trademark Law).

1. Did SSH Obtain the Exclusive Right to Use a Registered
Trademark?

Article 30 of the Trademark Law of the People’s Republic of
China® (the “Trademark Law”) provides:

Where a trademark for which registration is
applied does not conform to relevant provisions of
this Law, or is identical with or similar to another
person’s registered or preliminarily approved
trademark for goods that are of the same type
as [the applicant’s goods] or similar to them, the
Trademark Office shall reject the application
without announcement.

In other words, the owner of a trademark that has already
been registered or preliminarily approved in China has the
legal right to exclude others from registering the identical
or similar trademark, regardless of whether the owner is a
Chinese or foreign citizen, or whether the trademark has been
registered or used in a foreign country. Article 30 reflects
that the Trademark Law adopts the principle of obtaining
the exclusive right to use a trademark by registration. After
obtaining the exclusive right to use a registered trademark,
the holder of the registered trademark can obtain legal rights
across China and can exclude others from using or applying
for registration of an identical or similar trademark.

In addition, it is worth noting that holders of foreign
trademarks do not need to make actual, extensive use of
their trademarks in China prior to registering them in the
country. According to the principle of voluntary application
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and the principle of good faith prescribed by Article 4 and
Article 7 of the Trademark Law, respectively, any persons
with actual intention to use such trademarks can apply for
their registration (see Sidebar 1).

Based on the provisions above (which also apply to service
trademarks), in the Saturday Steak House Case, if SSH had
registered the “Saturday” or “ £ 55" trademark in China
for services relevant to “cafeterias, cafés, catering of food
and drinks, restaurant services” in Class 43 prior to Tony’s
registration of these trademarks, SSH could, in accordance
with Article 30 of the Trademark Law, seek protection
of its exclusive right to use the registered trademark and
prohibit later applicants (Tony, in this case) from using or
applying for registration the identical or similar trademark
for services that are of the same type as SSH’s services or
similar to them.

Obviously, SSH did not apply to register these trademarks
in China, thus it cannot enjoy the exclusive right to use a
registered trademark or priority to a preliminarily approved
trademark. As aresult, SSH cannot rely on Article 30 of the
Trademark Law to stop Tony from registering or using the
“Saturday” and “ 2 55" trademarks on services relevant
to those in Class 43.

2. Can SSH Claim that Its Unregistered Trademark in China is
a “Well-Known Trademark” and be Protected Accordingly?

In 2001, China revised the Trademark Law. While adhering
to the principle of “obtaining the exclusive right to use
[a trademark] by registration”, China adopted reasonable
components from the system of “obtaining the exclusive right
to use [a trademark] by use”. Since that revision, the Trademark
Law has contained provisions that protect trademarks that
are not registered in China but have actually been used in
the country.* Protection for these trademarks is based on the
degree to which they are actually known. The specific content
regarding this protection is mainly reflected in the “provision
for protecting an unregistered well-known trademark” (i.e.,
Article 13 Paragraph 2 of the Trademark Law) (see paragraphs
below) and the “provision for protecting an unregistered
trademark that has a certain impact” (i.e., Article 32 of the
Trademark Law) (see next section).

Article 13 Paragraph 2 of the Trademark Law provides the
following to protect unregistered well-known trademarks:

Where a trademark for which registration is
applied— [for use] on goods that are of the same
type as [goods bearing] another person’s well-
known trademark that is unregistered in China
or similar to [those goods]—is a reproduction,
an imitation, or a translation of the well-known
trademark, and is prone to cause confusion, [the

trademark] shall not be registered and shall be
prohibited from being used.

According to Article 6bis of the Paris Convention for the
Protection of Industrial Property’® (the “Paris Convention”)
and Article 16 Paragraph 2 of the Agreement on Trade-Related
Aspects of Intellectual Property Rights® (the “TRIPS”), an owner
of a well-known trademark may request that the registration
of a trademark which is used on goods that are of the same
type as [goods with the well-known trademark] or similar
to them and which constitutes a reproduction, an imitation,
or a translation of the well-known trademark and is prone to
cause confusion, be refused or cancelled, and the use of the
trademark be prohibited. China is a signatory country to
the above international treaties and Article 13 Paragraph 2
of the Trademark Law is basically consistent with the content
provided in the above treaties. Therefore, if the owner of
a foreign trademark does not apply for registration of his’
well-known trademark in China, he can claim, in accordance
with Article 13 Paragraph 2 of the Trademark Law, that
others be prohibited from registering or using the identical
or similar trademark.

According to Article 13 Paragraph 2 of the Trademark Law,
in order to obtain protection for an unregistered well-
known trademark, one needs to satisfy three elements: (1)
the trademark requested to receive protection is a well-
known trademark; (2) the trademark in dispute constitutes a
reproduction, an imitation, or a translation of the well-known

Sidebar 2:

Provisions of the Supreme People’s Court on Several Issues
Concerning the Adjudication of Administrative Cases Involving
Authorization or Confirmation of Trademark Rights

Article 12

Where a party claims, in accordance with Article 13 Paragraph 2
of the Trademark Law, that the trademark in dispute constitutes
a reproduction, an imitation, or a translation of his unregistered
well-known trademark and should not be registered or should
be invalidated, a people’s court should comprehensively
consider the following factors and influences among them
to determine whether [the trademark in dispute] is prone
to cause confusion:

(1) the similarity of the trademark signs;

(2) the similarity of the goods;

(3) the distinctiveness of the trademark requested for protection
and the degree to which it is known;

(4) the degree of attention paid by the relevant public [to the
trademark requested for protection];

(5) other relevant factors.

A trademark applicant’s subjective intent and evidence of
actual confusion can be used as reference factors to determine
the possibility of confusion.

(emphasis added)
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trademark; (3) the registration or use of the trademark in
dispute is prone to cause confusion and the interests of the
owner of the well-known trademark may be harmed.

Element (1) is the prerequisite to and basis for applying
Article 13 Paragraph 2. The plaintiff must first prove that his
trademark constitutes a well-known trademark in China (see
below). Afterwards, the court will determine whether Elements
(2) and (3) are established. When determining Element (3)
(i.e., whether the registration or use of the trademark in dispute
is prone to cause confusion), the court will, based on Article
12 of the Provisions of the Supreme Peoples Court on Several
Issues Concerning the Adjudication of Administrative Cases
Involving Authorization or Confirmation of Trademark Rights,
comprehensively consider five major factors and influences
among them (see Sidebar 2).* Article 12 further clearly
provides: “[a] trademark applicant’s subjective intent and
evidence of actual confusion can be used as reference factors
to determine the possibility of confusion”

It must be emphasized that when the plaintiff’s trademark
does not constitute a well-known trademark in China, there is
no need to discuss whether the defendant (i.e., the applicant
for the trademark in dispute) has the malice to imitate the
trademark. This is because the relief granted to unregistered
well-known trademarks prohibiting others from imitating
them is a unique protection that the registration system
provides to such well-known trademarks; unregistered
trademarks that are ordinary, instead of being well-known,
cannot rely on this provision to enjoy the protection for a
well-known trademark.

For example, in the IPHONE Trademark Case, the Supreme
People’s Court (the “SPC”) decided that because the
“IPHONE” trademark that Apple Inc. used on its mobile
phones had not become well-known in China, the court did
not need to adjudicate Apple Inc’s claim that was based on

Sidebar 3:

Opinions of the Supreme People’s Court on Several Issues
Concerning the Adjudication of Administrative Cases Involving
Authorization or Confirmation of Trademark Rights

Article 18
fsvd

A trademark that is actually used and known to the relevant
public of a certain range within the territory of China should
be determined to be a trademark that has been used and has
a certain impact. If there is evidence to prove that a prior
trademark has been used for a certain period of time and in a
certain area, and has a certain sales volume or advertising, etc.,
[the trademark] may be determined to have a certain impact.

[...]
(emphasis added)
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Article 13 Paragraph 2 of the Trademark Law. As a result,
the court rejected Apple Incs litigation requests.’

As for how to specifically prove that Element (1) is satisfied,
in the Interpretation of the Supreme Peoples Court on Several
Issues Concerning the Application of Laws in Adjudicating Civil
Cases Involving Disputes Over the Protection of Well-Known
Trademarks, the SPC interprets “well-known trademark™ as
“a trademark that is well known to the relevant public within
the territory of China”'® According to Article 18 Paragraph
2 of Opinions of the Supreme Peoples Court on Several Issues
Concerning the Adjudication of Administrative Cases Involving
Authorization or Confirmation of Trademark Rights,"" the
expression “within the territory of China” modifies both
“actually used” and “known to the relevant public of a certain
range”. Therefore, this is generally referred to as the “used
domestically + known domestically” dual geographical
restrictions (see Sidebar 3).

Specifically, in order to meet the “used domestically + known
domestically” conditions for a foreign well-known trademark,
the plaintiff must prove that the three points listed below
are all established.

(1) The Plaintiff’s Trademark Is Known to the Relevant Public
Within the Territory of China

The relevant public within the territory of China usually refers
to people who reside or mainly reside within the territory of
China and does not include people who work or live overseas
on a long-term basis, overseas Chinese, or foreigners who are
staying within the territory of China for a short period of time.
In addition, the relevant public within the territory of China
usually includes consumers of goods or services, as well as
other business operators closely related to the marketing of
those goods or services.

Knowledge of the relevant public can usually be proved by
questionnaires, online comments, media reports and reviews,
records of awards, etc. The most important and effective
evidence is that the plaintift’s trademark has been used in the
Chinese market continuously and extensively, and through this
use the trademark has accumulated reputation and recognition.

(2) The Territory Within Which the Plaintift’s Trademark is
Well-Known is Limited to the Region of Mainland China

With respect to the geographical scope of well-known
trademarks, regulations differ from country to country. Some
countries protect a trademark that is well-known in a foreign
country. Some other countries require that a trademark must
be well-known locally before protection is granted, with the
rationale that local consumers are often not familiar with
well-known foreign trademarks. This regional limitation
reflects the independence of the trademark laws of individual
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countries. In the actual application of the Trademark Law,
Chinese courts and other relevant authorities require that
the plaintiff’s commercial use of his trademark have taken
place in the territorial jurisdiction of China, that is, within
mainland China.

(3) The Plaintiff’s Trademark Must Have Been in Extensive
and Continuous Use Within China

Article 14 Paragraph 1 Items (1) to (4) of the Trademark Law
prescribe the legal circumstances concerning the determination
of awell-known trademark. The determination of a well-known
trademark may be based on a comprehensive judgment of
multiple factors, including the degree to which the relevant
public knows the trademark, the duration of use of the
trademark within the territory of China, the duration, degree,
and geographical scope of the publicity of the trademark,
and the record of protecting the trademark as a well-known
trademark (see Sidebar 4). As far as these factors are concerned,
not every factor must be met, but the most important and basic
factor is the continuous use and publicity of the trademark
within the territory of China.

According to Article 48 of the Trademark Law, “use” refers to
“acts—the use of trademarks on goods, packaging or containers
for goods, and documents for transacting goods, or the use of
trademarks in advertising, exhibitions, and other commercial
activities—taken to identify the source of goods” (see Sidebar
4). Injudicial practice, the courts also generally follow Article
48 of the Trademark Law to understand “publicity” as “the use
of trademarks on goods, packaging or containers for goods,
and documents for transacting goods, or the use of trademarks
in” “advertising, exhibitions, and other commercial activities”
for goods or services.

For a trademark lacking actual use, even if the owner of
the trademark has conducted promotional activity, it is still
difficult for the relevant public to determine that the mark is
a type that can identify the source of goods or services. This
is due to the fact that, where the relevant public is unable to
obtain the related goods or services, the quality assurance
function of the trademark cannot be realized, and therefore
it is difficult to establish truly credible brand recognition
among the relevant public.

According to the above analysis of Article 13 Paragraph 2
of the Trademark Law, in the Saturday Steak House Case, if
SSH intends to claim that the disputed trademarks “Saturday”
and “Z#] 55" that Tony applied to register constitute a
reproduction, an imitation, or a translation of its unregistered
well-known trademark, SSH must prove, in accordance
with Article 13 Paragraph 2 of the Trademark Law, that
its trademark has become a well-known trademark that is
known to the relevant public within the territory of China.
Because SSH does not actually operate or advertise in China,

nor does it cooperate with or authorize others to operate
in China, the relevant public within the territory of China
cannot purchase its goods or services. Objectively, only
Chinese consumers who return from the United States can
know of SSH’s brand. Even if a small portion of the relevant
public can, through the Internet, learn about the well-known
nature of SSH in the United States, the degree to which SSH
is known still cannot reach the level required by the well-
known trademark provision of Article 13 Paragraph 2 of
the Trademark Law.

Therefore, if there is insufficient evidence of the actual use
and publicity of SSH within the territory of China, it will likely
not be possible to obtain relief from Article 13 Paragraph 2
of the Trademark Law because the requirements for proving
the existence of a “well-known trademark” are not met. Since
neither “Saturday” nor “ 2 # 55" is a well-known trademark,
the court will not need to consider whether defendant Tony
and his partner have maliciously used and registered the
trademarks.

A large number of judicial cases support this point: it is
difficult to obtain the support of Article 13 Paragraph 2 of
the Trademark Law based solely on the use of a trademark in
a foreign country and the degree to which it is known in that
country. For example, in the 2016 Hermeés Case," the SPC
decided that Hermes International, a company in France,
should prove the use of its trademark in mainland China.
However, the reporting activity in publications such as Ta Kung
Pao, as submitted by the company, all occurred in Hong Kong;
this was not enough to prove that the company’s trademarks

Sidebar 4:
Trademark Law of the People’s Republic of China
Article 14

A well-known trademark should, based on requests of the parties,
be determined as a fact that needs to be determined in the handling
of a trademark case.

The following factors should be considered in the determination

of a well-known trademark:

(1) the degree to which the relevant public knows the trademark;

(2) the duration of use of the trademark;

(3) the duration, degree, and geographical scope of any publicity
of the trademark;

(4) the record of protecting the trademark as a well-known
trademark;

(5) other factors that make the trademark well-known.

B
Article 48

The use of trademarks referred to in this Law refers to acts—the
use of trademarks on goods, packaging or containers for goods,
and documents for transacting goods, or the use of trademarks in
advertising, exhibitions, and other commercial activities—taken
to identify the source of goods.
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“i BHAE” and “HERMES”, which were unregistered in China,
were known to the relevant public in mainland China.

In addition, although domestic newspapers and magazines,
such as Information Times, also reported on Hermes
International and its products, Hermés International could
not prove the circulation and scope of these newspapers and
magazines at that time, nor could the company prove the
duration of these reports. Other evidence could not prove
the “#% % 1:” trademark was widely known to the relevant
public in mainland China. Therefore, the disputed “& % 4£”
trademark did not constitute an unregistered well-known
trademark in China and Hermes International’s request that
the disputed trademark be revoked, in accordance with Article
13 Paragraph 2 of the Trademark Law, could not be supported.

3. Can SSH Claim that Its Unregistered Trademark in China is
a “Trademark that Has a Certain Impact” and the Defendant
had Malice in Preemptively Registering the Trademark?

The analysis in the preceding section clearly demonstrates
that before becoming well-known, trademarks not registered
in China can hardly obtain the same level of protection as
that for registered trademarks. However, this does not mean
that the Trademark Law condones the malicious snatching
of another person’s business interests. An unregistered
trademark that has obtained, through use, a certain impact,

Sidebar 5:

Provisions of the Supreme People’s Court on Several Issues
Concerning the Adjudication of Administrative Cases Involving
Authorization or Confirmation of Trademark Rights

Article 23

Where a prior user claims that a trademark applicant preemptively
registered by improper means a trademark that the prior user has
used and that has a certain impact, if the trademark in prior use
has [indeed] a certain impact and the trademark applicant knows
or should know of the trademark, it can be presumed that [the
registration] constitutes “preemptive registration by improper
means. However, an exception exists when the trademark
applicant adduces evidence to prove that he does not have
the malice to use the goodwill of the trademark in prior use.

Where a prior user adduces evidence to prove that his prior
trademark has been used for a certain period of time and in
a certain area, and has a certain sales volume or advertising,
etc., a people’s court may determine that [the trademark] has a
certain impact.

Where a prior user claims that a trademark applicant has—for
a type of goods that is not similar [to those of the prior user]—
applied for the registration of a trademark that the [prior user]
has used prior to [the applicant] and that has a certain impact,
[and consequently] violated Article 32 of the Trademark Law,
the people’s court shall not support [the claim].

(emphasis added)
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does have some benefits that should be legally protected
and that guard against preemptive registration. To this end,
Article 32 of the Trademark Law provides:

Pr— —
“[...] before becoming well-known, trademarks not
registered in China can hardly obtain the same level
of protection as that for registered trademarks.
However, this does not mean that the Trademark Law
condones the malicious snatching of another person’s
business interests.”

— —

An application for trademark registration must
not harm the existing prior right of another,
or preemptively register by improper means a
trademark that has been used by another and
that has a certain impact.

This is called the “provision for protecting an unregistered
trademark that has a certain impact” On paper, the protection
obtained by an unregistered trademark that has a certain impact
can prohibit others from registering an identical or similar
trademark and this protection affords almost the same scope of
exclusion as an unregistered well-known trademark. However,
the “provision for protecting an unregistered trademark that
has a certain impact” and the “provision for protecting an
unregistered well-known trademark” are innately different, and
each of the two clearly applies a different logic. The legislative
basis of the former is to safeguard the principle of good faith
in the registration of trademarks as prescribed by Article 7
of the Trademark Law; protecting a trademark that has been
used and has a certain impact to curb malicious preemptive
registration of the trademark is an effective supplement to the
trademark registration system.

The Trademark Law does not specify to what degree an
unregistered trademark of the plaintiff needs to be known before
it is determined to be a trademark that “has a certain impact,
nor does it specify how the defendant’s malice to preemptively
register the trademark must be manifested. However, based
on Article 23 of the Provisions of the Supreme People’s Court
on Several Issues Concerning the Adjudication of Administrative
Cases Involving Authorization or Confirmation of Trademark
Rights" (see Sidebar 5), Chinese courts, in adjudicating cases
regarding trademark oppositions, reviews of non-registration
of trademarks, and invalidation of trademarks, consider four
important elements when applying the “provision for protecting
an unregistered trademark that has a certain impact™ (1) before
the date when the disputed trademark is applied for registration,
the other party’s trademark has already been used and has
had a certain impact; (2) the disputed trademark is identical
with or similar to the other party’s trademark; (3) the goods
or services for which the disputed trademark is used are, in
principle, identical with or similar to the goods or services for
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which the other party’s trademark is used; and (4) the applicant
for the disputed trademark has malice.

Elements (2) and (3) are prerequisites. Afterwards, the judge
may, at the same time, comprehensively consider Elements
(1) and (4)—the state of use of the unregistered trademark for
which the plaintift seeks protection and the degree to which
the unregistered trademark is known, and the extent of the
defendant’s subjective malice—and ultimately determine
whether to prohibit the defendant’s trademark registration
application. In other words, this is different from the “provision
for protecting an unregistered well-known trademark’, the
application of which requires that the plaintiff’s trademark be
first determined to be a well-known trademark in China before
examining whether the defendant has reproduced, imitated, or
translated the plaintiff’s trademark. This distinction reflects
that the jurisprudential underpinnings of the two protection
provisions are different.

Early judicial cases show that when applying Article 32 of
the Trademark Law, a court usually required that the plaintiff
have actually used his trademark “within the territory of
China”, or the trademark could hardly be found to “have a
certain impact” in China. For example, in the MUJI Case
adjudicated in 2012, the SPC decided that:

This array of evidence [...] can only prove [...]
the publicity and use of the “MU]JI” trademark
in Japan, Hong Kong (China), and other regions,
as well as the degree to which the trademark is
known in these regions. The evidence cannot
prove that the “MUJT” trademark is actually used
in mainland China for towels and similar products
within Class 24 and that it has a certain impact."

However, recent judicial cases show that the courts have
increasingly relaxed the requirements regarding the use of
the plaintiff’s trademark within the territory of China. This
is closely related to the development of international cross-
border e-commerce and the Internet in recent years. For
some enterprises, prior to their entering mainland China to
begin actual operations there, their trademarks, due to the
enterprises’ reputation in foreign markets and their promotion
focused on the Chinese public, have already had a certain
impact on the relevant public in China.

If a person has the malice to preemptively register an
unregistered trademark that has a certain impact in China,
the trademark owner may file an objection with the National
Intellectual Property Administration, or apply for an
invalidation, in case the preemptive registration has already
occurred. In such cases, the National Intellectual Property
Administration and judicial authorities will comprehensively
consider the actual use and publicity of the plaintiff’s
trademark “within and without the territory of China’, and

then, in combination with the defendant’s malice, make a
final judgment of the case. The following two cases are prime
examples of cases of this type.

(1) Australias AESOP Trademark Case'®

Beginning in 1994, Emeis Cosmetics Pty. Ltd. (“Emeis
Company”), an Australian company, applied for and received
approval to register the “AESOP” trademark in various
countries and regions, including Australia, Canada, the United
Kingdom, the United States, France, South Korea, Singapore,
Switzerland, and Hong Kong.

Since 2003, Emeis Company has opened multiple “AESOP”
brand stores in different places, including Australia (Melbourne),
Taiwan, Paris, and Hong Kong. Although, at the time of this
case, it had not opened any stores within the territory of China,
consumers in mainland China were very aware of Emeis
Company’s products and the “AESOP” trademark through
extensive advertising and coverage in the Chinese media and
through overseas, surrogate purchasing platforms and other
methods used by mainland Chinese consumers.

On January 25, 2006, defendant WANG Zhongwei, who was
in China, applied for the registration of the No. 5140243
“AESOP’S” trademark under Class 3, which includes “soaps,
bath salts, stain removers, shining preparations and polishes,
essential oils, cosmetics, perfumes, incenses” and other goods.
Emeis Company requested that the trademark administrative
organs prohibit the registration. The National Intellectual
Property Administration, the first-instance court, and the
second-instance court did not support Emeis Company’s
claim. Emeis Company then applied to the SPC for a retrial.
In 2018, the judgment rendered by the SPC supported Emeis
Company’s claim. The SPC decided that:

Article 31 of the Trademark Law [i.e., Article
32 of the Trademark Law, as amended in 2019]
provides that an application for trademark
registration must not preemptively register by
improper means a trademark that has been used
by another and that has a certain impact. In this
case, [...] in combination with the additional
evidence submitted by Emeis Company [...], it
can be proved that before the date of the disputed
trademark application, Emeis Company’s
cosmetics with the AESOP brand have been
reported on websites including People.cn [...]
and newspapers such as Nan Guo Morning
Post [...]. In addition, Tianya [...] and other
domestic large-scale BBS forums that are quite
well-known and have many registered users
have publicized Emeis Company’s products
and purchasing channels. Consumers in China
are also purchasing Emeis Company’s AESOP
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cosmetic products through surrogate purchasing
platforms, online shopping, and other channels.

Based on the media reports submitted by the
retrial applicant, the professional nature of the
media involved, and the knowledge of the brand’s
cosmetics expressed by the relevant public on
relevant forums, it can be determined that the
“AESOP” trademark has already had a certain
impact in cosmetics-related fields before the
date of the disputed trademark application. Of
course, these news reports or review articles do
not indicate that the retrial applicant took the
initiative to carry out this type of commercial
marketing. But it is undeniable that, through
media reports and other means, the relevant

among the relevant public as a result of publicity
and sales, can determine that the cited trademark
has been used within the territory of China and
has been known to the public.

The court ascertained that Shenzhen Lejian Company, which
was registered and controlled by defendant LI Jialin (i.e.,
the applicant of the disputed “TOPPIK” trademark), was
primarily engaged in producing wig adhesives and similar
products. Thus, Shenzhen Lejian Company was basically
operating in the same business field as that of plaintiff Church
& Dwight Co., Inc. Given that the plaintift had a long history
of operating in this field and that its trademark has been
registered in many countries and regions, defendant LI Jialin
should have known of the plaintiff and its prior trademark.
The Beijing Intellectual Property Court further pointed out:

public has already formed an awareness that
“AESOP” is a product of the retrial applicant.
Therefore, the existing evidence can prove that before
the date of the disputed trademark application,
[...] “AESOP” has, through publicity, become, to
a certain degree, known among cosmetics-related
goods. The [retrial] respondent’s application for
the “AESOP’S” trademark for cosmetics-related
goods violates Article 31 of the Trademark Law
and should not be approved.

(emphasis added)
(2) TOPPIK Trademark Case'

Spencer Forrest, Inc. has been using the “TOPPIK” trademark
on its hair growth products since 1996 and received approval
to register the trademark in the United States in 2002. The
company subsequently registered the trademark in many
countries and regions across the globe. Since 1999, the
company has also introduced and publicized TOPPIK products
in Hong Kong and Taiwan through newspapers and magazines.
Furthermore, in 1999, the company’s official website began
to promote hair growth products using the TOPPIK logo
and packaging. With the development of e-commerce, the
company’s products can be sold directly through various
channels, including the Internet and surrogate purchasing
platforms. Currently in China, the relevant public can directly
purchase the company’s products from online shopping
platforms such as Taobao. Based on these facts, the Beijing
Intellectual Property Court decided that:

Although [the plaintiff], Church & Dwight Co.,
Inc. (which acquired Spencer Forrest, Inc.), cannot
provide evidence of direct sales in mainland
China before the date of the disputed trademark
application, [this court], having considered that
the company’s products have been continuously
produced since 1999 and have gained recognition
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The court notices that the text of the cited
trademark [i.e., the “TOPPIK” trademark that
Spencer Forrest, Inc. has used prior to the
defendant] is a combination of English characters
and the name created is highly distinctive. The
characters used are exactly the same as those
used in the disputed trademark. When used
in Hong Kong and Taiwan, the cited trademark
includes both the English mark and Chinese
characters “Ding Feng”.

LI Jialin also registered the Chinese characters
“Ding Feng” as a trademark and has used these
characters and the disputed trademark at the
same time. In the sales of his products, LI Jialin
has also used such promotional language as
“Ding Feng’s hair-building fibers have been
approved by the FDA” These facts are sufficient
to show that LI Jialin actually knows of Spencer
Forrest, Inc. and its prior trademark; he had clear
malice to preemptively register the trademark,
violating the principle of good faith.

[...] based on the above facts, [it is clear that] prior
to the date of the disputed trademark application,
the relevant public in China have had various
means, including promotional coverage and
sales through surrogate purchasing platforms, to
understand the prior trademark. The disputed
trademark in this case completely imitates
the characters of the cited trademark, and,
without reasonable grounds, LI Jialin had also
registered other renowned trademarks in the hair
restoration sector, such as “Mao Bo Shi” [literally
“Dr. Hair”] and “Bao Kang Si” [“Propecia”].
Upon comprehensive consideration of various
circumstances, including the clear malice in
the registration of the disputed trademark,
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the originality of the cited trademark, the
distinctiveness of the trademark, the history
of use, and the degree to which the trademark
is known, this court opines that the disputed
trademark has violated the provision of Article
31 of the Trademark Law regarding “preemptive(]
regist[ration] by improper means a trademark
that has been used by another and that has a
certain impact”.

(emphasis added)

In light of the above analysis, in the Saturday Steak House Case,
SSH can raise a claim based on Article 32 of the Trademark Law
to prohibit Tony from preemptively registering its trademark.
To do so, SSH must prove that its trademark, for which it is
requesting protection, has a certain impact in China and that
Tony’s trademark registration constitutes malicious preemptive
registration of SSH’s trademark. As mentioned above, unlike
the “provision for protecting an unregistered well-known
trademark’, the court will have to comprehensively consider
whether SSH’s trademark has a certain impact and whether
Tony had the malice to preemptively register SSH’s trademark.
When determining whether SSH’s trademark has a certain
impact, the evidence considered by the court is similar to that
considered in the determination of a well-known trademark.
Hence, SSH must submit evidence showing the actual use and
publicity of its trademark in China and related circumstances.

Notwithstanding that SSH has no actual operations in mainland
China, if it has carried out a large amount of advertising in
China or has allowed the Chinese public to have access to its
goods or services through e-commerce sales, SSH can refer
to the Australia’s AESOP Trademark Case and the TOPPIK
Trademark Case to advocate that the court comprehensively
consider the actual use and publicity of SSH’s trademark
“within and without the territory of China’, and, in combination
with the defendant’s malice, make a judgment of the case.

Conclusion

Drawing on the above discussion, it is clear that foreign
enterprises that own trademarks can seek protection through
three systems provided by the Trademark Law in China.

The first system protects registered trademarks. China
implements a system of acquisition-through-registration.
Registration is the most effective evidence for obtaining
the exclusive right to use a trademark. No one is allowed
to register a trademark that is identical with or similar to an

Law CoNNECT 11 (June 2020), also available at STANFORD LAw ScHooL CHINA GUIDING CASES PROJECT, June 2020, http://cge.law.stanford.edu/
commentaries/clc-9-202006-32-yang-jing. The original, Chinese version of this Commentary was edited by Audrey Xin Shen, Wency Yu, and Dr. Mei

already-registered trademark for the same or similar type of
goods. Therefore, foreign right holders intending to enter
the Chinese market should first register their trademarks
for the corresponding goods or services.

The second system protects well-known trademarks. Asa
member country of the Paris Convention and TRIPS, China
fulfills its obligations on the protection of well-known
trademarks in accordance with the international conventions.
Well-known trademarks that are not registered in China but
are widely known to the relevant public in China are given
protection that is similar to that for registered trademarks.
Other parties are prohibited from making a reproduction,
an imitation, or a translation of a well-known trademark. To
exclude others from registering his well-known trademark,
the right holder must provide evidence of continuous
production, operation, and publicity within the territory of
China, making the trademark widely known to the relevant
public. Otherwise, it will be difficult to obtain relief excluding
others from registering the trademark based on the provision
for protecting unregistered well-known trademarks.

The third system protects trademarks that have a certain impact.
In response to malicious trademark squatting behavior, the
Trademark Law has established the fundamental principle of
good faith, prohibiting any preemptive registration of another’s
trademark by improper means. A holder of a trademark that
has been used but is not registered in China should submit
evidence showing the period of time during which and the
area in which the trademark has been used, along with related
sales volume or advertising information, etc. This is to prove
that the trademark is known to the relevant public of a certain
range and can be determined to be a trademark that “has a
certain impact”. Recent judicial cases show that Chinese courts
have increasingly considered the use of trademarks in foreign
countries. Thus, if a trademark owner can provide evidence
to show that his trademark is registered and has been used
in a foreign country, or that the trademark has an impact in a
foreign country, the requirements for him to prove actual use
of the trademark in China will be less stringent. This approach
increases the protection for renowned foreign trademarks.

In summary, in the Saturday Steak House Case, it SSH can
prove that its trademark has a certain impact in China, and
that Tony and other defendants used improper means to
preemptively register a trademark that has been used by
SSH and that has a certain impact, then SSH can seek relief
based on Article 32 of the Trademark Law to prohibit Tony
from preemptively registering and using its trademark. @
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PP AR REGATE) (Trademark Law of the People’ Republic of China), passed and issued on Aug. 23, 1982, effective as of Mar. 1, 1983, amended four times, most
recently on Apr. 23, 2019, effective as of Nov. 1, 2019, http://www.sipo.gov.en/zetg/zefgflfg/flfgsb/fl_sb/114093 Lhtm.

4 The Trademark Law (amended in 2013) retained this content, which was included in Article 13, Article 31, and Article 41.

5 Paris Convention for the Protection of Industrial Property, signed in Paris on Mar. 20, 1883, as amended on September 28, 1979, https://wipolex.wipo.int/zh/text/288514.
Article 6bis includes the following content:
(1) The countries of the Union undertake, ex officio if their legislation so permits, or at the request of an interested party, to refuse or to cancel the registration,
and to prohibit the use, of a trademark which constitutes a reproduction, an imitation, or a translation, liable to create confusion, of a mark considered by
the competent authority of the country of registration or use to be well known in that country as being already the mark of a person entitled to the benefits
of this Convention and used for identical or similar goods. These provisions shall also apply when the essential part of the mark constitutes a reproduction
of any such well-known mark or an imitation liable to create confusion therewith.
¢ Agreement on Trade-Related Aspects of Intellectual Property Rights, signed in Marrakesh, Morocco on Apr. 15, 1994, https://www.wipo.int/treaties/en/text jsp?file_id=305907.
Article 16 Paragraph 2 provides:
Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In determining whether a trademark is well-known, Members
shall take account of the knowledge of the trademark in the relevant sector of the public, including knowledge in the Member concerned which has been
obtained as a result of the promotion of the trademark.

» DT

7 The terms “he”, “him’, and “his” as used herein are, unless the context indicates otherwise, gender-neutral terms that may refer to “she”, “her”, “it’, and “its”

SR AREE AT T EE AR BAT RN T M HED  (Provisions of the Supreme People’s Court on Several Issues Concerning the Adjudication of
Administrative Cases Involving Authorization or Confirmation of Trademark Rights), passed by the Adjudication Committee of the Supreme People’s Court on Dec. 12,
2016, issued on Jan. 10, 2017, effective as of Mar. 1, 2017, http://www.court.gov.cn/zixun-xiangqing-34732.html.

5 (2016) & AT 933865 47 UK A ((2016) Zui Gao Fa Xing Shen No. 3386 Administrative Ruling), rendered by the Supreme People’s Court on Dec. 27, 2016, full text

available on the Stanford Law School China Guiding Cases Project’s website, at http://cge.Jaw.stantord.edu/judgments/spe-2016-zui-gao-fa-xing-shen-3386-administrative-ruling,

B A B X T F S0 BI0E B ARBRAP 09 U 2 80 ¢ o B e 35 T B M09 B8 4% ) (Interpretation of the Supreme People’s Court on Several Issues Concerning

the Application of Laws in Adjudicating Civil Cases Involving Disputes Over the Protection of Well-Known Trademarks), Article 1, passed by the Adjudication Committee

of the Supreme People’s Court on Apr. 22, 2009, issued on Apr. 23, 2009, eftective as of May 1, 2009, http://www.npe.gov.en/zgrdw/npe/xinwen/fztd/sfjs/2009-04/27/
content_1499993.htm.

"The China National Intellectual Property Administration has provided a similar definition. See {3.% W 473A EAFeR4P MAEY  (Regulation on the Determination and

Protection of Well-Known Trademarks), issued by the State Administration for Industry and Commerce on Apr. 17, 2003, effective as of June 1, 2003, revised on July 3, 2014,

effective as of Aug. 3, 2014, http://spw.sbj.cnipa.gov.en/zcfg/201407/120140714_226601.html. Article 2 of the Regulation states, “a well-known trademark is a trademark

that is well known to the relevant public in China”

U {FHARKRER TV EGAFRAMAITH RS T RMAE L) (Opinions of the Supreme People’s Court on Several Issues Concerning the Adjudication of Administrative

Cases Involving Authorization or Confirmation of Trademark Rights), issued on and effective as of Apr. 20, 2010, http://zseq.court.gov.en/sfjs/201004/t20100426_4532 htinl,

(2016) & E4T P 20885 4T B A ((2016) Zui Gao Fa Xing Shen No. 2088 Administrative Ruling), rendered by the Supreme Peoplé’s Court on Sept. 23, 2016, full text

available on the Stanford Law School China Guiding Cases Project’s website, at http://cge.law stanford.edu/judgments/spe-2016-zui-gao-fa-xing-shen-2088-administrative-ruling.

BURBARERRATH R AARRBATEE S T RMHAZ)  (Provisions of the Supreme People’s Court on Several Issues Concerning the Adjudication of
Administrative Cases Involving Authorization or Confirmation of Trademark Rights), supra note 8.

1 (2012) 474 F H2547H#) % ((2012) Xing Ti Zi No. 2 Administrative Judgment), rendered by the Supreme People’s Court on June 29, 2012, full text available on the

Stanford Law School China Guiding Cases Project’s website, at http://cgc.law.stanford edu/judgments/spe-2012-xing-ti-zi-2-administrative-jud gment.

(2018) # & iE4T A 18547 #4 #& ((2018) Zui Gao Fa Xing Zai No. 18 Administrative Judgment), rendered by the Supreme People’s Court on May 14, 2018, full text available

on the Stanford Law School China Guiding Cases Project’s website, at http://cgc Jaw.stanford.edu/judgments/spc-2018-zui-gao-fa-xing-zai- 18-administrative-judgment.

(2016) F73474031275 47 EF) 3 ((2016) Jing 73 Xing Chu No. 3127 Administrative Judgment), rendered by the Beijing Intellectual Property Court on Feb. 28,2017,

full text available on the Stanford Law School China Guiding Cases Project’s website, at http://cgc.law.stanford.edu/judgments/beijing-2016-jing-73-xing-chu-3127-

administrative-judgment.
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Japan and China’s Belt and Road Initiative*

Abstract

In 2019, Italy joined the Belt and Road Initiative (the
“BRI”) by signing a memorandum of understanding
with China, thereby becoming the first Group of Seven
(“G77) country to participate in this initiative. Japan,
another G7 country, has kept a prudent distance from
the BRI. Will Italy’s memorandum of understanding
work as a model for Japans engagement with the
BRI? To answer this question, the author explains,
from economic and strategic perspectives, interests
that Japan has in relation to the BRI and analyzes
their differences as compared with Italy. The author
then explains various concerns that hinder Japan’s
involvement in the BRI and describes the approach
that Japan has taken to balance its interests and
concerns. At the end of the article, the author briefly
analyzes the impact that COVID-19 might have on
Japan’s approach to the BRI

Introduction

In 2019, Italy signed a memorandum of understanding
with China (*MOU”)' to become the first Group of
Seven (“G77) country to join the Belt and Road Initiative
(the “BRI”). Since the BRI was formally announced in
2015,% Japan, which is also a member of the G7, has kept
a prudent distance. As China has provided neither a
fixed template to join the BRI nor a clear membership
protocol explaining how to “join” the initiative,® one
might wonder whether the path followed by fellow G7
country Italy in its MOU may work as a good model for
Japan’s engagement with the BRI. This article answers
this question by first examining Japan’s interests related
to the BRI and comparing them with those of Italy. It
then explains Japan’s concerns about the initiative and the
approach it has taken in light of its concerns and interests.
Finally, the article briefly discusses how COVID-19 could
affect Japan’s approach to the BRI

Japan’s Interests in the BRI

Japan’s interests in its engagement with the BRI span both
economic and strategic considerations.

Kentaro Ikeda

1. Economic Considerations

From an economic standpoint, Japan can benefit from its
engagement with the BRI in two major ways, as explained below.

(1) As Chinas Partner in Developing Infrastructure Projects

The first major way is to be a partner of China in building
infrastructure in developing countries. China and Japan
have been competitors in the export and development of
infrastructure for foreign countries, especially Asian countries.
The two countries have competed during the bidding process
for projects such as a high-speed railway project in Indonesia
and a deep sea port in Bangladesh.* This competition has hurt
both Japan and China. For example, China won the high-
speed railway project in Indonesia but struggled to secure the
generous funding it promised during the bidding process, and
the construction has not proceeded as planned.®

Cooperation, on the other hand, will likely lead to gains for
both countries. Tt is important to recognize that Japan and
China have different strengths in building infrastructure.
Japan’s strengths include technology (e.g., energy efficient
technologies and compact infrastructure),” project
management, and finance. In contrast, China has strong
cost competitiveness, in addition to funds and experience
with specific types of infrastructure.” Therefore, collaboration
between the two countries will likely lead to more efficient
infrastructure.

(2) As a User of BRI-Related Infrastructure

The second major way for Japan to benefit from its
engagement with the BRI is as a user of infrastructure. Japan
isa prominent investor in some countries that will be home to
BRI-related projects. For example, in 2017, Japan and China
were the No. 1 and No. 2 outside investors, respectively, in
members countries of the Association of Southeast Asian
Nations (ASEAN),* which are targeted by the initiative. The
development of better infrastructure through BRI projects
will positively contribute to the operation and long-term
success of Japanese companies in these countries.

In addition to the two major ways discussed above, Japan
may also economically benefit from collaborating with
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Kentaro Tkeda

China to jointly establish international standards, which is
an important area of focus of the BRL” A memorandum of
understanding between Japanese and Chinese organizations
on setting standards for new-energy vehicles might be an
example supporting this view. Based on the memorandum
that was signed on the occasion of the Japanese prime
minister’s visit to China in 2018, the CHAdeMO Association,
a Japan-based industrial association for electric-vehicle
charging technology, and the Chinese Electricity Council
have been jointly developing a next generation ultra-high-
power charging protocol for electric vehicles.!

2. Strategic Considerations

Japan's engagement with the BRI will also likely produce
two strategic results.

(1) Achievement of Japan’s Goals to Help Developing
Countries

To help developing countries, the Japanese government
has been promoting infrastructure development in the
context of economic cooperation. To this end, Japan has
set various goals such as “solving the problem of poverty
in a sustainable manner” and “leading to improvements
in the lives of people, including the socially vulnerable”
through self-reliant economic development.!

Joint efforts by Japan and China to help developing
countries will make it more likely that these countries
can acquire the infrastructure that they need to achieve
growth. This step taken in developing countries will be
in line with the Japanese government’s goals stated in the
preceding paragraph.'?

(2) Better Japan-China Relations

Japans relationship with China, its neighboring country
across the sea, is “one of Japans most important bilateral
relationships”® The two countries have close economic
relations as well as people-to-people and cultural exchanges."
Thus, Japan always has an interest in improving its bilateral
relationship with China. Cooperation between Japan and China

on infrastructure development has the potential to deepen
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Japan-China relations, which have seen ups and downs during
the course of history."

The Japan—China relationship was in quite good shape around
2008, when Chinese President HU Jintao visited Japan and
signed with Japanese Prime Minister Yasuo Fukuda the
Japan—China Joint Statement on “Comprehensive Promotion
of a ‘Mutually Beneficial Relationship Based on Common
Strategic Interests™'* However, the Japan—China relationship
turned sour around 2010 and still showed no improvements
after Chinese President XI Jinping and Japanese Prime
Minister Shinzo Abe had their first meeting in 2014."” The
years 2017 and 2018 provided good opportunities for the two
countries to mend their relationship, as 2017 marked the 45th
anniversary of the normalization of diplomatic ties between
the two countries, while 2018 marked the 40th anniversary
of the Treaty of Peace and Friendship Between Japan and the
People’s Republic of China.

The two countries took advantage of these two years to
overcome their differences. For example, in July 2017,
immediately after Japanese Prime Minister Abe mentioned,
for the first time, the possibility of having BRI-related
cooperation,'® a meeting between him and Chinese President
Xi was held when the two leaders attended the G20 Hamburg
Summit. Both leaders agreed during their meeting that
“Japan and China will discuss how to contribute to the
stability and prosperity of the region and the world, including
the One Belt, One Road initiative” Japan-China relations
continued to improve after the meeting® and, in late 2018,
the two countries finally announced that their relationship
had improved, to the extent that it could be deemed to be
on a “normal track”*' This positive development confirms
observations made by many experts that the relationship
between Japan and China is often improved by greater
and smoother economic cooperation. Consequently,
this reinforces the belief that Japan’s involvement in BRI
projects—a type of economic cooperation—will be conducive
to better Japan-China relations.”

Japan’s BRI Engagement: Italy’s Model Is Not Suitable

Although Japan has economic and strategic interests in
its engagement with the BRI, the MOU used by Ttaly to
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structure its participation in the BRI is not suitable for
Japan. This is because, as analyzed below, the MOU was
structured to address Italy’s needs, which are quite different
from those of Japan.

As explained in another article published in this journal,*
prior to its participation in the BRI, Italy had experienced
a severe economic downturn and fiscal deficit. To address
needs arising from these economic and fiscal challenges,
it was decided that Italy’s major areas of BRI cooperation
would be the following:

o Transport, logistics, and infrastructure. Ttaly’s shortages
in the government budget and low investment led to
concerns about the quality of infrastructure in the country,
as exemplified by the tragic collapse of the Genoa bridge.

o Unimpeded trade and investment. Ttaly had long suffered
low growth and a high unemployment rate. Expanded
investment from and trade with China through the BRI
framework were expected to help the Italian economy
improve.

o Financial cooperation. According to the MOU, Italy and
China are to collaborate on the setting of “fiscal, financial,
and structural reform policies” This commitment
was made in the hope of helping improve Italy’s fiscal
situation. In the same month when the MOU was signed,
an Italian investment bank announced a plan to issue
“Panda Bonds” (i.e., bonds issued in Chinese renminbi
by non-Chinese issuers in China) to support Italian
companies in China. A few months later, more deals were
made to promote cooperation between the two countries’
export credit agencies and financial institutions targeting
third-party markets.

= e
“[...] because of various concerns Japan has about the
BRI, the country must continue adopting a prudent
approach—one based on a set of conditions aimed at
ensuring conformity with international standards—to
balance its interests and concerns.”

_— ——
In the following paragraphs, the author explains why
Japan's needs for such BRI cooperation are not as strong as
those of Italy.

1. Transport, Logistics, and Infrastructure

Compared with Ttaly, Japanese infrastructure is of better
quality. Ttaly was ranked 27th in the World Economic
Forum Global Competitiveness Report 2017-18 Index
for Infrastructure, in contrast to Japans being ranked
4th.** In addition, Japan’s budget is sufficient to maintain

its domestic infrastructure, with the Japanese government
having announced its own plans to renovate the country’s
infrastructure. For example, it announced the Fundamental
Plan for National Resilience in 2014 and decided to secure
a budget of JPY 7 trillion (USD 64 billion) over three years
for this purpose.”

2. Unimpeded Trade and Investment

Japan does not need to attract investment as urgently or
at such high levels as Italy. Although Japan has recently
welcomed foreign investment under its INVEST JAPAN
Foreign Direct Investment Promotion policy,” it still keeps a
sufficient level of domestic money supply. Moreover, from
a macroeconomic perspective, Japan has a net foreign asset
surplus of about USD 2.7 trillion, whereas Italy owes a net
foreign debt of USD 150 billion.**

In terms of trade, Japan and China already have a strong
trade relationship. In 2019, Japan-China trade amounted
to about USD 300 billion, whereas the size of Italy-China
trade was about USD 50 billion.? The economies of Japan
and China are also closely connected through private
transactions. While Japan may desire to expand trade with
China, strong policy intervention will be required to
expand trade beyond this sizeable amount. It would be
more appropriate for Japan to go beyond a memorandum
of understanding and establish a free trade agreement like
the Regional Comprehensive Economic Partnership or the
Japan-China-Korea Free Trade Agreement. Both of these
free trade agreements were introduced in different forums
before the BRI, with the former being negotiated as early
as 2012 and the latter being jointly studied since 2003 and
formally discussed for the first time in 2013.%

3. Financial Cooperation

In terms of financial cooperation, Japanese financial
institutions have already been authorized to issue Panda Bonds
under collaboration between the monetary authorities of
China and Japan.*® Two of the three major banks in Japan
have already issued Panda Bonds, with the remaining bank
reportedly planning to do the same.” Like Italy, Japan could
benefit from promoting cooperation between export credit
agencies and financial institutions regarding the BRI. Such
cooperation could lead to business matching and the creation
of new business opportunities beneficial to both countries.
However, this alone is not a strong enough reason for Japan
to officially “join” the BRI in the same manner as Italy.

Japan’s Concerns and Prudent Approach to the BRI
As Japans interests in the BRI are different from those of

Italy, Japan needs to explore a model beyond Italy’s MOU
when it seeks to engage with the BRI. In this section,
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“Although Japan has economic and strategic interests
in its engagement with the BRI, the MOU used by Italy
to structure its participation in the BRI is not suitable

for Japan.”

the author argues that because of various concerns Japan
has about the BRI, the country must continue adopting a
prudent approach—one based on a set of conditions aimed
at ensuring conformity with international standards—to
balance its interests and concerns.

1. Japans Concerns About the BRI

Although there is no official document that comprehensively
addresses Japan's concerns about the BRI, it is possible to
highlight the country’s main concerns based on general
Japanese discourse.

(1) “Debt Traps”

Japan shares the concerns of the international community
about “debt traps” related to the BRI. According to some
analyses, China has not sufficiently considered the ability
of borrower countries to pay back loans for BRI projects.”
For example, a think tank report found that eight BRI
recipient countries are “at a high risk of debt distress
due to BRI loans”* An editorial in Nikkei, a Japanese
economic newspaper, commented that BRI projects
should be transparently operated in accordance with
the rules of the Organization for Economic Cooperation
and Development (OECD).*® The concerns about “debt
traps” were also discussed in a special committee on
official development assistance in the Diet, the national
legislature of Japan.*

(2) Security

Security concerns related to the BRI are also discussed
by Japanese media and experts, just as they are by the
international community. There is growing concern about
projects that are thought to be linked to the expansion of
China’s military activities, especially maritime ones.”” One
Japanese government-related defense think tank argues
that one of Chinas BRI aims is to make advancements
on the security front by taking a leading role in regional
economic affairs.*®

(3) Promotion of Authoritarianism

Some Japanese scholars, along with institutions in other
countries, point out concerns that the BRI might promote
authoritarian regimes and curtail individual rights.”
They argue that China is exporting an authoritarian
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model of governance when it provides infrastructure
loans to relatively underdeveloped economies.” Japan
has prioritized sustainable development cooperation that
promotes human security,” thus it would be difficult for
the country to cooperate in projects that lead to human
rights violations.

(4) China—U.S. Tensions

Japan has strong ties with the United States, especially in
the area of national security.” The BRI is considered to
be not just an economic plan but part of China’s strategic
plan, which has caused the United States to be concerned
about the global initiative from a security perspective.* A
spokesman for the White House’s national security team
publicly criticized Ttaly’s decision to join the BRI, saying,
“[there is] no need for the Italian government to lend
legitimacy to China’s infrastructure vanity project”* Deep
commitment to the BRI may make it difficult for Japan to
steer its relations with the United States amid escalating
China-U.S. tensions.

2. Japan’s Prudent Approach

As a balance between Japan's interests and concerns discussed
above, Japan has taken a prudent approach to the BRI by
organizing the country’s BRI engagement around specific
conditions and concrete projects in third-country markets.

(1) Conditions and Principles

The Japanese government has repeatedly announced its
intention to collaborate with China in regional economic
development, including the BRI. Japan has consistently
indicated its stance of cooperating with BRI-related projects
that meet certain conditions.* Specifically, in 2019, Prime
Minister Abe stated in the Diet that the following four
conditions must be met before Japan can collaborate on a
BRI-related project:

« openness,
« transparency,

« economic feasibility, and

« fiscal sustainability of recipient countries.

Prime Minister Abe emphasized, “We will cooperate if a
project matches the four conditions. I don’t mean that we
unconditionally agree with [the BRI], but we will create
a better region for each other” Japan recognizes the
importance of collaboration, however, as Prime Minister
Abe further noted, “If Japan and China cooperate in
responding to this robust demand for infrastructure
in Asia, they will not only contribute to the economic
development of both countries, but also greatly contribute
to the prosperity of the people of Asia”*
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In addition to the four conditions, when Japan considers a BRI
project, it also values adherence to international principles
that the country has helped develop. For instance, the G20
Principles for Quality Infrastructure Investment was agreed
upon by G20 participants, including China, at the G20 Osaka
Summit held in Japan in 2019.* The document sets out
principles aimed at realizing “strong, sustainable, balanced and
inclusive growth” through infrastructure development, such as
promotion of sustainable development, social considerations,
infrastructure governance (openness and transparency,
financial sustainability), and economic efficiency throughout
the life cycle of infrastructure.®® Japan has promoted quality
infrastructure development based on these principles,”
and so the country will have these principles in mind when
collaborating with China on BRI-related projects.

(2) Concrete Projects in Third-Country Markets

In May 2018, Japan and China signed a Memorandum on
Business Cooperation in Third Countries, which is a more
concrete framework for cooperation between the two
countries in projects implemented in third-country markets.
This memorandum of understanding notes that such
cooperation is beneficial to the development of third countries
and to the expansion of Japan-China bilateral economic
cooperation.” This approach allows Japan to maintain its
adherence to the above-mentioned conditions and principles
that it values, while focusing on realizing concrete projects
that are beneficial to itself, China, and third countries.®

Progress in third-country market cooperation was made
when Prime Minister Abe visited China in 2018, which was
the first official visit to China by a Japanese prime minister
in seven years. During the visit, the governments of the
two countries held the First Japan—China Forum on Third
Country Business Cooperation.” In front of the leaders of
the two countries, 52 memoranda of understanding were
signed between enterprises and public institutions of both
countries concerning third-country market cooperation,
with deals amounting to a total of USD 18 billion.*® Two
of these memoranda of understanding led to two major
public events:

o the April 2019 Japan—China Workshop on Business
Cooperation in Thailand, jointly organized by the Japan
External Trade Organization and the China International
Trade Promotion Committee, with the cooperation of
the Thai Eastern Economic Corridor Secretariat;*® and

« the May 2019 Japan—China Third Country Market
Financial Cooperation Forum, jointly organized by the
Japan Bank for International Cooperation and China
Development Bank.”

The second Japan—China Forum on Third Country Business
Cooperation was scheduled to take place during Chinese

President Xi’s planned visit to Japan in the spring of 2020,
but it was postponed due to the COVID-19 outbreak.

Japan's prudent approach to the BRI, as described above,
not only allows the country to balance its interests in and
concerns about the BRI, but also aligns with the country’s
vision for a Free and Open Indo-Pacific (“FOIP”), which
is a core strategy of Japan concerning its relations with
countries in the Indo-Pacific region.

Since it was first announced by Japanese Prime Minister
Abe at the Tokyo International Conference on African
Development held in Kenya in August 2016, FOIP has
sometimes been viewed as arival to the BRI.>** However, the
concept is not meant to exclude China, as clearly affirmed
by Prime Minister Abe himself. In the same address to
the Diet in which he stated the four conditions for Japan’s
cooperation with China on BRI-related projects, he said:

I would like to say that the concept of Free
and Open Indo-Pacific is not being pursued in
order to counter the policies of other countries
[...]. Once again, the idea is to make the vast
ocean of the Indo-Pacific Ocean free and open,
and to make it an international public asset
for the prosperity of the region and the world.
We will cooperate with any country, including
China, if the country agrees with this idea.®

Impact of COVID-19 on Japan’s Approach to the BRI

The unexpected outbreak of COVID-19 has had a significant
impact on the world. As the domestic and international
situations regarding COVID-19 are still evolving, it is too
early to make any conclusive analysis of how COVID-19 will
affect Japan's approach to the BRI. However, several factors
might be relevant to the country’s policy considerations after
the pandemic.

1. Factors that May Support Japan’s Engagement with the BRI

First, as a positive factor, Japanese peoples sentiments
toward China concerning COVID-19 seem better than
those expressed by some Western countries. Japanese
private and public entities sent masks and medical
equipment to China at the beginning of the COVID-19
outbreak, and Chinese entities sent similar aid to Japan
when COVID-19 was spreading to Japan.®" The Japanese
public is not demanding that China pay compensation (if
any demands for compensation have been made, such calls
are very weak) as compared with the demands expressed in
the United States or other countries.

Also,the Japanese economy experienced adownturn during
the first quarter of 2020.% To avoid long-term recession,

China Guiding Cases Project
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Japan may need to engage in economic cooperation with
other countries more than ever, as was the case for Italy
when it signed its MOU on the BRI with China.

2. Factors that May Work Against Japans Engagement with
the BRI

At the same time, several factors might play a negative role
in Japan’s policy considerations concerning its engagement
in the BRI. First, COVID-19 will slow down the progress of
current and potential infrastructure projects. The domestic
and international travel restrictions make it impossible
for construction workers and technical experts to travel
to the sites of these infrastructure projects. It remains
unclear when normal travel schedules will resume. The
COVID-19 outbreak has also worsened the financial
situations of developing countries.* This situation might
make it harder to promote new infrastructure projects, at
least in the short term. In addition, the COVID-19 crisis
made it clear that Japanese companies rely too heavily on
supplies from China, making them vulnerable to shocks
like the pandemic. In response, the Japanese government
has established a subsidy program to encourage Japanese
companies to reduce their dependence on supplies from a
single country, including China.*

Another significant factor is the worsening U.S.~China
relationship. Amid the crisis caused by COVID-19, China
and the United States have severely criticized each other,
and the tension between the two countries is continuing
to intensify.** As noted above, U.S.—China conflicts affect
Japan’s foreign policy. The ever-growing tension between
the two countries will make Japanese policy decisions
related to the BRI more complicated.

The final factor that may negatively impact Japan's engagement
with the BRI is security. While other countries have been fully
occupied with dealing with the COVID-19 pandemic, China
has been increasing its military activities in the surrounding
seas, including areas near Japan.*® Some media are concerned
that China is taking such actions and other measures to lay
the groundwork for the expansion of its maritime hegemony
after COVID-19.

As mentioned at the beginning of this section, situations
related to these factors are still not settled. No one knows for
certain whether and when the “second wave” of COVID-19
will come, how badly the Japanese economy will be
damaged, how grave the financial situation of developing
countries will be, or how the China-U.S. relationship will
transform. Thus, it is too early to make any conclusive

* The citation of this Experts Connect™ is: Kentaro Ikeda, Japan and China’s Belt and Road Initiative, 9 CHINA Law CONNECT 29 (June 2020), also
available at STANFORD Law ScHOOL CHINA GUIDING CASES PROJECT, Experts Connect™, June 2020, http://cge.law.stanford.edu/commentaries/cle-9-

202006-connect-12-kentaro-ikeda.
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analysis of how COVID-19 will affect Japan’s engagement
with the BRI. Chinese President Xi's next visit to Japan
will be a good time to learn whether and how Japan will
modify its stance concerning its engagement with the BRI.
Originally planned for the spring of 2020, the visit was
postponed due to the COVID-19 outbreak.®® No specific
details have been announced about when the visit will
be rescheduled.® When the visit finally occurs, the two
countries will likely announce in some way, explicitly or
implicitly, their stance regarding the current cooperation
framework, i.e., third-country market cooperation.

“Chinese President Xi’s next visit to Japan will be a
good time to learn whether and how Japan will modify
its stance concerning its engagement with the BRI.”

Conclusion

As shown in the above analysis, Japan and Italy have
different considerations about and approaches to the
BRI. Therefore, Italy’s participation in the BRI will not
necessarily lead to Japan's decision to follow a path similar
to the one taken by Italy. Also, the China—Italy MOU on
the BRI, which focused on announcing the two countries’
general cooperation framework, does not seem to fit Japan’s
approach that focuses more on concrete progress.

Nonetheless, if structured carefully, BRI-related cooperation
between Japan and China has the potential to bring
economic gains for both countries. It can also bring benefits
to host countries with infrastructure projects, despite the
concerns that Japan has about possible “debt traps’, security,
or the potential negative impact on Japan-U.S. relations.

The prudent approach that Japan has adopted should allow
the country to strike a balance between its concerns about
the BRI and potential benefits that it can generate from
its engagement with the initiative. Collaboration based
on concrete projects is more practical and beneficial to
both countries. This is how China and Japan have begun
to collaborate under third-country market cooperation,
which is in line with the conditions and principles
prioritized by Japan. As Peoples Daily put it, “practical
cooperation is the ‘ballast’ and ‘screw’ of China—Japan
relations”™ Although the impact of COVID-19 on Japan’s
approach towards the BRI is uncertain, it is likely that both
countries will continue to prefer concrete collaborations
over the generally formatted commitment written in the
China-Ttaly MOU. »




Ny s 7 F 4

CHINA LAW CONNECT e Issue 9 (June 2020)

The author thanks Xuejiao Katniss Li for her comments on the draft. All English translations of Japanese sources were prepared by the author. The original, English
version of this piece was edited by Jennifer Ingram, Nathan Harpainter, and Dr. Mei Gechlik. The information and views set out in this piece are the personal responsibility
of the author. They do not reflect the views of the Japanese government, nor do they reflect the work or views of the China Guiding Cases Project.

Memorandum of Understanding Between the Government of the Italian Republic and the Government of the People’s Republic of China on Cooperation Within the Framework
of the Silk Road Economic Belt and the 21¥ Century Maritime Silk Road Initiative, GOVERNO ITALIANO PRESIDENZA DEL CONSIGLIO DEI MINISTRI (ITALIAN GOVERNMENT
PRESIDENCY OF THE COUNCIL OF MINISTERS), http://www.governo.it/sites/governa.it/files/Memorandum_Italia-Cina_EN.pdf.

2 (s 2 N2 IR A R E 2 A2 S0 R F 54T (Vision and Actions on Jointly Building the Silk Road Economic Belt and 21st-Century Maritime
Silk Road), issued by the National Development and Reform Commission, Ministry of Foreign Affairs, and Ministry of Commerce of the People’s Republic of China, with
State Council authorization, on Mar. 28, 2015, https://eng.yidaiyilu.gov.cn/qwyw/qwfb/1084. htm.

* Heng Wang, Chinas Approach to the Belt and Road Initiative: Scope, Character and Sustainability, 22 ]. INT’L Econ. L. 29, 43 (2019), https://academic.oup.com/jiel/
article/22/1/29/5272447; Wade Shepard, Why the Ambiguity of China’s Belt and Road Initiative Is Perhaps Its Biggest Strength, Fornrs, Oct. 19, 2017, https://www.lorbes.com/
sites/wadeshepard/2017/10/19/what-chinas-belt-and-road-initiative-is-really-all-about/#5634463 1 edde.

* Ravi Prasad, The China-Japan Infrastructure Nexus: Competition or Collaboration?, THE DIPLOMAT, May 18, 2018, https://thediplomat.com/2018/05/the-china-japan-
infrastructure-nexus-competition-or-collaboration.

See, e.g., Ann Listerud, A Tale of Two Rail Lines: China and Japan’s Soft Power Competition in Indonesia, THE DirLomMaT, May 12, 2017, https://thediplomat.com/2017/05/

a-tale-of-two-rail-lines-china-and-japans-soft- power-competition-in-indonesia; Economy in Brief: KCIC negotiates land clearance with CDB, THE JAKARTA PosT, Now.

11, 2016, https://www.thejakartapost.com/amp/news/2016/11/11/economy-brief-kcic-negotiates-land-clearance-with-cdb.html; Thresa Sandra Desfika & Trimurti,

Indonesia Expects CDB Loan for Jakarta-Bandung High-Speed Railway Project in March, Jakarta GLOBE, Jan. 21, 2017, https://jakartaglobe.id/business/indonesia-

expects-cdb-loan-for-jakarta-bandung-high-speed-railway-project-in-march. See also Prasad, supra note 4.

¢ DING Ke, [—#—3%) [CBT5 8 FidBORKEER (Current Status and Prospects of Japan-China Cooperation in the Belt and Road Initiative), in F Bl
[—#—3% | #AAOEME B A (DEvELOPMENT OF CHINA’S BELI AND ROAD INITIATIVE AND JAPAN) 88, 88-89 (/= k1T = 77 277 &kiE-H1 507, 2018) (Institute of

Developing Economies, Japan External Trade Organization, 2018), https://www.ide.go.jp/library/Japanese/Publish/Download/Seisaku/pd{/2017_1_10_001pdf.
7 Id.

THE ASEAN SECRETARIAT AND UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT, ASEAN INVESTMENT REPORT 2018, at 6, hitps://asean.org/storage/
2018/11/ASEAN-Investment-Report-2018-for-Website.pdf.

¢ See {(ARAEMEMEEAE “—F—%" 173 %] (2018-20204) ) (Action Plan on Standard Connectivity to Jointly Build the “Belt and Road”), issued by the General
Office of the Leading Group for Advancing the Development of the Beltand Road on Dec. 1,2017, http://www.scio.gov.cn/xwibh/xwb{bh/wqfbh/37601/39274/xgzc39280/
Document/1641459/1641459.htmy; Yasuo Onishi, [—# —3& | BAAORM L B ROFFIE (Development of the Belt and Road Initiative and Japaris Response), 123 7
P#FRY) 27—+ 7)) — 7 (IDE-JETRO PoLicy BRIER), at 2 (2019), https://www.ide.go.jp/library/Tapanese/Publish/Download/PolicyBrief/ Ajiken/pdf/ 123, pdf (arguing
that the possibility of international standards cooperation should be discussed cautiously in light of security issues).

=

First Next Generation, Ultra High-Power Charging Protocol Test/Demo Successfully Completed, CHADEMO Association, Feb. 7, 2020, https://www.chademo.com/next-
generation-charging-demo-in-kashima.

International Trends in the Quality Infrastructure Field, MINISTRY OF FOREIGN AFFAIRS OF JAPAN, https://www.mofa.go.jp/mofaj/gaiko/oda/bunya/infrastructure/index.html.

See Prime Minister Shinzo Abe, Remarks before the Budget Committee of the House of Councillors (Mar. 25, 2019), in #198® A& fMET A E A4S RE+ =5 +
M315-3 125 B (MNUTES No. 13 oF THE BUDGET COMMITTEE OF THE HOUSE OF COUNCILLORS, 198TH SESSION OF THE DIET, MAR. 25, 2019), at 29, https://kokkai.ndl
gojp/minutes/api/v1/detail PDF/img/119815261X01320190325 (“[I]f Japan and China cooperate in responding to this robust demand for infrastructure in Asia, it will not
only contribute to the economic development of both countries, but also greatly contribute to the prosperity of the people of Asia”).

=3

¥ MINISTRY OF FOREIGN AFFAIRS OT JAPAN, DIPLOMATIC BLUEBOOK 2019, at 49, https://www.mofa.go.jp/files/000527 147 pdt.

" Id.

See, e.g., Postwar Japan-China Relations: A Timeline, Nirpon.com, Jan. 10, 2020, https://www.nippon.com/en/japan-data/h00622/postwar-japan-china-relations-a-
timeline.html.

Joint Statement between the Government of Japan and the Government of the People’s Republic of China on Comprehensive Promotion of a “Mutually Beneficial Relationship
Based on Common Strategic Interests”, May 7, 2008, https://www.mofa.go.jp/region/asia- paci/china/joint0805 html.

Nahoko Eto, B # BIRDBH —# 472 iT48 & U7z 138 94 D (Rethinking Japan-China Relations: Development of a Cooperative Strategy Based on Competition), 138
A MR SRR | 74 F vl - LE 2 —] (FinanciaL REVIEW, PoLicY RESEARCH INSTITUTE, MINISTRY OF FINANGE, JAPAN) at 105, 106 (2019).

18 “Asias Dream: Linking the Pacific and Eurasia” - Speech by Prime Minister Shinzo Abe at the Banquet of the 23rd International Conference on The Future of Asia, PRIME
MINISTER OF JAPAN AND His CABINET, June 5, 2017, https://japan.kantei. go.jp/97_abe/statement/201706/1222768_11579.html.

5

Japan-China Summit Meeting, MINISTRY OF FOREIGN AFFAIRS OF JAPAN, July 8, 2017, hitps://www.mofa.gojp/a_o/c_ml/cn/pagede_000636.html. The term “the region”
in the quotation likely means the Asia-Pacific region.

Eto, supra note 17, at 106-107,

MINISTRY OF FOREIGN ATFFAIRS OF JAPAN, DipLoMATIC BLUEBOOK 2019, supra note 13, at 49. See also Connie Lee, Chinese President Xi Says Relations with Japan ‘Back
fo a Normal Track’, CGTN AMERICA, Oct. 26, 2018, hitps://america.cgtn.com/2018/10/26/chinese-president-xi-says-relations-with-japan-back-to-a-normal-track.

2

=

b

2.

[~

See, e.g., Zhong Shan, Head of Chinas Ministry of Commerce, Meets with Japanese Economy, Trade and Industry Minister Seko, PEOPLE’S DAILY ONLINE JAPANESE EDITION,
http://jp2.mofcom.gov.en/article/chinanews/2018 10/2018 1002800976.shtml (quoting Minister Zhong’s statement: “Economic and trade cooperation is the ‘ballast’ and
‘screw” of Sino-Japanese relations and is an important foundation for mutual political trust”). See also Eto, supra note 17, at 106-107.

2

o

Jennifer Ingram & Xuejiao Katniss Li, Chinas Belt and Road Initiative: Will Italys Participation Inspire More EU Followers?, 6 CHINa Law Conngct 45 (Sept. 2019), also
available at STANFORD Law ScHoOL CHINA GUIDING CASES PROJECT, CLC Spotlight™, Sept. 2019, hitp://cgelawstanford.edu/cle-spotlight/cle-6-201909-bandr-4-ingram-1i.
Other descriptions in this section are also based on the article above.

Worep Economic Forum, GLoBAL COMPETTTIVENESS INDEX 2017-2018, http://reportsweforum.org/global-competitiveness-index-2017-2018/competitiveness-rankings/
#series=GCLA.02.

&

2]

CABINET SECRETARIAT OF JAPAN, FUNDAMENTAL PLAN FOR NATIONAL RESILIENCE (2018 Version), 1 (2018), https://www.cas.gojp/jp/seisaku/kokudo_kyoujinka/en/
fundamental_plan.pdf.
2

ES

“Three-Year Emergency Measures for Disaster Prevention, Disaster Mitigation, and National Resilience” Introduction Website, CABINET SECRETARIAT OF JAPAN,
https://www.cas.go.jp/jp/seisaku/kokudo_kyoujinka/3kanentokusetsu/index.html#2.2.

Z

9

See INVEST JAPAN Foreign Direct Investment Promotion, CABINET OFFICE OF JAPAN, http://www.invest-japan.go.jp/en_index.html.

MINISTRY OF FINANCE OF JapaN, £-%E D} sh 463 & (NET ForeiGN AsSETS oF Major COUNTRIES), https://www.mof.go.jp/international_policy/reference/iip/2017_g3.pdf.

China Guiding Cases Project



RN, ¥ A= S Ny

B A EIE . $9 (202056 4)

¥ UN. CoMTRADE DATABASE, https://comtrade.un.org/data.

% See Regional Comprehensive Economic Partnership (RCEP), MINISTRY OF ECONOMY, TRADE AND INDUSTRY OF JAPAN, https://www.meti.go.jp/policy/trade_policy/east_asia/
activity/rcep.himl; JoINT STUDY REPORT FOR AN FTA AMONG CHINA, JAPAN AND KOREA (2011), https://www.mofa.go.jp/mofaj/press/release/24/3/pd(s/0330_10_01.pdf
First Round of Negotiations on a Free Trade Agreement (FTA) among Japan, China and the ROK, MINISTRY OF FOREIGN AFFAIRS OF JAPAN, Mar. 19, 2003, https://www.mofa.
go.jp/press/release/press6e_000003.html.

Eiichi Sekine, T HICHITF 5 B & BATHRADIY At (FBEFHFARALETHE) BITOME (Lifting the Ban on the Issuance of Panda Bonds (Non-
Resident Renminbi Bonds) by Japanese Issuers in China), #744# & 35 7 4 — 2 V) —(Nomura CAPITAL MARKET QUARTERLY) at 220, 220-221 (Spring 2018),
http://www.nicmr.com/nicmr/report/repo/2018/2018spri5.pdf.

-

-
]

SMBC Plans to Issue 1 Billion Yuan Bonds in China, REUTERs, Mar. 6, 2020, https://www.reuters.com/article/china-markets-japan-bonds/smbc-plans-to-issue-1-billion-
yuan-bonds-in-china-idUSBIN29W022.

See John Hurley et al., Examining the Debt Implications of the Belt and Road Initiative from a Policy Perspective, CENTER FOR GLOBAL DEVELOPMENT (2018), https:/ /www.cgdev.
org/sites/default/files/examining-debt-implications-belt-and-road-initiative-policy-perspective.pdf.

-
=

w
E

Dylan Gerstel, Its a (Debt) Trap! Managing China—IMF Cooperation Across the Belt and Road, 16 NEw PERSPECTIVES IN FOREIGN PoLicy 12 (2018), https://csis-prod.s3.
amazonaws.com/s3fs-public/publication/181017_NewPerspectives_FINAL.pdf?2aV5pX5jR1505P0stg7a2ntBYPlmxa7ph. See also Hurley et al,, supra note 33.

— 4 — 2 {3 IR AR < &2 (BRI Should Comply With International Standards), NIKKEL Apr. 28, 2019, https://www.nikkei.com/article/ DGXMZ044332260Y9A420C1SHF000.

F198D B 2 ARRBATHESNFICM T L4955 £ 82525 Fm3152 A 148 (Special Committee on Official Development Assistance of the House of Councillors,
198th Session of the Diet, Feb. 14, 2019), at 11-12, https://kokkai.ndl.go.jp/#/detail PDFzminld=119814580X00220190214&page=11&spkNum=40&current=-1.

Eto, supra note 17, at 125.

-
b=

w
£

]

w
=

NATIONAL INSTITUTE FOR DEFENSE STUDIES, JAPAN, NIDS CHINA SECURITY REPORT 2019, at 8-9, http://www.nids.mod.go.jp/publication/chinareport/pdf/china_
report_EN_web_2019_A0L.pdf.

¥ See,e.g., Masahiro Kawai, [—#—8& | #78L [ FKF#] #48 (Belt and Road Initiative and Free and Open Indo-Pacific Vision), in 8.7 0—731) XL B4 .
B B aRiR A 3 A DV AR 2 B OFT T (RETHINKING ANTI-GLOBALISM: A STUDY OF THE CRIsIS FACTORS THAT SHAKE THE INTERNATIONAL EcoNoMic ORDER) 83, 100
(The Japan Institute of International Affairs, 2019), http://www2 jiia.or.jp/pdf/research/H30_World_Economy/05-kawai.pdf; Steven Feldstein, The Global Expansion
of Al Surveillance, CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE (2019), https://carnegieendowment.org/2019/09/17/global-expansion-of-ai-surveillance-
pub-79847; 2019 REPORT TO CONGRESS oF THE US—CHINA EconNoMIc AND SECURITY REVIEW CoOMMISSION, at 7, https://www.usce.gov/sites/default/files/
2019-11/2019%20Fxecutive%20Summary.pdfand ¥ H, ATERMHFEHrE AMBESDER Scoh @R dpEH MENS, KRB (ChinaExports Al Surveillance
Technology to 60 Countries, Including Countries with Human Righls Concerns According to U.S. Research), NIKKEI, Dec. 19, 2020, https://www.nikkei.com/article/
DGXMZ053393500W9A211C1000000.

4

s

Kawai, supra note 39, at 100.
4

MINISTRY OF FOREIGN AFFAIRS OF JAPAN, WHITE PAPER ON DEVELOPMENT COOPERATION 2018, at iv (2019), hitps://www.mofa.go.jp/files/000554934 pdf.
4,

5

MINISTRY OF DEFENSE OF JAPAN, DEFENSE OF JAPAN 2019, at 197, https://www.mod.go.jp/e/publ/w_paper/pdf/2019/DOJ2019_Tull.pdf.
4

[

2018 REPORT To CoONGRESs OF THE U.S.-CHINA EcoNoMIC AND SECURITY REVIEW COMMISSION, at 10 (2019), https://www.usce.gov/sites/default/files/2019-09/
Executive%20Summary%202018%20Annual%20Report%2010%20Congress. pdf; DEPARTMENT OF DEFENSE OF THE U.S., ANNUAL REPORT TO CONGRESS: MILITARY
AND SECURITY DEVELOPMENTS INVOLVING THE PEOPLE’s REPUBLIC OF CHINA 2018, at 111-112, https://media.defense.gov/2018/Aug/16/2001955282/-1/-1/1/2018-
CHINA-MILITARY-POWER-REPORT.PDEF.

4 Crispian Balmer, Italy’s Drive to Join Chinas Belt and Road Hits Potholes, REuTERs, Mar. 15, 2019, https://www.reuters.com/article/us-italy-china-analysis/italys-drive-to-
join-chinas-belt-and-road-hits-potholes-id USKCN1QW LE2.

See Prime Minister Shinzo Abe’s Remarks, supra note 12, at 29; Asias Dream: Linking the Pacific and Eurasia, supra note 18,

Prime Minister Shinzo Abe’s Remarks, supra note 12, at 29.

Id. (original language is “—# —#CDEL LT, AFEFLEFELELIR. HO@O0OEY. TOEFAFTERDANTNIARERZL, THER
DANTWBDTHNBERLEHAZLTVII E, THNWITETHHFELT, 2@MITHALNITETRELST. 2303 TEEPHTL
LTLEEHSTHBEAVEDREVRBEED  HTNIH L, THINFITLTTEVET. ).

Id. (original language is “7 T [FEF O AE L Z—THD, BXEA VT FEENFEZLET. COTITORREA X7 I FEECB AL AN
WAZLTRATHWLCZEE, EOERRRICLEEEST, TVTOALDFRICAZCAHRZL TN LICESEDITHELET. ).

G20 Osaka Summit (Summary of Outcome), MINISTRY OF FOREIGN AFFAIRS OF JAPAN, June 29, 2019, hitps://www.mola.go.jp/policy/economy/g20_summit/osakal9/
en/overview.

a
<]

=
=

a
]

Bl

G20 Principles for Quality Infrastructure Investment, Group of Twenty, Osaka Summit, June 28-29, 2019, MINISTRY OF FINANCE OF JAPAN, https://www.mof.go.jp/english/
international_policy/convention/g20/annex6_1.pdf.

w

See, e.g., 22ND ASEAN Prus THREE (JAPAN—CHINA-REPUBLIC OF KOREA) SUMMIT MEETING, MINISTRY OF FOREIGN AFFAIRS OF JAPAN, Nov. 4, 2019, https://www.mofa.
gojp/a_ofrp/page3e_001121.html (noting that Prime Minister Shinzo Abe remarked at the ASEAN + 3 (Japan, China, and South Korea) Summit 2019 that “[t]he ASEAN
connectivity projects of member countries should be promoted in line with these principles™); The Partnership on Sustainable Connectivity and Quality Infrastruclure
between Japan and The European Union, MINISTRY OF FOREIGN AFFAIRS OF JAPAN, https://www.mofa.go.jp/mofaj/files/000521432.pdf (“Japan and the [European Union]
welcome the endorsement of the (G20 Principles for Quality Infrastructure Investment and would apply and promaote them”).

8

Japan and China Conclude Memorandum on Business Cooperation in Third Countries, MINISTRY OF ECONOMY, TRADE AND INDUSTRY OF JAPAN, May 10, 2018,
https://www.meti.go.jp/english/press/2018/0510_003.html.

See Alisher Umirdinov, Generating a Reform of the BRI from the Inside: Japan’s Contribution Via Soft Law Diplomacy, RIETI DiscussioN PAPER SERIES 19-E-076, 18-21
(2019), https://www.rieti.go.jp/jp/publications/dp/19¢076.pdf (noting the potential of Japan—China third-country cooperation).

"
&

52 MOCs Signed in Line with Convening of First Japan—China Forum on Third Country Business Cooperation, MINISTRY OF ECONOMY, TRADE AND INDUSTRY OF JAPAN,
Oct. 26, 2018, https://www.meti.go.jp/english/press/2018/1026_003.html.

w

* Nevertheless, the Japanese government has continued to cautiously avoid making an official commitment to the BRI itself. See China Reports That Japan—China Cooperation
Project in Thailand “Part of the BRI”, SANKEI SHIMBUN, Mar. 6, 2019, https://www.sankei.com/world/news/190306/wor1903060026-n 1. html (reporting statement made to
media by Hiroshige Seko, Japans Minister of Economy, Trade and Industry, that these memoranda of understanding were not directly related to the BRI).

Japan—China Workshop on Business Cooperation in Thailand held in Bangkok, JapaN EXTERNAL TRADE ORGANIZATION (JETRO), Apr. 2019, https://www.jetro.go.jp/en/
jetro/topics/2019/1904_topics1.html.

B¢ HE AT HEakinAH 7 +—7 L) ZM4E (Japan—China Third Country Market Financial Cooperation Forum” Was Held), JaAPAN BANK FOR INTERNATIONAL
COOPERATION, https://www.jbic.go.jp/ja/information/topics/topics-2019/0719-012372.html.
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BY. FZEDT YT FHETE RE4S (Japanese and Chinese Public and Private Sectors Will Have a Meeting on Investments in Third-Country Infrastructure),
NIKKEL Sept. 15, 2019, https://www.nikkei.com/article/ DGXMZ049852210V10C19A9INN 1000/?n_cid=SPTMGO002.

Eto, supra note 17, at 127,

Prime Minister Shinzo Abe’s Remarks, supra note 12, at 29.

See, e.g., Masks from China to Hirakata, International Students Interceded, AsAH1 SHIMBUN, Apr. 29, 2020, https://www.asahi.com/articles/ ASNAQ73F3NAQPPTB001.html.
Japass Economy Falls into Recession as Virus Takes its Toll, BBC, May 18, 2020, https://www.bbc.com/news/business-52570721.

See Homi Kharas, What to Do About the Coming Debt Crisis in Developing Countries, BROOKINGS INSTITUTION, Apr. 13, 2020, https://www.brookings.edu/blog/future-
development/2020/04/13/whal-to-do-aboul-the-coming-debt-crisis-in-developing-countries. See also Debt Service Suspension and COVID-19, WoRLD BANK, May 11, 2020,
https:/ /www.worldbank.org/en/news/factsheet/2020/05/11/debt-relief-and-covid-19-coronavirus (noting that the Group of Twenty ((G20) economies have declared that they
will allow the world’s poorest countries to suspend repayment of official debt).

Isabel Reynolds & Emi Urabe, Japan to Fund Firms lo Shift Production Out of China, BLOOMBERG, Apr. 8, 2020, https://www.bloomberg.com/news/articles/2020-04-08/
japan-to-fund-firms-to-shift-production-out-of-china.

See, e.g., Kate O'Keefle et al,, Coronavirus Casts Deep Chill Over U.S.-China Relations, THE WALL STREET JOURNAL, May 6, 2020, https://www.wsj.com/articles/coronavirus-
casts-deep-chill-over-u-s-china-relations-11588781420.

PE, EXBHENFURE [J0F% | OFE &4 (China is Once Again Taking a Hard-line Stance for Gaining Maritime Hegemony and is Laying the Groundwork
for “Post-COVID”), NIKKEL May 13, 2020, https://www.nikkei.com/article/DGKKZO59004940S0A5 10C2FF8000.

Id.

Hig-F RO A& 8L, BFDE R (Chinese President Xi Jinpings Visit (o Japan Postponed, Government Says), NIKKEL Mar. 5, 2020, hitps://www.nikkei.com/article/
DGXMZO56430360V00C20A3MMS000.

A, FRORFRD TAEBEOBMICE] (Prime Minister Says President Xi's Visit to Japan “Is Not Yet at the Stage of Scheduling”), NIKKEL June 9, 2020,
https://www.nikkei.com/article/ DGXMZ060153520Z00C20A6 PP8000 (noting that the situation concerning Hong Kong could affect the possibility of President Xis visit).
Seealso A B4 Mik &4 PEOERL2EHNEAN WD LEFRE| (Liberal Democratic Party (LDP) Meeting on Diplomacy: China’s Introduction of National
Security Legislation “A Serious Situation”), NHK, May 29, 2020, https://www3.nhk.or.jp/news/html/20200529/k 1001245091 1000.html?utm_int=news_contents_news-
main_001 (noting that committees of the Liberal Democratic Party, a Japanese ruling party, requested that the government carefully consider matters concerning the
visit, including reconsidering whether it should pursue the visit, in light of Chinas decision on the Hong Kong national security law). See also B A& E. HAABIC
FREHBEL A FHRFILEEAEE (Chief Cabinet Secretary Says Hong Kong Situation Could Affect President Xis Visit. The Undersecretary of Ministry of Foreign
Affairs Conveys Deep Concern), NIKKEL, May 28, 2020, https://www.nikkei.com/article/ DGXMZ059694510Y0A520C2EA 2000.

BIIRDFEH M B EARDFF (Abes Visit to China, Read by Experts), PEOPLE’s DALY ONLINE Japangsk Eprrion, Oct. 29, 2018, http://j.people.com.cn/n3/2018/
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“The road towards a brighter and more prosperous future for this planet can only
be paved through cooperation, mutual understanding, and trust.”

Josh Cheng

o You currently serve as the Executive Director of the
Stanford Center at Peking University (“SCPKU”), which
is a pioneer in the U.S.-China academic space. SCPKU
offers such a wide array of professional and scholarly
opportunities, including diverse anchor programs operated
by Stanford units. How would you broadly articulate
the mission of SCPKU? What factors were taken into
consideration when SCPKU was established?

SCPKU is a platform that promotes exchanges between
Stanford University and its counterparts in China. In other
words, SCPKU exists in Beijing to facilitate collaborations
between Stanford students and faculty and their various
counterparts in Chinese universities, with a particular focus
on affiliates of Peking University.

From my point of view, three key factors were considered
when SCPKU was conceived and established:

(1) Pre-existing desire from the Stanford community
acrossalmost allacademic disciplines to work together
in China. It was stunning to see the overwhelming level
of interest expressed by Stanford faculty members and
students to have a platform like SCPKU to facilitate and
meet their research and education needs in China.

(2) Strong support from Hong Kong, Mainland China, and
other localities, as well as a favorable policy framework in
China at the time of conception. Since our establishment,
SCPKU has received very generous support from Stanford
alums and local communities. All of them have been very
delighted to see a Stanford platform in China that can play
an instrumental role in bringing Stanford and China closer.
It is also important to note that U.S.—China relations and
China’s domestic policy framework at the time of SCKPU’s
conception were very favorable.

(3) Stanford’s value proposition to engage in cutting-edge
research so as to advance understanding of nature and
humanity, and the university’s commitment to training
and nurturing future leaders. These were well-received
by the Chinese side.

I believe the third factor is particularly important and should
be kept in mind.
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CGCP Interview: Josh Cheng*

Enshia Li
Editor, China Guiding Cases Project

» Given your extensive experience at SCPKU, what, in
your opinion, are the major factors that determine
whether a Stanford-China program has a good chance
of success? Could you please give us some examples of
successful programs?

[ would say that the following two factors must be present
to ensure the long-term sustainability of a Stanford-China
program:

(1) Stronganchor program leadership. To illustrate this point,
consider the Asian Liver Center ("ALC”), which is a program
initiated by Professor Samuel So of the Stanford School of
Medicine to communicate best practices for preventing and
treating Hepatitis B. Due to Sams dedication, leadership, and
vision, ALC is one of SCPKU’s most successful programs.
It has won national recognition and, more importantly,
benefited hundreds of thousands of people in the inner
provinces of China.

(2) Excellent local team support. Again, the ALC is a perfect
example to illustrate the importance of local teams’ support
for and dedication to the smooth execution of our programs
on the ground.

In short, the proven winning formula is: long-term sustainability
= strong leadership at Stanford + excellent execution by the
local team.

P— |

“[...] three key factors were considered when SCPKU
was conceived and established: [... ] (3) Stanford’s value
proposition to engage in cutting-edge research so as to
advance understanding of nature and humanity, and
the university’s commitment to training and nurturing
future leaders.”

S ———

Two other successful initiatives should also be noted. First,
the China engagement activities carried out by the Stanford
Graduate School of Business (the “GSB”). Over the past few
years, the GSB has organized many successful programs at
SCPKU to engage the local business community. Stanford
Ignite is one of these programs; it has proven to be very
popular and has generated high demand in China. Through
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Josh Cheng
Executive Director
Stanford Center at Peking University

Josh Cheng serves as the Executive Director of the Stanford Center at Peking University (“SCPKU”), a base of operations
for research, teaching, training, and outreach activities in China for Stanford faculty and students across all disciplines.
Since 2015, he has overseen the management of this unique platform to support academic exchange activities for all

of the university’s seven schools, including the Stanford Graduate School of Business, School of Medicine, School of
Engineering, and others.

Prior to playing this important role at SCPKU, Mr. Cheng held numerous leadership positions in various North American
enterprises in China. He has served as the chief representative to China for Kamsky Associates; as a senior consultant
and chief deputy representative for McKinsey & Company in China; and, most recently, as the President of China
Operations for Celanese Corporation, a global technology and specialty materials firm. At Celanese, he represented the
company on joint venture boards with China National Tobacco Corporation and grew Celanese’s China portfolio from
its beginning to the point where it was generating USD 1 billion in revenue per year. Mr. Cheng is also the author of the
book titled Corporate Finance: A Primer, which was published by CITIC Publishing House in 2004.

Mr. Cheng graduated from the Economics Department of Hebei University in 1976. He went on to enroll in a graduate
management program at the Chinese Academy of Social Sciences in 1979, and also obtained two Master’s degrees (in
Economics and Economic Development) from Stanford University in 1986.

b

Professor Samuel So (center) of the Stanford School of Medicine, with participants of the Asian Liver Center and Chinese provincial officials

Stanford Ignite, GSB faculty members have been able to  Second, the SCPKU’s “Seminar at Peking University” summer
interact directly with young and promising entrepreneursin ~ program. This summer program adopts a blueprint similar to
China and share with them Stanford’s methodologies and  that of Stanford Ignite, but adapts it to better suit the needs of
experiences in building startups in Silicon Valley. our faculty and community. Through this program, a Stanford
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Josh Cheng delivers a speech at a concert organized to celebrate the 100-year anniversary of the founding of Yenching University and inaugurate the
John Leighton Stuart Room at SCPKU. Dr. Stuart was the founding president of Yenching University and U.S. Ambassador to China from
1946-1949. A special classroom is named after Dr. Stuart for his lifetime dedication to facilitating understanding between the United States and China.

faculty member is able to bring his or her seminar students to
China and engage them in interactions with local faculty and
students. At the end of the day, both sides are able to benefit
from the facilitated discussions and research processes that take
place on the Peking University campus through this program.

o The CGCP has produced a great deal of scholarship on
the Belt and Road Initiative (the “BRI”), and we know
that SCPKU very recently gathered an all-star group of
professors and scholars to discuss research on the same
topic.! Could you tell us about how the BRI has provided
new opportunities for research in international relations
and, as far as you know, legal studies?

The BRI is an extensive economic initiative launched by the
Chinese government. Its sheer size and ambition offer a
perfect opportunity for the academic community to better
understand and evaluate the potential impacts the BRI
could bring to the host economies as well as to the Chinese
economy. Furthermore, many complex issues in politics,
law, environmental protection, and culture are intertwined

in the BRI. This presents a great challenge for academic
thinkers and policymakers to analyze these issues and come
up with recommendations to overcome all of the obstacles.

As far as legal studies is concerned, I would argue that this is
perhaps one of the most complicated legal case studies you
can find in the world today: citizens and leaders who are from
countries with vastly different political systems, contrasting
legal frameworks, and sometimes clashing cultures, are
trying to accomplish this enormous project whose financial,
economic, cultural, political, and, of course, legal impacts
are likely to be substantial. It must be fascinating to be
involved in a project like this!

o Chinese and American institutions interested in
collaboration opportunities are currently facing serious
challenges related to various difficult issues, such as
academic freedom and national security. What does
SCPKU see as its future role and what strategies does
it have for U.S.—China academic exchanges during this
period of uncertainty?
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Upper: Students and Stanford faculty use cutting-edge video-conferencing technology available at SCPKU to interact with

e

speakers and other participants in other parts of the world. Lower: Attracting entrepreneurs not only from China but also
[from other Asian countries, Stanford Ignite, a special program offered by the Stanford Graduate School of Business at SCPKU,
allows people from different backgrounds fo meet, learn, and share their experiences and perspectives with each other.

Obviously, we have to face the reality that US.—China
relations are probably at their lowest point since the two
countries formally normalized their relationship in 1979.2
Most issues, such as academic freedom and national security,
as you have mentioned, are not new issues. These have been
in existence since the two countries began establishing ties.
As you pointed out, the critical issue at hand is what roles
organizations like ours (i.e., SCPKU) should play in the
coming weeks, months, and years, and how we ought to
play these roles. I would say we ought to be more aggressive
in promoting future exchanges and engagements precisely
because U.S.—China relations are in a trough. But, at the
same time, we should, as we always do, stand up firmly for
our operating principles. The platform that SCPKU provides
is the perfect place to demonstrate that despite differences
among people and institutions, we can always find ways to
work together and achieve our mutual objectives.

o Now, let’s switch gears and talk about your experience
working in the U.S.—China space. From almost the
very beginning of your career, you have served as a

Gl=E RS X

“The platform that SCPKU provides is the perfect
place to demonstrate that despite differences among
people and institutions, we can always find ways to
work together and achieve our mutual objectives.”

key representative for various North American firms
in China. Did you envision early on that you would
be working in such a transnational space? How did
the diversity of corporate environments in which you
worked shape your career incentives and ultimately
prompt you to serve as the executive director of SCPKU?

Not at all! T became involved in the U.S.—China space by
sheer coincidence. In the mid 80s, I was asked to serve as a
translator for a few senior Chinese leaders who came to San
Francisco to participate in a trade symposium. It was during
that session in San Francisco that I realized that I might have
a role to play to help facilitate understanding on both sides.
Interestingly,  was asked by the Chinese side to help out and
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eventually I was offered a job by an American executive of
Xerox at the meeting!

I never dreamt that my entire career would revolve around
the facilitation of U.S.—China exchanges (in a variety of
ways). In retrospect, it all came rather naturally. I have
always felt very comfortable in both cultures and am very
open to new things. I guess it helps that I can speak both
languages quite fluently.

However, throughout my career trajectory so far, I have realized
that T have a lot more to contribute by serving as a bridge
between the United States and China. Twas very excited when
the Stanford opportunity came up, as T knew that I had (and
still have) a lot more to contribute in the US.—China space. I
have always been extremely grateful for the education that
I was able to receive at Stanford—I've always said Stanford
changed my life—and I am both proud and honored to have
this opportunity to serve as the executive director of SCPKU
and to further the academic and cultural exchanges between
our faculty and students and the Chinese community.

o As the president of China Operations at Celanese
Corporation, you had significant experience interacting
directly with government branches on both the local and
national levels. How did you optimize coordination
between lawmakers and production teams? What was
considered a win-win strategy for you at that time?
How did this successful experience prepare you well for
what you are doing now at SCPKU?

It is my understanding that Chinas economy, unlike the
economies of many other countries, is not centered around
legal frameworks but on a combination of market forces
and government aspirations in certain sectors. As a result
of Chinas rapid growth as well as its political system,
one may often experience instances where laws linger a
few steps behind the market. It is only through effective
communication with the government about various market
trends and needs, combined with the aspirations of the local
and national Chinese government branches, that one can
optimize their investment and production strategies.

I would say that a win-win strategy is often when you are able
to align your investment and production strategies with the
government’s (local or national) initiatives—at least this has
always been my experience. My years at Celanese, as well as
my previous experiences, have all helped me enormously in
allowing me to better represent Stanford in front of various
stakeholders in China.

o An increasingly important challenge faced by manufacturers
in China is environmental regulation. Chinas stricter
environmental regulations have already had profound
impacts on its economy.’ As Celanese Corporation exceled

in environmental protection and social responsibility*
under your management, what advice can you share
about constructing greener supply chains?

Mr. Dave Weidman, the CEO of Celanese when I was there,
told me once that “environmental protection requirements
are actually good business. Honestly, at the time I was a
bit surprised. However, very soon I was able to realize that
tighter environmental regulations force firms to adopt newer
processes and newer technologies with higher productivity
and output. Eventually, the gains made from the newer
processes cover the initial investment. A greener supply
chain forces you to move up the value chain and can bring
back better financial returns if you learn to play it right.

» We cannot end the interview without discussing an
issue that is on everyone’s mind: the current outbreak of
Coronavirus Disease 2019 (“COVID-197). A year after
you started at SCPKU, Stanford School of Medicine
Professor Randall Stafford visited the center. Discussing
the impact of epidemics on the Chinese economy, he said
that a growing segment of the Chinese workforce is slated
for reduced productivity and are more likely to leave the
economy earlier than before because of increasing rates
of non-communicable diseases. Given the impact that
COVID-19 is already having and is expected to have on
the global economy, is SCPKU planning to organize more
activities to discuss this and related issues once we come
out of the pandemic?

Yes! We hope to kick off a few powerful webinars with
participation from the likes of Professor Stafford and other
Stanford faculty members to exchange our perspectives and
to also learn from the experiences of our Chinese guests.

« Given your experience, how do you believe the United
States and China should cooperate to combat the new
global challenges brought on by the pandemic? Given the
recent worsening of relations between the two countries,
do you see that Stanford, especially SCPKU, can play a
unique role to help bridge the gap and make a difference?

I sincerely believe that the United States and China must
find a way to cooperate and address the challenges caused
by the COVID-19 pandemic. Moreover, the United States
and China have an obligation to their own citizens and
to humanity as a whole to continue finding ways to work
together and to collaborate with each other. The road
towards a brighter and more prosperous future for this
planet can only be paved through cooperation, mutual
understanding, and trust. With our long history of success
in advancing understanding across nations and cultures,
Stanford University, through the platform of SCPKU, is
uniquely positioned to bridge the gap and make a huge
difference. Our role here is more paramount than ever. ®
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Callista Wells & Jennifer Choo, Experts Gather to Share Findings, Brainstorm Approaches and Spur Further Research on China’s Belt and Road Initiative, SCPKU NEws,
Mar. 18, 2020, https://scpku.fsi.stantord.edu/news/experts-gather-share-findings-brainstorm-approaches-and-spur-further-research-china%E2%80%99s-belt-and.

See, e.g., David R. Stilwell, U.S.-China Bilateral Relations: The Lessons of History, U.S. DEPARTMENT OF STATE, Dec. 12, 2019, https://www.state.gov/u-s-china-bilateral-
relations-the-lessons-of-history; Chronology of U.S.—~China Relations, 1784-2000, OFFICE OF THE HIsTORIAN, U.S. DEPARTMENT OF STATE, https://history.slate.gov/
countries/issues/china-us-relations.

See, e.g., China’s War on Pollution Leaves Small-Scale Pig Farmers Squealing, REUTERS, Nov. 7, 2017, https://www.scmp.com/news/china/society/article/21 18454/chinas-
war-pollution-leaves-small-scale-pig-farmers-squealing.

Ekdo, &FE (WANG Xianzhi & GAO Yuhong), EAZEM P B B & HBAEH | MATALE TTERAMATLF (Jiashu Cheng, President of Celanese China:
Doing Social Responsibility Well is Doing Good Business), {WTOZ 571} (CHNA WTO TriBUNE), Issue 10 (2010), http://www.cnki.com.cn/Article/ CJFDTotal -
WTOK201010015.htm.
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