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NOTE 
 

NEXT STEPS FOR CONGRESS ON HATE 
CRIME REPORTING 

Kai Wiggins* 
Named after two victims whose murders were prosecuted as hate crimes but 

not reported in hate crime statistics, the Khalid Jabara and Heather Heyer No Hate 
Act attempts to improve hate crime reporting in the United States by encouraging 
state and local jurisdictions to adopt best practices for hate crime data collection. 
Covered jurisdictions must report on their progress to the Department of Justice, 
which must then compile the information and publish a report for Congress exam-
ining the relationship between hate crime rates within those jurisdictions and their 
adoption of the Act’s best practices. Although the Act’s substantive features are 
promising, its incentive structure, which creates an optional grant program instead 
of imposing conditions on existing funds, inhibits their effect by limiting coverage 
to a small, self-selecting subset of large jurisdictions. This Essay argues that Con-
gress must strengthen the Jabara-Heyer Act if it wants to see better hate crime 
statistics. But even that might not be enough. 

  
INTRODUCTION ...........................................................................................393 
I. CHALLENGES OF HATE CRIME REPORTING ............................................396 

A. Data Collection Under the Hate Crime Statistics Act ..............396 
B. Cracks in the Reporting System ...............................................398 

II. STRENGTHENING THE JABARA-HEYER ACT ..........................................402 
A. Consequences of the Act’s Incentive Structure .......................404 
B. The Path Forward in Congress .................................................405 

III. THE FUTURE OF HATE CRIME STATISTICS ...........................................411 
CONCLUSION ..............................................................................................413 
 

INTRODUCTION 

Reading hate crime statistics has become less about what’s in the data and 
more about what’s left out. In 2017, for example, U.S. law enforcement agencies 
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reported 7,175 hate crimes to the Federal Bureau of Investigation, but the white 
supremacist car attack that killed Heather Heyer and wounded at least thirty-five 
other people in Charlottesville, Virginia, was not one of them.1 Nor was the 2016 
murder of Khalid Jabara, an Arab American shot dead on his doorstep in Tulsa, 
Oklahoma, recorded in that year’s federal hate crime statistics.2  

The list goes on. In jurisdictions across the United States, hate crimes are 
misclassified, overlooked, and underreported.3 Most never come to the attention 
of law enforcement.4 And many that do nevertheless go unrecorded in official 
data, even when prosecuted under state or federal hate crime statutes.5 Indeed, 
some estimates suggest that federal statistics capture just one percent of all hate 
crimes.6 And even though Congress passed legislation in 1990 requiring the De-
partment of Justice to collect annual hate crime statistics,7 as a former DOJ offi-
cial said in 2019, “we do not have the slightest idea how many hate crimes there 
are in America. And we have never known.”8 

 
1.  See Mallory Simon & Sara Sidner, Heather Heyer’s not on this FBI list. How hate 

crimes become invisible, CNN (Aug. 12, 2019), https://perma.cc/8DYK-8C3B; Kaylee 
Hartung & Darran Simon, Charge upgraded against suspect in Charlottesville rally killing, 
CNN (Dec. 15, 2017), https://perma.cc/ER9U-54VG.    

2. Simon & Sidner, supra note 1; see also Susan Bro & Haifa Jabara, Opinion, Hate 
Crimes Are Slipping Through the Cracks, N.Y. TIMES (Aug. 12, 2019), 
https://perma.cc/MX3W-NRPT.  

3. The problem is not just that hate crimes go unreported. In 2019, for example, the El 
Paso Police Department reported the bias type of a fatal mass shooting targeting Mexican 
shoppers at a local Walmart as “Anti-Other Race/Ethnicity/Ancestry” instead of “Anti-His-
panic or Latino.” See Hannah Allam, FBI Report: Bias-Motivated Killings at Record High 
Amid Nationwide Rise in Hate Crime, NPR (Nov. 16, 2020), https://perma.cc/3QFZ-DMPE; 
Press Release, The Leadership Conf. on Civ. & Hum. Rts., Annual FBI Hate Crimes Report 
Marks 2019 as the ‘Deadliest Year on Record’ (Nov. 16, 2020), https://perma.cc/Z83Q-HF3A. 
Official statistics on anti-Hispanic or anti-Latino hate crimes therefore do not include what 
has been described as the “deadliest anti-Latino attack in modern American history.” Erin 
Coulehan et al., Federal Hate Crime Charges Filed in El Paso Shooting that Targeted Latinos, 
N.Y. TIMES (Feb. 6, 2020), https://perma.cc/QZ7C-NAXR.  

4. See GRACE KENA & ALEXANDRA THOMPSON, BUREAU OF JUST. STAT., U.S. DEP’T OF 
JUST., HATE CRIME VICTIMIZATION, 2005-2019, 2 (Sept. 2021), https://perma.cc/BW2P-3F4N 
(finding that forty-four percent of hate crime victimizations between 2010 and 2019 were re-
ported to police). 

5. Though not reported in hate crime statistics, the murders of both Khalid Jabara and 
Heather Heyer were prosecuted under hate crime statutes. See Rachel Treisman, FBI Reports 
Dip in Hate Crimes, But Rise in Violence, NPR (Nov. 12, 2019), https://perma.cc/4R3N-SSE8.   

6. See TYLER BISHOP ET AL., STAN. L. SCH. L. & POL’Y LAB, EXPLORING ALTERNATIVE 
APPROACHES TO HATE CRIMES 8 (June 2021), https://perma.cc/Q5NU-NTSR (suggesting that, 
when adjusting for distinctions between datasets, hate crime statistics from the Uniform Crime 
Reports (UCR) account for just over one percent (6,739*0.40/250,000) of annual hate crime 
victimizations estimated in the National Crime Victimization Survey (NCVS)). 

7. Hate Crime Statistics Act, Pub. L. No. 101-275, 104 Stat. 140, 101st Cong. (1990) 
(codified as amended at 34 U.S.C. § 41305). 

8. Confronting White Supremacy (Part I): The Consequences of Inaction: Hearing be-
fore the H. Comm. on Oversight & Reform, Subcomm. on C.R. & C.L., 116th Cong. 1 (May 
15, 2019) (statement of Roy L. Austin, Jr., Partner, Harris, Wiltshire & Grannis, LLP), 
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Some would argue that is about to change. In May 2021, amid a reported 
surge of hate crimes targeting Asian Americans and Pacific Islanders during the 
coronavirus pandemic, President Biden signed into law the Covid-19 Hate 
Crimes Act.9 That legislation includes the Khalid Jabara and Heather Heyer No 
Hate Act, which, among other things, aims to improve hate crime reporting by 
incentivizing law enforcement agencies to adopt a set of enumerated data collec-
tion procedures and related policies, such as establishing bias units and commu-
nity liaisons.10 According to the president, the Act will “make sure that hate 
crimes are more accurately counted and reported.”11 

But will it? At best, the Jabara-Heyer Act will have a modest impact on hate 
crime reporting. And that is assuming the Act’s substantive provisions are con-
ducive to better data collection. The problem lies in the Act’s incentive structure. 
Rather than imposing new conditions on existing funds, Congress authorized 
new funding with conditions attached. In other words, the Jabara-Heyer Act is 
more carrot than stick, as jurisdictions that do not opt into the funding mechanism 
are exempt from the Act’s substantive provisions. This not only limits the Act’s 
reach, but also has the effect of providing more federal funding to law enforce-
ment agencies, which is the exact opposite of what some progressives and com-
munity activists want from legislation to address bias-motivated violence.12   

In three parts, this essay argues that Congress can strengthen the Jabara-
Heyer Act, and assuage its progressive critics, by changing the Act’s incentive 
structure to require, rather than encourage, the adoption of its substantive provi-
sions. Part I outlines the challenges of hate crime reporting. Part II examines the 
Jabara-Heyer Act and explains how imposing tailored conditions on federal as-
sistance for law enforcement will expand the Act’s scope without overburdening 
state and local jurisdictions. Finally, Part III considers the future of hate crime 
statistics. A strengthened Jabara-Heyer Act will enable Congress to assess the 
performance of the hate crime reporting system. What it finds could prompt ad-
ditional reform or spur efforts to abandon the reporting system altogether. If 
nothing else, the Act will challenge us to think about what hate crime statistics 
are for.  

 
https://perma.cc/LBV8-UP6E.  

9. Maegan Vazquez, Biden signs bill aimed at addressing rise in anti-Asian hate crimes, 
CNN (May 20, 2021), https://perma.cc/3NAB-QZJQ.  

10. Id.; see also Covid-19 Hate Crimes Act, Pub. L. No. 117-13, 135 Stat. 265, 269-70 
(2021). 

11. President Joseph Biden, Remarks at Signing of the Covid-19 Hate Crimes Act (May 
21, 2021), https://perma.cc/ES7F-4768.  

12. See, e.g., Kimmy Yam, Why over 85 Asian American, LGBTQ groups opposed the 
anti-Asian hate crimes bill, NBC NEWS (May 14, 2021), https://perma.cc/TGD6-37BR.  
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I. CHALLENGES OF HATE CRIME REPORTING 

Where do hate crime statistics come from? And why are they so unreliable? 
For three decades, the FBI has published annual hate crime statistics based on 
data collected from U.S. law enforcement agencies—representing state, local, 
and tribal jurisdictions—through a national program known as the Uniform 
Crime Reports (UCR).13 The FBI collects this information under the Hate Crime 
Statistics Act (HCSA), which, as amended, requires the attorney general to “ac-
quire data . . . about crimes that manifest evidence of prejudice based on race, 
gender and gender identity, religion, disability, sexual orientation, or ethnicity.”14  

Since 2018, the FBI has also published hate crime statistics based on data 
from federal law enforcement agencies.15 But while these agencies are required 
to submit HCSA data, others are not. For state, local, and tribal jurisdictions, hate 
crime reporting is voluntary, at least under federal law.16 And each year, thou-
sands, indeed most, of the nation’s law enforcement agencies report zero hate 
crimes to the FBI.17  

Encouraging agencies to report is a major challenge of hate crime data col-
lection. But it is not the only one. Several cracks in the reporting system are to 
blame for bad data, some of which are considered in the following sections. The 
first step, however, is understanding how we got here.  

A.  Data Collection Under the Hate Crime Statistics Act 

The HCSA neither established nor designated a specific reporting program, 
but the UCR is what Congress had in mind. In fact, when the HCSA was first 
introduced in 1985, it specifically required the attorney general to collect infor-
mation about hate crime through the UCR.18 This made sense. The modern UCR 
had been around since 1930, when Congress first authorized the attorney general 
to “acquire, collect [. . .] and preserve” crime records from the nation’s law en-
forcement agencies.19 By 1985, nearly sixteen thousand agencies were voluntar-

 
13. Hate Crimes Data, U.S. DEP’T OF JUST., https://perma.cc/C3XN-TEML (last updated 

June 2, 2021).  
14. Hate Crime Statistics Act, 34 U.S.C. § 41305. 
15. See About Hate Crime Statistics, 2018 Hate Crime Statistics, FED. BUREAU OF 

INVESTIGATION (Nov. 2019), https://perma.cc/EC7X-LVY8.   
16. Hate Crime Statistics, FED. BUREAU OF INVESTIGATION, https://perma.cc/A46F-

XEQ4 (last visited Aug. 21, 2021).  
17. See, e.g., Mark Berman, Hate crimes in the United States increased last year, the 

FBI says, WASH. POST (Nov. 13, 2017), https://perma.cc/5VY6-89R3 (“According to the FBI, 
88 percent of agencies voluntarily participating in the hate crime statistics program ‘reported 
that no hate crimes occurred in their jurisdictions’ last year.”). 

18. Hate Crime Statistics Act, H.R. 1171, 99th Cong. (1985).  
19. 28 U.S.C. § 534(a)(1).  
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ily submitting crime data through the UCR each year, enabling the FBI to pro-
duce comprehensive statistics on the nature and extent of crime in the United 
States.20  

If Congress wanted information about hate crimes, i.e., criminal offenses 
like assault, homicide, or vandalism that “manifest evidence of prejudice,”21 then 
amending the UCR to capture information about the offender’s bias motivation 
was the logical solution. Why reinvent the wheel when you can just add another 
spoke?   

The problem, as any good bike mechanic knows,22 is that it could throw the 
entire wheel out of true. And that is exactly what UCR administrators feared in 
the HCSA. Testifying before Congress in 1985, a senior FBI official advised 
against collecting data about an offender’s motivation through the UCR, explain-
ing that the resulting statistics would likely be “incomplete, relying too much on 
the judgment of the reporting officer.”23 And if the statistics were “questionable,” 
the official warned, it “could diminish the reputation and credibility of the UCR 
as a whole.”24 Steven Schlesinger of the Bureau of Justice Statistics, which con-
ducts national surveys on crime victimization, shared similar concerns:  

 Given the difficulties and complexities of accurately ascertaining criminal 
motivation even in one specific case, one cannot underestimate the com-
plications of setting out and enforcing uniform rules or standards for inter-
viewers or police officers to apply throughout the Nation in the thousands 
of violent or property crimes in which . . . prejudice might possibly be a 
motive.25 

Speaking at another congressional hearing in 1988, Schlesinger warned that, 
as drafted, the HCSA would not produce “the kind of reliable statistics that Con-
gress and the American public have a right to expect.”26 

Undeterred, Congress passed the HCSA two years later with strong biparti-
san support.27 Although the enacted version did not specifically require collec-
tion through the UCR, the offenses listed in the bill corresponded to preexisting 
 

20. See FED. BUREAU OF INVESTIGATION, CRIME IN THE UNITED STATES 1985, 1 (July 27, 
1986), https://perma.cc/4X8W-KF7N.  

21. Hate Crime Statistics Act, 34 U.S.C. § 41305. 
22. See Sheldon Brown, Wheel Truing for Beginners, BIKE WORLD, Jan. 1979, at 34. 

https://perma.cc/7GU4-PWV3.  
23. Hate Crime Statistics Act: Hearing on H.R. 1171 and H.R. 775 Before the Subcomm. 

on Crim. Just., H. Comm. on the Judiciary, 99th Cong. 49 (1985) (statement of William M. 
Baker, Assistant Director, Office of Congressional and Public Affairs, Federal Bureau of In-
vestigation). 

24. Id.  
25. Id. at 51 (statement of Steven R. Schlesinger, Director, Bureau of Justice Statistics, 

U.S. Department of Justice). 
26. Hate Crime Statistics Act of 1988: Hearing on S. 702, S. 797, and S. 2000 Before the 

Subcomm. on the Const., S. Comm. on the Judiciary, 100th Cong. 121 (1988) (statement of 
Steven R. Schlesinger, Director, Bureau of Justice Statistics, U.S. Department of Justice). 

27. See Robin Toner, Senate, 92 to 4, Wants U.S. Data on Crimes that Spring from Hate, 
N.Y. TIMES (Feb. 9, 1990), https://perma.cc/U5G9-STCJ; see also Hate Crime Timeline, HUM. 
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UCR reporting categories, which would “expedite implementation of the bill” 
even if the UCR was not “the vehicle to report hate crimes.”28  

But the vehicle it was. After the HCSA became law, the attorney general 
delegated the responsibilities of developing a national hate crime reporting sys-
tem to the FBI, which in turn assigned them to the UCR Program.29 According 
to the FBI, “the developers agreed hate crime data could be derived by capturing 
the additional element of bias in those offenses already being reported to the 
UCR Program,” thereby satisfying the directives of the HCSA “without placing 
an undue additional reporting burden on law enforcement.”30  

“In time,” wrote the FBI, “a substantial body of data would develop about 
the nature and frequency of bias crimes throughout the nation.”31 After three dec-
ades, however, that arguably has not happened yet. 

B. Cracks in the Reporting System 

The HCSA has not fulfilled its promise because of multiple systemic prob-
lems that continue to frustrate the data collection process. Apart from some tech-
nological developments,32 the system remains unchanged: a crime happens; po-
lice arrive; and while collecting evidence, the responding officer looks for a 
potential bias motivation. If the evidence suggests the crime was bias motivated, 
the officer files that information into an incident report.33 Back at the station, 
investigators review the evidence and determine whether the incident should be 
reported as a hate crime,34 and if so, the associated bias type, e.g., Anti-Black or 
African American, Anti-Transgender.35 Based on that determination, records 
personnel designate the incident as a hate crime in the agency’s records manage-
ment system and submit the data to the relevant state UCR program, which then 
forwards the data to the FBI for publication in hate crime statistics.36 
 
RTS. CAMPAIGN, https://perma.cc/BX3Q-L35P (last visited Aug. 26, 2021).  

28. S. Rep. No. 100-514, at 4 (1989), https://perma.cc/HM4Y-KCR4.  
29. FED. BUREAU OF INVESTIGATION, About Hate Crime Statistics, HATE CRIME 

STATISTICS, 2019 1 (Nov. 2020), https://perma.cc/3N2E-RJWE.  
30. Id.; see also S. Rep. No. 104-269, at 2-3 (1996), https://perma.cc/75ZN-WAD6.  
31. FED. BUREAU OF INVESTIGATION, supra note 29, at 1. 
32. See Kai Wiggins, Growing Pains for Hate Crime Statistics, N.Y.U. J. LEGIS. & PUB. 

POL’Y QUORUM (2021), https://perma.cc/A6LH-2ECP (discussing three recent reforms to the 
hate crime reporting system). 

33. See, e.g., Maintaining Hate Crime Data Quality, N.Y. STATE DIV. OF CRIM. JUST. 
SERVS., https://perma.cc/AA9L-V687 (last visited Dec. 18, 2021) (linking to state hate crime 
incident report forms). 

34. See UNIF. CRIME REPORTING PROGRAM, FED. BUREAU OF INVESTIGATION, HATE 
CRIME DATA COLLECTION GUIDELINES AND TRAINING MANUAL 31-33 (Mar. 1 2022), 
https://perma.cc/KCE7-KBWU; L. ENF’T POL’Y CTR., INT’L ASS’N OF CHIEFS OF POLICE, 
INVESTIGATION OF HATE CRIMES 4-5 (Mar. 2021), https://perma.cc/J93G-3H5P.  

35. See UNIF. CRIME REPORTING PROGRAM, supra note 34, at 5 (listing reportable bias 
types). 

36. See UNIF. CRIME REPORTING PROGRAM, FED. BUREAU OF INVESTIGATION, 2021.1 
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Simple enough in theory. But complications abound in practice. First, most 
hate crimes never come to the attention of law enforcement. According to the 
Bureau of Justice Statistics National Crime Victimization Survey (NCVS), about 
fifty-six percent of hate crime victimizations between 2010 and 2019 were not 
reported to police.37 Reasons for nonreporting may include handling the victim-
ization outside of the criminal justice system, distrust of police, downplaying the 
crime’s significance, fear of retaliation, or inconvenience.38 And because the 
NCVS does not include data on intimidation, vandalism, and property damage 
or destruction,39 which often account for most UCR-reported hate crimes,40 vic-
tim nonreporting might be even more prevalent than available statistics suggest.41 
To be sure, NCVS data indicates that nonreporting is nearly as widespread 
among crimes that are not bias motivated.42 The fact remains, however, that the 
HCSA requires federal data collection on bias-motivated crimes, and the govern-
ment has chosen to fulfill that mandate with an approach that guarantees data on 
most bias-motivated crimes will never be collected.  

Second, no amount of federal guidance or supervision can overcome the tan-
gle of state and local laws, policies, and practices that influence hate crime re-
porting and data collection from one jurisdiction to the next.43 For one, the UCR 
relies on standardized offense definitions, such as aggravated assault or arson, to 
compile statistics across the six categories defined in the HCSA (race or ethnic-
ity, religion, sexual orientation, gender, gender identity, disability), which are 
 
NATIONAL INCIDENT-BASED REPORTING SYSTEM USER MANUAL 1, 78-82 (Apr. 15, 2021), 
https://perma.cc/7WNG-H4BE.  

37. KENA & THOMPSON, supra note 4, at 2.  
38. See id. at 6 (listing purported reasons for not reporting violent hate crimes to police); 

see also Shirin Sinnar & Beth A. Colgan, Revisiting Hate Crimes Enhancements in the Shadow 
of Mass Incarceration, 95 N.Y.U. L. REV. ONLINE 149, 158-60 (2020), https://perma.cc/T5YJ-
7ZGV. Regarding distrust, some hate crime victims might fear re-traumatization or humilia-
tion at the hands of responding officers. See, e.g., Terry A. Maroney, Note, The Struggle 
Against Hate Crime: Movement at a Crossroads, 73 N.Y.U. L. REV. 566, 600-02 (1998) (de-
scribing victim’s traumatic experience reporting anti-LGBTQ hate crime to police); Emma 
Keith et al., Lack of trust in law enforcement hinders reporting of LGBTQ crimes, CTR. FOR 
PUB. INTEGRITY (Aug. 24, 2018), https://perma.cc/C8N2-3V85.  

39. KENA & THOMPSON, supra note 4, at 4 (listing crime types).  
40. See FED. BUREAU OF INVESTIGATION, HATE CRIME STATISTICS, 2019, TABLE 4: 

OFFENSES: OFFENSE TYPE BY BIAS MOTIVATION, 2019 (2020), https://perma.cc/PYZ8-5PCP 
(showing that intimidation and “[d]estruction/damage/vandalism” accounted for most hate 
crime offenses reported in 2019). 

41. This proposition is even more plausible because victims are less likely to report non-
violent or property-based hate crimes to police. See KENA & THOMPSON, supra note 4, at 4. 

42. See LYNN LANGTON & MADELINE MASUCCI, HATE CRIME VICTIMIZATION, 2004-
2015, BUREAU OF JUST. STAT., U.S. DEP’T OF JUST., 5 (June 2017), https://perma.cc/5YS4-
3CU4.  

43. For an example of federal guidance on hate crime reporting, see UNIF. CRIME 
REPORTING PROGRAM, supra note 34. Federal agencies also conduct trainings for law enforce-
ment, nongovernment organizations, and the public. See U.S. DEP’T OF JUST. HATE CRIMES 
ENF’T & PREVENTION INITIATIVE, IMPROVING THE IDENTIFICATION, INVESTIGATION, AND 
REPORTING OF HATE CRIMES 26-28 (2020), https://perma.cc/3ZMX-LWQM.  
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further divided into thirty-four bias motivation types.44 But most states’ defini-
tions of hate crime are less inclusive,45 and some states restrict their definition of 
hate crime to certain offenses. Additionally, some states neither require law en-
forcement to report hate crimes nor authorize training on identifying or respond-
ing to hate crime.46 Finally, reporting rates also depend on law enforcement agen-
cies’ policies, procedures, and institutional priorities, which run the gamut.47  

To date, little to no empirical scholarship has tested the effect of one or all 
the factors discussed above on hate crime reporting. But a limited review of data 
from several large jurisdictions provides some insight. Among cities with more 
than 100,000 residents, those with robust state laws and local policies related to 
hate crime tend to have higher rates of bias-motivated crime. In 2020, the city of 
Eugene, Oregon, reported about twenty-five hate crimes per 100,000 residents, 
which is almost ten times the average rate among large jurisdictions.48 In addition 
to being in a state with an inclusive hate crime statute, mandatory hate crime 
reporting and data collection laws, and statutorily required police training on 
identifying, reporting, and responding to hate crimes,49 Eugene has prioritized 
hate crime reporting and efforts to support hate crime victims.50 And it is not an 
outlier within the state. Of the ten large jurisdictions with the most hate crimes 
reported per capita in 2020, three were in Oregon.51 

 
44. See UNIF. CRIME REPORTING PROGRAM, supra note 34, at 5. 
45. See Federal Bias Categories Included by State Laws, U.S. DEP’T OF JUST., 

https://perma.cc/LYF5-R4QK (last updated Aug. 2, 2021) (showing that sixteen states have 
hate crime definitions coextensive with federal law). 

46. See State Hate Crime Statutes, BRENNAN CTR. FOR JUST., https://perma.cc/J9AU-
VMNF (last updated July 2, 2020). 

47. See JACK MCDEVITT & JENNIFER M. BALBONI, NORTHEASTERN UNIV., IMPROVING 
THE QUALITY AND ACCURACY OF BIAS CRIME STATISTICS NATIONALLY: AN ASSESSMENT OF 
THE FIRST TEN YEARS OF BIAS CRIME DATA COLLECTION, CTR. FOR CRIM. JUST. POL’Y RSCH., 
115-26 (2000) (discussing agency encouragers and discouragers of hate crime reporting); U.S. 
COMM’N ON C.R., IN THE NAME OF HATE: EXAMINING THE FEDERAL GOVERNMENT’S ROLE IN 
RESPONDING TO HATE CRIMES 224-27 (describing agency-level best practices), 
https://perma.cc/E6HH-4NZK.  

48. This Essay defines “large jurisdictions” as those with at least 100,000 residents. Ac-
cording to the FBI, the United States has about three hundred local law enforcement agencies 
representing large jurisdictions. See About Crime in the United States, 2019, FED. BUREAU OF 
INVESTIGATION  2 (2020), https://perma.cc/6FAE-GA2V. 

49. See OR. REV. STAT. §§ 166.155, 166.165, 181A.225, 181A.470 (2020). 
50. See OFF. OF HUM. RTS. & NEIGHBORHOOD INVOLVEMENT, 2020 HATE AND BIAS 

REPORT: CITY OF EUGENE 4 (2021), https://perma.cc/7HG2-CP23 (describing the city’s report-
ing practices and broader response to hate crime).  

51. Eugene (1st), Salem (4th), Bend (8th). See Hate Crime Statistics, 2020, Table 13: 
Hate Crime Incidents per Bias Motivation and Quarter by State, Federal, and Agency, 2020, 
FED. BUREAU OF INVESTIGATION (2021), https://perma.cc/2FKD-PJX4 (download 2020 “Hate 
Crime Statistics Annual Reports,” open Table 13, filter for population, add number of inci-
dents per quarter, and find rate per 100,000 based on reported population). Filtered tables on 
file with author. To be sure, Oregon has a history of organized white supremacist activity, 
discrimination, and racial violence. See Kami Horton, A Look Back at How White Suprema-
cists Sowed Seeds of Hate in Oregon in the 20th Century, OR. PUB. BROAD. (Mar. 14, 2022), 
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On the other end of the spectrum are jurisdictions in states with underinclu-
sive or nonexistent hate crime laws and local governments that have not priori-
tized bias-motivated crime. Among large jurisdictions that reported no hate 
crimes from 2013 to 2020 are Montgomery, Alabama, and Jackson, Missis-
sippi,52 two cities in states that, despite legacies of discrimination and racial vio-
lence,53 lack comprehensive hate crime laws.54 The same goes for Little Rock, 
Arkansas,55 which has reported just one hate crime in the last ten years for which 
data are available.56 These appear to be statewide trends. In 2020, Arkansas, Mis-
sissippi, and Alabama had among the lowest reported rates of hate crime in 
United States.57  

That hate crimes are least reported in three former Confederate states with 
dark, well-documented histories of racial violence suggests that reading hate 
crime data as intended, i.e., to ascertain the nature and extent of hate crime in 
different parts of the United States, is to read the data wrong. If we accept the 
data at face value, then hate crimes are more than six times as prevalent in Mas-
sachusetts, Vermont, and the Pacific Northwest than in the Deep South.58 But 
can that be right? Instead, perhaps hate crime statistics are better read as proxies 
for state and local efforts to collect hate crime data, if not respond to hate crime 
generally.  

 
https://www.opb.org/article/2022/03/14/rise-of-klan-white-nationalism-hate-racism-oregon; 
Alana Semuels, The Racist History of Portland, the Whitest City in America, ATLANTIC (July 
22, 2016), https://www.theatlantic.com/business/archive/2016/07/racist-history-port-
land/492035.  

52. See FBI 2020 HCSA Did Not Report (DNR) and Zero Reporting Cities, ANTI-
DEFAMATION LEAGUE, https://perma.cc/24JS-Z7J9 (last visited Dec. 21, 2021).  

53. See EQUAL JUST. INITIATIVE, LYNCHING IN AMERICA: CONFRONTING THE LEGACY OF 
RACIAL TERROR (2017), https://perma.cc/Z2J6-ZMZZ; William Thornton, More Than 300 Af-
rican-Americans Lynched in Alabama in 66 Years, ADVANCE LOC. (Apr. 26, 2018), 
https://perma.cc/G5ZF-76HQ; Larry Bleiberg, An Unflinching Look at Mississippi’s Darkest 
Moments, BBC TRAVEL (Jan. 12, 2018), https://perma.cc/J3SR-LXWT.  

54. See BRENNAN CTR. FOR JUST., supra note 46. 
55. See id. 
56. See ANTI-DEFAMATION LEAGUE, supra note 52; Hate Crime Statistics, 2012, Table 

14: Arkansas: Hate Crime Zero Data Submitted per Quarter by Agency, FED. BUREAU OF 
INVESTIGATION (2013), https://perma.cc/K8H5-BJZN; Hate Crime Statistics, 2011, Table 14: 
Arkansas: Hate Crime Zero Data Submitted per Quarter by Agency, 2011, FED. BUREAU OF 
INVESTIGATION (2012), https://perma.cc/8QKC-4QS4.  

57. See Hate Crime Statistics, 2020, Table 12: Agency Hate Crime Reporting by State 
and Federal, 2020, FED. BUREAU OF INVESTIGATION (2021) https://perma.cc/5999-26AJ 
(download 2020 “Hate Crime Statistics Annual Reports” and open Table 12). Additional data 
on file with author. 

58. See id.; 2020 Population and Housing State Data, U.S. CENSUS BUREAU (Aug. 12, 
2021), https://perma.cc/P4VU-P9K7 (find hate crime rate per 100,000 based on “[t]otal num-
ber of incidents reported” and state populations reported in 2020 Census data; the “[p]opula-
tion covered” column in Table 12 does not represent total state population). Filtered data on 
file with author. 
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The final crack in the reporting system is error. This includes human error, 
such as when responding officers fail to recognize or misidentify bias motiva-
tions despite applicable laws and policies, and systemic error, for example, when 
flawed data collection procedures or software cause irregularities in official sta-
tistics. Both sources of error are preventable to some extent, whether through 
procedural reform, oversight, or training, and are less consequential than other 
cracks in the reporting system discussed above. But then again, when working 
with a small dataset like national hate crime statistics,59 even minor errors can 
have significant effects. And glaring, though isolated, data collection errors, sev-
eral of which have occurred in recent years,60 can nevertheless undermine public 
confidence in the system. 

These and more issues within the reporting system have frustrated efforts to 
gather meaningful hate crime statistics, let alone devise responsive policies. At 
this point, however, attempts at reform have fallen short. 

II. STRENGTHENING THE JABARA-HEYER ACT 

The crux of the Jabara-Heyer Act resides in two subsections. In addition to 
providing grants for reporting-program updates, authorizing state-run hate crime 
hotlines, and creating an alternative sentencing provision for the principal federal 
hate crime statute, the Act establishes a conditional grant mechanism for state 
and local law enforcement agencies.61 Subsection (f) outlines the grant mecha-
nism and its substantive conditions, while subsection (g) creates associated re-
quirements for the federal government. But even if we assume the Act’s substan-
tive features are conducive to better data collection, the grant mechanism limits 
their potential reach while increasing federal funding for law enforcement. And 
though calls to “defund the police” have subsided since their peak in 2020,62 the 
question remains whether an optional grant program will make a difference 
where it counts.  

First, an overview. The grants focus on hate crime reporting and prioritize 
state law enforcement agencies and two categories of local agencies: (a) those 

 
59. Compare Press Release, Fed. Bureau of Investigation, FBI Releases Updated 2020 

Hate Crime Statistics (Oct. 25, 2021), https://perma.cc/Y2XM-WURW (showing 8,263 hate 
crimes reported), with Press Release, Fed. Bureau of Investigation, FBI Releases 2020 Inci-
dent-Based (NIBRS) Data (Dec. 6, 2021), https://perma.cc/DQA7-YMVA (showing 
7,560,867 crimes reported).  

60. See Maya Berry & Kai Wiggins, FBI Stats on Hate Crimes Are Scary. So Is What’s 
Missing, CNN (Nov. 14, 2018), https://perma.cc/GE2Q-MHAH. Data collection errors are not 
limited to underreporting. See Hannah Allam & Talal Ansari, Here’s Why the FBI Report 
Didn’t Consider the Charlottesville Violence a Hate Crime, BUZZFEED NEWS (Nov. 14, 2018), 
https://perma.cc/L7LK-RFZS (describing error in Kentucky’s reporting program that led to 
significant overreporting of specific bias motivation type).  

61. Covid-19 Hate Crimes Act, Pub. L. No. 117-13, § 5, 135 Stat. 265, 266-72 (2021). 
62. See Liz Navratil, Minneapolis Police Spending Rises as Defund Movement Fades, 

STAR TRIB. (Dec. 11, 2021), https://perma.cc/75CB-VYFU.  
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representing 100,000 residents or more; and (b) those representing 50,000 to less 
than 100,000 residents that have reported no hate crimes over the last three years 
of available data. Specifically, the grants are meant to “assist covered agen-
cies . . . in conducting law enforcement activities or crime reduction programs to 
prevent, address, or otherwise respond to hate crime,” with an emphasis on re-
porting.  

The Act enumerates five recommended practices that are ostensibly condu-
cive to better data collection: adopting hate crime reporting and investigative 
policies; developing standardized reporting methods; establishing special hate 
crime units; engaging in community relations functions, such as appointing a 
community liaison or holding public forums; and providing hate crime trainings 
for law enforcement personnel.63  

As grant recipients, covered agencies must collect information about their 
hate crime prevention and reporting practices and submit semiannual reports to 
the federal government. The reports must disclose whether the agency follows 
the Act’s recommended procedures and the number of training hours it provided 
to personnel during the reporting period. In turn, the Attorney General must com-
pile information received from covered agencies and submit annual reports to 
Congress that include (1) qualitative analysis on the relationship between hate 
crime reporting rates and the adoption of the Act’s recommended procedures and 
(2) quantitative analysis on covered agencies’ adoption of those procedures.  

Concerns about the conditional grant mechanism aside, the substantive fea-
tures of the Act’s information collection and reporting scheme are promising. 
This Essay suggests that hate crime statistics are more indicative of state and 
local efforts to collect hate crime data within a particular jurisdiction than the 
occurrence of hate crime within that jurisdiction.64 Assuming that is correct, and 
that the Act’s recommended procedures are conducive to better data collection, 
then as covered agencies adopt the procedures, we should expect to see their hate 
crime rates increase. That proposition is what the attorney general’s annual re-
ports to Congress are meant to evaluate.  

In this respect, the substantive provisions of the Jabara-Heyer Act serve two 
objectives: encouraging law enforcement agencies to adopt a set of congression-
ally approved practices, which could lead to more accurate hate crime statistics, 
and helping the federal government assess the performance of the national re-
porting system Congress authorized three decades ago when it passed the HCSA. 
Because of the Act’s incentive structure, however, those objectives remain out 
of reach. 

 
63. These recommended procedures appear to draw from a 2016 model policy developed 

by the International Association of Chiefs of Police and the Anti-Defamation League. See 
INT’L ASS’N OF CHIEFS OF POLICE, MODEL POLICY: INVESTIGATION OF HATE CRIMES 2-3 (Sept. 
2016), https://perma.cc/U4E7-FMXH.  

64. See supra p. 10. 
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A. Consequences of the Act’s Incentive Structure 

Law enforcement agencies that do not opt into the conditional grant mecha-
nism are exempt from the Jabara-Heyer Act’s substantive provisions. As a result, 
absent other incentives for participation, the Act’s information collection and re-
porting scheme could reproduce existing problems within the hate crime report-
ing system and constrain the Act’s potential effects on hate crime statistics. 

The grants are limited to a small subset of law enforcement agencies. Ac-
cording to the federal government, there are about 18,000 state, local, and tribal 
agencies in the United States.65 But the universe of eligible grant recipients is a 
fraction of that: fifty primary state law enforcement agencies; about 300 local 
law enforcement agencies representing 100,000 residents or more; and fewer 
than 200 local agencies representing 50,000 residents or more that have reported 
no hate crimes for the last three years.66 And there is no guarantee that all eligible 
agencies will opt into the grant mechanism. We might even expect an overrepre-
sentation of agencies that already prioritize bias-motivated crime and do not need 
the extra incentive to report hate crimes to the federal government. After all, 
which state is more likely to participate: Vermont or Mississippi? 

The Act’s limited potential reach has consequences. For one, it stymies the 
Act’s principal objective: to encourage better hate crime reporting and improve 
data collected under the HCSA. Jurisdictions that would benefit most from par-
ticipation are the same jurisdictions that could most influence hate crime statis-
tics. What we know about the reporting system suggests that no jurisdiction re-
ports one hundred percent of its hate crimes,67 but some do far better than others. 
Instead of closing the gap, however, the Act might open it further.  

And then there is the Act’s second objective: to help the federal government 
assess the reporting system’s performance. Congress will derive little value from 
a report analyzing data from a handful of self-selecting law enforcement agencies 
on the relationship between hate crime rates and the adoption of six recom-
mended procedures, especially when those agencies already follow similar pro-
cedures. The Act therefore ends where it begins. Some agencies will opt into the 

 
65. BUREAU OF JUST. STAT., U.S. DEP’T OF JUST., NATIONAL SOURCES OF LAW 

ENFORCEMENT EMPLOYMENT DATA 5-6 (Oct. 4, 2016), https://perma.cc/N7KP-BPP8. The Act 
does not explicitly state whether tribal jurisdictions are eligible for the grants, but the term 
“unit of local government,” as defined in the Act, includes Indian tribes. See Covid-19 Hate 
Crimes Act, Pub. L. No. 117-13, § 5(c)(5), 135 Stat. 265, 268 (2021) (citing 34 U.S.C. § 
10251(a)(3)). Unless tribes are defined as “states” for the purposes of the Act, their grant eli-
gibility will turn on their resident populations and past reporting practices. Id. at § 5(c)(2).  

66. See BRIAN A. REAVES, BUREAU OF JUST. STAT., U.S. DEP’T OF JUST., CENSUS OF 
STATE AND LOCAL LAW ENFORCEMENT AGENCIES, 2008, 2 (July 2011), 
https://perma.cc/HX46-4LQ3; See Hate Crime Statistics, 2020, Table 14: Hate Crime Zero 
Data Submitted per Quarter by State, Federal, and Agency, FED. BUREAU OF INVESTIGATION 
(2021), https://perma.cc/AQ4J-WDUX (download 2020 “Hate Crime Statistics Annual Re-
ports,” open Table 14, and filter for population). Filtered tables on file with author. 

67. See supra Part I.B. 



September 2022] HATE CRIME REPORTING 405 

conditional grant mechanism, and their compliance might translate into more ac-
curate statistics within their respective jurisdictions. But when it comes to ful-
filling the HCSA’s thirty-year-old promise of obtaining reliable, comprehensive 
statistics on the nature and extent of hate crime in the United States, at best, the 
Jabara-Heyer Act amounts to a single step in the right direction.  

Of course, some might argue that it is a step in the wrong direction. Dozens 
of civil rights and community organizations opposed the Covid-19 Hate Crimes 
Act, which included the Jabara-Heyer Act, in part because “relying on law en-
forcement and crime statistics does not prevent violence.”68 According to critics, 
instead of protecting communities, “[h]ate crime laws increase resources for law 
enforcement agencies,” thereby extracting “resources and dollars from commu-
nities that need investment instead of prisons.”69 The Act is therefore more of the 
same, providing more funding for law enforcement, centering a carceral ap-
proach to preventing hate violence, and exhausting the scarce political will avail-
able for devising alternative solutions.70 As long as the Jabara-Heyer Act aims to 
improve the reporting system in its current form, these criticisms are inevitable. 
A minor fix, however, could make a significant difference. 

B. The Path Forward in Congress 

The Jabara-Heyer Act authorized new federal funding for law enforcement 
with conditions attached. Even assuming the Act’s substantive provisions are 
conducive to better data collection, the Act’s restrictive eligibility requirements 
and opt-in structure will limit the Act’s potential reach in quantitative and qual-
itative terms. As a result, this Essay argues that the Act’s effect on hate crime 
statistics will be modest at best.  

An obvious solution is transforming the Act from carrot to stick. If lawmak-
ers are serious about improving hate crime statistics, then Congress should elim-
inate the Jabara-Heyer Act’s grant mechanism and impose new conditions on 
existing streams of federal financial support for state and local law enforcement.  

Congress has done this before. And potential barriers to enactment are less 
constitutional than political. The principal source of federal criminal justice 
funding for state, tribal, territorial, and local governments is the Edward Byrne 
Memorial Justice Assistance Grant (JAG) Program.71 In 2020, Byrne JAG recip-
ients received more than $200 million for various program areas, including law 

 
68. See Yam, supra note 12. 
69. Van C. Tran & Jason Wu, Opinion, Will a New Law to Tackle Hate Crimes Make 

Asian Americans Safer? Pro/Con, PHILA. INQUIRER (June 3, 2021), https://perma.cc/4DD7-
ASVR.  

70. See Li Zhou, Hate Crime Laws Won’t Actually Prevent Anti-Asian Hate Crimes, 
VOX (June 15, 2021), https://perma.cc/9BZW-4DY8.  

71. Edward Byrne Memorial Justice Assistance Grant (JAG) Program, BUREAU OF JUST. 
ASSISTANCE, U.S. DEP’T OF JUST. (Aug. 17, 2021), https://perma.cc/6SC4-CVNE.  
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enforcement and crime prevention.72 Since the Byrne JAG program’s inception, 
both Congress and the Executive have imposed supplemental conditions on grant 
recipients to advance federal criminal justice and law enforcement priorities.  

For example, jurisdictions that have not substantially implemented the Sex 
Offender Registration and Notification Act (SORNA) are subject to a ten percent 
reduction in Byrne JAG funding.73 And if a state is not in full compliance with 
the Prison Rape Elimination Act (PREA), it faces a five percent reduction in 
certain prison-related Byrne JAG funding unless the state assures that it will use 
the five percent to achieve full compliance or asks the Attorney General to hold 
the funds in abeyance.74 Absent congressional mandate, the DOJ has also re-
quired direct grant recipients with antiquated crime reporting programs to dedi-
cate three percent of their awards toward a program upgrade.75 

A third example of congressionally imposed Byrne JAG conditions is the 
Death in Custody Reporting Act (DCRA), which requires grant recipients to sub-
mit data to the federal government on the deaths of people detained, arrested, 
incarcerated, or otherwise placed in law enforcement custody.76 At the Attorney 
General’s discretion, noncompliant grant recipients may lose ten percent of their 
annual Byrne JAG funding.77 In turn, the Attorney General must analyze the 
grant recipients’ data and publish a report for Congress that examines the rela-
tionship between death-in-custody rates and the management of jails, prisons, 
and other specified facilities in which deaths occurred.78  

DCRA is not dissimilar from the Jabara-Heyer Act in this respect, except 
that its reach is more expansive and the reports to Congress will be more sub-
stantive as a result. But despite the precedent for Congress imposing conditions 
on Byrne JAG grants to advance federal criminal justice priorities, when it comes 
to the Jabara-Heyer Act and hate crime statistics, other barriers seem to exist. 

Those barriers are not constitutional. Congress has power under the Spend-
ing Clause to condition the receipt of federal funds if the conditions serve the 

 
72. See Edward Byrne Justice Assistance Grant (JAG) Program Fact Sheet, BUREAU OF 

JUST. ASSISTANCE, U.S. DEP’T OF JUST. (Mar. 2021), https://perma.cc/VL4A-9YSN.  
73. See id.; 34 U.S.C. § 20927(a).  
74. See BUREAU OF JUST. ASSISTANCE, supra note 72; 34 U.S.C. § 30307(e)(2). 
75. See Edward Byrne Memorial Justice Assistance Grant (JAG) Program Frequently 

Asked Questions (FAQs), BUREAU OF JUST. ASSISTANCE, U.S. DEP’T OF JUST. 4 (May 2021), 
https://perma.cc/2NQJ-LC5E.  

76. See BUREAU OF JUST. ASSISTANCE, supra note 72; Death in Custody Reporting Act 
of 2013, Pub. L. No. 113-242, 128 Stat. 2860 (2014); see also NATHAN JAMES & KRISTIN 
FINKLEA, CONG. RSCH. SERV., PROGRAMS TO COLLECT DATA ON LAW ENFORCEMENT 
ACTIVITIES: OVERVIEW AND ISSUES 6-7, 11-12 (2021), https://perma.cc/X3DK-2ETU. The De-
partment of Justice started collecting the required data from covered jurisdictions in 2020, a 
full two decades after DCRA’s unanimous passage through Congress. See Kenny Lo, How to 
Address Concerns About Data on Deaths in Custody, CTR. FOR AM. PROGRESS (May 24, 2021), 
https://perma.cc/LWY3-G64J. 

77. Death in Custody Reporting Act § 2(c)(2). 
78. Id. at § 2(f).  
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general welfare, are unambiguous and related to the federal interest in the pro-
gram at issue, and do not violate the Constitution; additionally, penalties for non-
compliance, such as a reduction of funding, cannot be so great as to be coercive.79 
In drawing the line between encouragement and coercion, the Court has also 
considered whether the conditions transform the underlying program or impose 
unforeseeable, retroactive conditions.80 These limitations reflect a general prin-
ciple: Congress may use the spending power to create incentives for jurisdictions 
“to act in accordance with federal policies,” but it cannot force them to imple-
ment a federal program, whether by direct commands or indirect inducements.81  

Applying that principle, the Court in South Dakota v. Dole upheld a five 
percent reduction of federal highway funds to states that did not adopt the federal 
minimum drinking age.82 There, the funds in question represented a fraction of 
one percent of South Dakota’s budget.83 But in National Federation of Independ-
ent Business v. Sebelius, the Court held that Congress exceeded its spending 
power in threatening to withhold states’ entire Medicaid grants, i.e., more than 
10% of most states’ total revenue, unless states expanded their Medicaid cover-
age and bore a portion of the associated costs on their own.84 The Court also 
found that the expansion “was a shift in kind, not merely degree,” because it 
transformed, rather than altered or amended, the Medicaid program, which states 
could not have anticipated when first entering the program.85 

Congress must negotiate these limitations on its spending power if it decides 
to revamp the Jabara-Heyer Act. But the real impediments are political. Police 
unions wield considerable influence in Congress,86 where posturing against de-
funding the police has become a bipartisan cause.87 Furthermore, despite earlier 
indications that Congress would enact policing reform after the 2020 George 
Floyd protests,88 gridlock and dissolution have once again prevailed,89 suggesting 
that more ambitious efforts to influence the conduct of state and local law en-
forcement could face resistance. 
 

79. South Dakota v. Dole, 483 U.S. 203, 207-08, 211-12 (1987); see also U.S. CONST. 
art. I, § 8, cl. 1.  

80. See Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 584 (2012). 
81. Id. at 577-78. 
82. Dole, 483 U.S. at 211. 
83. NFIB, 567 U.S. at 581.  
84. Id. at 542, 581-82.  
85. Id. at 583-84. 
86. See Sam Blum, Police Unions Wield Massive Power in American Politics—For 

Now, ROLLING STONE (July 7, 2020), https://perma.cc/XHV5-PWYC; Noam Scheiber, Farah 
Stockman, & J. David Goodman, How Police Unions Became Such Powerful Opponents to 
Reform Efforts, N.Y. TIMES (Apr. 2, 2021), https://perma.cc/43CC-AVUY.  

87. See Emily Bazelon, Cory Booker Outfoxed Republicans on ‘Defund the Police.’ Now 
What?, N.Y. TIMES (Aug. 25, 2021), https://perma.cc/RD3J-3A9X.  

88. See Derrick Bryson Taylor, George Floyd Protests: A Timeline, N.Y. TIMES (Nov. 
5, 2021), https://perma.cc/52MA-TSBR.  

89. See Marianne Levine & Nicholas Wu, Bipartisan Police Reform Talks Crumble, 
POLITICO (Sept. 22, 2021), https://perma.cc/J239-LMQ5.  
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But that does not mean such efforts are doomed. Congress can strengthen 
the Jabara-Heyer Act without imposing significant burdens on law enforcement. 
And the Act’s current provisions chart a partial course. 

First, the coverage requirement. The current grant program is limited to a 
small subset, about three percent, of the nation’s law enforcement agencies.90 
And as discussed in the previous section, this limits the Act’s reach and could 
reproduce existing problems in the reporting system.91 Additionally, smaller law 
enforcement agencies, which might have fewer resources than the large jurisdic-
tions eligible for the grants, are excluded from the program. This does not make 
sense. To be sure, other federal grant programs consider population for eligibility 
determinations. For example, certain small jurisdictions are ineligible for direct 
awards of Byrne JAG funds.92 But those jurisdictions may still receive subawards 
from state awardees.93 

The coverage requirement makes far more sense if applied to a stick- instead 
of carrot-based approach. If Congress attaches the Jabara-Heyer Act’s conditions 
to an existing federal grant program rather than a new program, the coverage 
formula becomes a means to ensure that small jurisdictions are exempt from the 
burdens of compliance, not excluded from a new source of federal assistance. 
And if more hate crimes occur in denser, more populated jurisdictions, then in-
corporating resident population into the coverage formula will not seriously con-
strain the Act’s potential reach. Large jurisdictions, i.e., those with 100,000 res-
idents or more, account for less than two percent of U.S. law enforcement 
agencies but almost one third of the national population,94 and in 2020, reported 
nearly forty percent of the nation’s hate crimes.95 And though jurisdictions rep-
resenting less than 100,000 but at least 50,000 residents account for a greater 
percentage of the nation’s law enforcement agencies,96 the three-year nonreport-
ing clause will limit the Act’s conditions to jurisdictions that are less likely to 
prioritize hate crime and would therefore benefit more from adopting the Act’s 
recommended procedures.97  

Second, the compliance mechanism. The grants are designed to assist recip-
ients “in conducting law enforcement activities or crime reduction programs to 

 
90. See text accompanying notes 65-66 (550/18,000).  
91. See supra Part II.A.  
92. See BUREAU OF JUST. ASSISTANCE, supra note 75, at 3. 
93. Id.  
94. See FED. BUREAU OF INVESTIGATION, supra note 48, at 2. 
95. See FED. BUREAU OF INVESTIGATION, supra note 51 (download 2020 “Hate Crime 

Statistics Annual Reports,” open Table 13, filter for population, add number of incidents per 
quarter, and find total number of hate crimes reported in large jurisdictions); Fed. BUREAU OF 
INVESTIGATION, supra note 59 (showing 8,263 hate crimes reported in 2020). Filtered tables 
on file with author. 

96. See FED. BUREAU OF INVESTIGATION, supra note 48, at 2.  
97. See Covid-19 Hate Crimes Act, Pub. L. No. 117-13, § 5(c)(2)(B)(ii), 135 Stat. 265, 

267 (2021). 
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prevent, address, or otherwise respond to hate crime,” with an emphasis on re-
porting and data collection.98 Although the Act enumerates a set of recommended 
procedures and encourages recipients to adopt them, it does not require them to 
do so. Instead, the Act requires covered jurisdictions to document their hate 
crime policies and practices, including whether and to what extent their law en-
forcement agencies have adopted the recommended procedures.99 Recipients 
could therefore maintain compliance without adopting the recommended proce-
dures or even prioritizing hate crime whatsoever; they would just have to let the 
federal government know. 

As with the coverage requirement, the compliance mechanism makes less 
sense when the Act is a carrot and not a stick. In its current form, the Jabara-
Heyer Act awards jurisdictions for doing nothing so long as they admit to doing 
nothing. If the conditions attach to a federal grant program that excludes most 
jurisdictions, the compliance mechanism appears to be over-permissive, if not a 
waste of the congressional spending power. But if the conditions attach to an 
existing program, then what was over-permissive becomes narrowly tailored, as 
most jurisdictions are not affected, while compliance for those that are entails a 
minimal burden.  

And despite not asking much, the compliance mechanism would serve a crit-
ical purpose. The Act’s information collection and reporting scheme is designed 
to help Congress assess the performance of the hate crime reporting system. And 
part of the attorney general’s mandate is to evaluate the relationship between hate 
crime rates within a particular jurisdiction and the jurisdiction’s prioritization of 
bias-motivated crime. If a covered jurisdiction does not prioritize hate crime, 
e.g., it has no existing hate crime policies and has not adopted the Act’s recom-
mended procedures, the mere fact of knowing that is the case may help contex-
tualize the jurisdiction’s reported hate crime rate. If Congress intends to improve 
hate crime statistics, then that information is relevant, and requiring it from a 
tailored set of larger, well-resourced jurisdictions amounts to a minor imposition 
at worst. 

Third, enforcement. Despite containing a paragraph on “[c]ompliance and 
redirection of funds,”100 the Act does not authorize funding reductions for non-
compliant jurisdictions. Instead, it asks recipients to participate in the Act’s in-
formation collection and reporting scheme, with opportunities for extension (par-
ticipation must generally begin within a year of enactment) or waiver, but does 
not provide penalties for noncompliance.101 This creates an enforcement problem 
because the Act gives no explicit incentives to maintain compliance nor provides 
notice of potential consequences should recipients fall short. 

 
98. Id. at § 5(f)(2).  
99. Id. at § 5(f)(3). 
100.  Id. at § 5(f)(4). 
101. Id.  
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If Congress decides to transform the Act from carrot to stick, then penalties 
for noncompliance present another means to reduce barriers on covered jurisdic-
tions while preserving the Act’s potential effect. State and local governments 
spent $200 billion on police and corrections in 2018, representing seven percent 
of their direct general expenditures.102 In contrast, the 2020 total allocation under 
Byrne JAG was less than $250 million. These numbers suggest the program’s 
effects on state and local finances are closer to that of Dole’s federal highway 
funds than NFIB’s Medicaid grants.103 This is not a perfect comparison, however, 
because Byrne JAG includes direct grants to local jurisdictions,104 and laws that 
attach conditions to Byrne JAG only target state allocations.105 That said, the 
federal government has imposed limitations on local Byrne JAG spending in re-
cent years,106 and both the coverage requirement and compliance mechanism 
should mitigate concerns about potential burdens on covered jurisdictions. 

As for potential funding reductions, the Court’s spending clause jurispru-
dence and legislation like DCRA, SORNA, and PREA, which threaten between 
five and ten percent reductions,107 offer guideposts. Congress might also draw 
from PREA, which imposes a five percent reduction of Byrne JAG funds on 
noncompliant states unless they commit the same amount toward achieving com-
pliance or ask for an abeyance.108 These provisions, in addition to opportunities 
for extensions or waiver, would further reduce burdens on covered jurisdictions 
without undermining the Act’s objectives.  

In short, lawmakers have a path forward to strengthen the Jabara-Heyer Act. 
And despite constitutional limits on the spending power and political challenges 
in Congress, neither obstacle is insurmountable. It is a straightforward fix. In-
stead of creating a new grant program that excludes most jurisdictions, the Act 
could attach new conditions on existing grants for a small but consequential sub-
set of larger, well-resourced jurisdictions. To ensure a narrow but effective use 
of the spending power, Congress can fashion the Act’s coverage formula, com-
pliance mechanism, and enforcement provisions to minimize potential burdens 
on state and local law enforcement, not to mention political opposition. 

But there are risks to this approach, not in strengthening the Jabara-Heyer 
Act per se, but in committing to the broader, unfinished project of obtaining re-
liable, comprehensive statistics on hate crime in the United States. If, after three 
decades of data collection under the HCSA, members of Congress decide it is 
finally time to first scrutinize and then improve the reporting system, they might 
find that its problems require more than a minor legislative fix.  
 

102. Criminal Justice Expenditures: Police, Corrections, and the Courts, URB. INST., 
https://perma.cc/2S27-6W29 (last visited Dec. 26, 2021).  

103. See supra text accompanying notes 82-85. 
104. See BUREAU OF JUST. ASSISTANCE, supra note 72. 
105. See id. 
106. See BUREAU OF JUST. ASSISTANCE, supra note 75, at 4. 
107. See BUREAU OF JUST. ASSISTANCE, supra note 72.  
108. 34 U.S.C. § 30307(e)(2)(A)(ii). 
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III. THE FUTURE OF HATE CRIME STATISTICS 

The HCSA is an unfulfilled promise. After three decades of reporting and 
data collection under the HCSA, neither Congress nor the public has learned 
much about the nature and extent of hate crime in the United States. To be sure, 
the federal government has refined the data collection process over the years,109 
and statistics, despite their shortcomings, have brought attention to the hate crime 
problem.  

In Congress, however, we have seen few serious efforts to address issues 
within the reporting system.110 And while hate crime statistics have driven poli-
tics,111 data-driven policies on hate crime seem few and far between. Despite its 
limited reach, the Jabara-Heyer Act is a significant development in this respect, 
and strengthening the Act could further prove that Congress is serious about hate 
crime statistics. But to what end?   

It is a question this Note has so far avoided: what is the point of hate crime 
statistics? But then again, this Note is not alone in that regard. After all, the 
United States has been collecting hate crime data for thirty years and Congress 
has only recently decided, despite abundant, longstanding indications that the 
reporting system is flawed, to act within its power to make it better. 

But it is a question we cannot ignore forever, especially if Congress strength-
ens the Jabara-Heyer Act. And that is because the answer should dictate how 
Congress evaluates the reporting system and the steps it takes thereafter.  

Two purposes come to mind. The first is immediate: to provide an accurate 
representation of hate crime in the United States. The second is eventual: to serve 
hate crime victims, if not prevent additional hate crimes from happening in the 
future. No doubt, these objectives are interrelated. Why collect hate crime data 
if not to assist those affected?  

But there is a risk of fixating on the first purpose at the second’s expense, of 
focusing too much on improving the reporting system without thinking enough 
about what it is for. This is a problem of nearsightedness, path dependence, and 
political expedience. One, it is a problem of nearsightedness, because the report-
ing system is immediate and its shortcomings articulable, while aspirations to 
prevent hate crime or solve the problem of bias-motivated violence seem indis-

 
109.  See Wiggins, supra 32� (describing three recent federal hate crime data collection 

reforms).  
110. That said, Congress has amended the HCSA with additional bias motivations. See 

Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, § 320926, 
108 Stat. 1796, 2131 (adding disability); Matthew Shepard and James Byrd, Jr., Hate Crimes 
Prevention Act of 2009, Pub. L. No. 111-84, § 4708, 123 Stat. 2835, 2841 (adding gender, 
gender identity). 

111.  Bad-faith politicians can cite underreported statistics to dismiss the problem or con-
tort the data to serve their own political ends. See, e.g., Gretchen Frazee, Hate Crime Hearing 
Shows Lawmakers Still Can’t Agree on Basic Facts, PBS NEWSHOUR (Apr. 9, 2019), 
https://perma.cc/6YNN-43KP.  
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tinct and out of reach. Two, it is a problem of path dependence, because the sys-
tem the federal government developed to implement the HCSA, despite the ap-
prehension of government experts,112 defines and therefore limits the perceived 
set of available options for more effectively fulfilling its mandate. Three, it is a 
problem of political expedience, because it neither challenges the traditional ap-
proach to solving criminological problems nor compels lawmakers to consider 
the more ambitious, transformative social change that preventing the underlying 
conditions that give rise to hate crimes might require. 

To some extent, these concerns animated progressive critiques of the Covid-
19 Hate Crimes Act.113 And these concerns are not new. As one commentator 
wrote more than two decades ago, “[b]ecause hate crime laws and other anti-
hate-crime measures fit easily into an anti-crime, pro-victim agenda, supporting 
them became an effective way for political actors to communicate a message of 
‘caring’ about disenfranchised communities without alienating conservative con-
stituents.”114 In this light, hate crime laws look like a form of avoidance. And 
among them, efforts to improve hate crime statistics might be the worst offend-
ers. If laws that advance a criminal justice response to a particular social problem 
are unambitious, if not counterproductive, then laws that merely require the crim-
inal justice system to measure its response are even less courageous, if not more 
conservative.   

Of course, we cannot ignore political realities. And prospects for transform-
ative legislation are bleak. Returning to our central focus, not even the most as-
siduous coverage requirement, compliance mechanism, and enforcement provi-
sions might be enough to pass a strengthened Jabara-Heyer Act though Congress. 
But should they suffice, this conversation about the purpose of hate crime statis-
tics is not just relevant, but critical. 

As discussed in the preceding parts, a strengthened Jabara-Heyer Act will 
enable Congress to assess the performance of the hate crime reporting system. 
And as discussed in the preceding paragraphs, the assessment must not prioritize 
the immediate purpose of hate crime statistics, to generate accurate national data, 
over the broader objective of serving hate crime victims and preventing future 
crimes. Therefore, Congress should be willing to abandon, retreat from, or sup-
plement UCR reporting if it finds the system incapable of producing sufficient 
data. And it should be willing to further regulate state and local law enforcement, 
subject to constitutional constraints, if it finds that covered jurisdictions are not 
prioritizing hate crime or serving hate crime victims. As for solutions beyond 
law enforcement and the criminal justice system, if Congress finds that tradi-
tional responses to hate crime are insufficient or counterproductive, then it 
should consider alternatives. 

 
112. See supra text accompanying notes 23-26. 
113. See supra text accompanying notes 68-70. 
114. Maroney, supra note 38, at 583-85 (citations omitted). 
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CONCLUSION 

More than three decades ago, Congress passed the Hate Crime Statistics Act 
to generate national data on the nature and extent of bias-motivated crime. As of 
2022, that project remains unfinished. But recent efforts in Congress suggest 
lawmakers are open to reform. In 2021, Congress passed the Khalid Jabara & 
Heather Heyer No Hate Act, which authorizes a grant program designed to both 
encourage select law enforcement agencies to adopt best practices for hate crime 
reporting and help the federal government assess the reporting system’s perfor-
mance. The Act might be a step in the right direction, but it is not enough. And 
some might argue we are better off without it. 

Fortunately, the next step is simple. Congress can strengthen the Jabara-
Heyer Act, and assuage its critics, by turning the Act from carrot to stick. Instead 
of giving state and local law enforcement agencies more funding to act in ac-
cordance with the Act’s substantive conditions, Congress can threaten to with-
hold existing funds for noncompliance. With the right coverage requirement, 
compliance mechanism, and enforcement provisions, the resulting burdens on 
covered jurisdictions will be minimal. But the effects on the hate crime reporting 
system could be significant. 

As for subsequent steps, much will depend on what Congress learns. Despite 
initial hesitation, those who implemented the HCSA decided to fulfill its mandate 
through law enforcement data collection. In the end, Congress might decide that 
generating accurate, reliable hate crime statistics will require increased regula-
tion of state and local law enforcement, or it might decide to abandon the current 
reporting system altogether. Both options pose difficult questions, but those are 
further down the road. For now, Congress need not confront them.  

 


