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WAGE AGAINST THE MACHINE:
ARTIFICIAL INTELLIGENCE AND THE FAIR

LABOR STANDARDS ACT
Bradford J. Kelley�

Artificial intelligence (AI) is being used in the workplace for a wide range of 
wage and hour purposes, including AI-driven payroll, scheduling and staffing, 
timekeeping, and monitoring employees. If appropriately designed and applied, AI 
may dramatically improve productivity, lower certain costs for businesses, give 
workers and employers greater flexibility, and advance accessibility in the work-
place. At the same time, AI poses unique compliance challenges under wage and 
hour laws. Specifically, the Fair Labor Standards Act (FLSA) requires employers 
to strictly adhere to the federal minimum wage and overtime requirements when 
compensating covered employees for all hours worked. However, the rapid growth 
of AI has fundamentally disrupted the traditional understanding of what constitutes 
compensable hours worked. The use of AI in the workplace is also increasingly 
relevant to the coverage and classification of both workers and employers under 
wage and hour laws, especially with respect to independent contractors, joint em-
ployer status, and several FLSA exemptions. 

This Article examines the interaction between AI and wage and hour law. The 
Article begins by exploring the widespread uses of AI and its impact on wage and 
hour compliance. After examining the specific wage and hour provisions impli-
cated by AI, the Article then shifts to applying wage and hour law to AI-related 
risks. The Article concludes by arguing that federal agencies need to issue more 
guidance and should encourage voluntary compliance programs to proactively ad-
dress such risks. Finally, the Article discusses best practices to guide employers in 
using AI to ensure wage and hour compliance. 

� Bradford J. Kelley is Chief Counsel to U.S. Equal Employment Opportunity Commission 
(“EEOC”) Commissioner Keith E. Sonderling. Prior to joining the EEOC, he was a Senior 
Policy Advisor in the U.S. Department of Labor’s Wage and Hour Division. The views and 
opinions set forth herein are the personal views or opinions of the author and do not necessarily 
reflect views or opinions of the EEOC or any Commissioner. For helpful comments on prior 
drafts, the author thanks Allan King, Alex MacDonald, Andrew Rogers, Lance Casimir, and 
Howard Thorne. 
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INTRODUCTION

Artificial intelligence (AI) has revolutionized the workplace including the 
wage and hour arena.1 Some employers are increasingly deploying AI systems 
to make personnel decisions, determine pay, and monitor and evaluate perfor-
mance.2 Major companies are using AI-powered timekeeping systems or appli-
cations that can track when workers sign in and out of work, and the software 
allows employers to capture each second worked and to calculate their pay.3 AI 
is also being used for automated scheduling and staffing purposes based on his-
torical data, thereby improving employers’ ability to monitor and control attend-
ance and reduce overtime hours worked.4 Companies like Amazon are using AI 
to determine the exact number of drivers needed in a specific area at any moment, 
based on factors including package volume, weight, and travel time.5 AI-driven 
technologies are also increasingly being used for customer-facing functions such 
as predictive call routing that matches customers directly with agents based on 
the customer’s specific characteristics, including their personality and history.6

Similarly, innovative AI-powered robotic systems provide healthcare pro-
fessionals with the ability to perform complex procedures with greater accuracy 
compared to traditional methods.7 Telesurgery is also rapidly progressing with 
the help of AI to enable surgeons to perform operations from remote locations, 
providing patients with greater access to critical surgical services and more spe-
cialized surgeons.8 AI has also entered the automotive industry by enabling ve-
hicles to travel without any human assistance.9
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Despite its Orwellian overtones, the use of AI in the workplace has numer-
ous benefits. AI can help companies monitor and control attendance and over-
time while also providing employees with more control over their work, allowing 
them to be more engaged and productive.10 AI-driven scheduling can benefit 
workers by allowing them to specify times they want to work and give them more 
flexibility, thereby increasing worker satisfaction and improving retention 
rates.11 Automated scheduling and staffing has also been shown to reduce a com-
pany’s costs by ensuring that worksites are not over (or under) staffed and 
whether overtime or less desirable shifts are disproportionately assigned by race 
or sex.12 In addition, robotic systems, exoskeleton suits, and other wearable tech-
nologies have been shown to supplement mobility and muscle function, which 
not only tends to mitigate disabilities, but also reducing workplace injuries and 
enhancing general workplace safety.13

Despite these and other benefits of AI, employers also face a variety of wage 
and hour compliance risks.14 Significantly, AI tools remain subject to existing 
laws, notably the Fair Labor Standards Act (FLSA) which sets the federal mini-
mum wage and overtime requirements for employers when compensating cov-
ered employees for all hours worked each work week.15 Under the FLSA, which 
was enacted in 1938 when AI technologies were mere science fiction, employees 
who are not exempt from the minimum wage or overtime requirements must 
generally be paid no less than the minimum wage for all hours worked in a work 
week and, for all hours worked in excess of forty, one-and-one-half their regular 
rate of pay.16 AI and other technologies have made it easier to perform many jobs 
away from traditional employer workplaces, which has increased opportunities 
for employees to work at home and elsewhere.17 The COVID-19 pandemic ac-
celerated this transition. As a consequence, the line between work and non-work 
time is often less defined, with employees interspersing work and non-work tasks 
throughout the workday. This trend poses challenges to identify, record, and 
compensate time spent working.18

Depending on the ways in which they manage these issues, employers may 
face wage and hour liability stemming from a myriad of issues associated with 
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2023] WAGE AGAINST THE MACHINE 265

AI, especially if the AI is poorly designed or misused.19 Indeed, employers could 
face potential liability stemming from overtime calculation issues, irregular work 
schedules, and violations of work- and break-related restrictions, including pro-
hibitions on non-exempt employees doing work outside of working hours.20 For 
instance, employers may face FLSA exposure if they rely on AI-driven monitor-
ing software to record the number of hours an employee works if the tool does 
not fully account for all time worked, especially in the absence of clear training, 
documentation requirements, and oversight.21 AI-powered monitoring software 
can potentially fail to account for the time employees spend working away from 
their traditional workstation, including the time employees might use reviewing 
hard copy documents, reading printouts, taking handwritten notes, thinking, par-
ticipating in a Zoom conference or a work call while on a walk, or any offscreen 
engagement with clients or patients.22 Consequently, employees may end up do-
ing extra work beyond the forty hours their employer expects them to work, 
which may entitle non-exempt employees to additional pay.23

Moreover, AI is increasingly impacting the coverage and classification of 
workers as technology has progressively enabled businesses to influence and 
possibly control the work of individuals performing services for them or under 
their brand.24 For instance, critics of the “gig economy” point to Uber as an ex-
ample of a company that uses algorithms to manage its drivers, while at the same 
time classifying them as independent contractors rather than employees.25 The 
fact that AI allows for workers to be managed by algorithms—in some cases, 
even without using a platform—raises traditional wage and hour liability con-
cerns in novel situations.26 The use of AI and algorithmic technologies may also 
profoundly alter workers’ primary duties, especially AI-powered programs such 
as ChatGPT and its newer iterations that produce responses to questions or 
prompts which have made headlines by writing essays on complex topics and 
even passing medical and law school exams.27 The use of such AI tools in the 
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workplace may adversely affect an employee’s discretion, authority, and creativ-
ity, which certain FLSA exemptions require.28 This technology, therefore, calls 
into question whether employees who were previously classified as exempt un-
der the FLSA can now argue that they should no longer be so, which might entitle 
them to additional pay and expose employers to costly penalties and litigation.29

In a similar vein, AI is also increasingly influencing who is deemed the em-
ployer of any particular employee.30 Because AI makes it far easier for businesses 
to exert control over the work of individuals who nominally are employed by 
other firms, the increased adoption of AI has made joint employment status more 
relevant.31 For instance, Amazon requires its contract drivers to use specific de-
livery routes set by algorithms and follow detailed uniform personnel policies, 
including regarding required pay and benefits, hygiene, and social media use.32

If businesses are considered joint employers, they each share the responsibility 
for minimum wage and overtime violations under the FLSA.33 As technology 
allows businesses to exercise more control over work, especially with monitoring 
software, defining anyone’s employer becomes more difficult and puts certain 
companies at a higher risk of being considered a joint employer and therefore 
jointly liable for wage and hour law violations.34

In addition, not paying workers for time spent putting on or taking off wear-
able technologies or robotics could expose employers to FLSA liability for un-
paid wages.35 As a general rule, the FLSA requires employers to compensate 
covered employees for time spent changing and washing clothes that they are 
required to wear for work.36 Therefore, an important question is whether compa-
nies that require their employees to put on robotics or wearable technologies to 
perform their jobs must compensate them for the time spent changing into and 
out of the devices, in addition to any time spent maintaining the technologies.37

Self-driving cars and vehicles used as mobile offices will also trigger highly 
unique wage and hour compliance challenges. As a general wage and hour rule, 
the time employees spend during their normal commute (i.e., traveling from 
home to their regular workplace before the beginning of the workday and from 
the workplace back home at the end of the workday) is not considered work time 

��	 )33��8H58EG��?A=>/�ABG8����4G��	�
�
��	 �2	�4G��
�
��	 )33��<EF6;�� <7;@��:=9<E:3;@�7;�@63�+;7@32�)@/@3?��?A=>/�ABG8�����4G���	��
�
�	 �2	�4G���
�
��	 )33��A7E8J��?@BE8��(35A9/@7;5�#<0797@E�"7:7@/@7<;?�7;�@63��>/;167?3�(39/@7<;?67=�

/?��3=3;23;1E�7;�@63� <7;@��:=9<E:3;@��<1@>7;3�����,
�
����
��#
�)��
���������������
�
��	 )33��<EF6;�� <7;@��:=9<E:3;@�7;�@63�+;7@32�)@/@3?��?A=>/�ABG8�����4G���	��
�
��	 )33�72	�
��	 )33�������$��	
����������
��#
�������+	��+���������
�������	��.���������

+	����	�)����
�������
�
�
��� �����
�����������������
�����������������#�����
#��� �������*����
����������	��#��
����
�������)����������)���������#
����������
�!4A
�������;GGCF���C8E@4
66����$	����
�

��	 �2	��6<G<A:�*4A7<98E�I
�,
*
�*G88?��BEC
�����,
*
�����������
�
��	 )33�$��	
����������
��?A=>/�ABG8�����4G�
�



45353-stl_34-2 Sheet No. 26 Side A      06/22/2023   10:03:31

45353-stl_34-2 S
heet N

o. 26 S
ide A

      06/22/2023   10:03:31

2. KELLEY 261-310_062123.DOCX.DOCX (DO NOT DELETE) 6/21/23 10:31 AM

2023] WAGE AGAINST THE MACHINE 267

and therefore is not compensable.38 However, the rise of autonomous vehicles, 
which some describe as “offices on wheels,” elucidates complicated issues if the 
technologies enable employees to perform work no matter how they commute to 
the workplace. 

To make matters even more complicated, businesses must comply with not 
only the FLSA, but also the wage and hour laws in state and local jurisdictions. 
In addition to the FLSA, many states have their own wage and hour laws that 
often provide greater protections for workers that go well beyond the federal re-
quirements.39 As a result, even if an employer complies with the FLSA, it can 
still be found to be in violation of state and local wage and hour requirements. 
These state and local laws will also become more pertinent with the enormous 
growth of AI in the workplace. 

At this time, the Wage and Hour Division (“WHD”), the agency within the 
U.S. Department of Labor (“DOL”) that is responsible for enforcing and admin-
istering the FLSA, has not addressed the issue of AI and wage and hour compli-
ance. However, there are preemptive steps that federal agencies like WHD can 
take to help ensure compliance. Notably, WHD should encourage and incentivize 
companies to create voluntary compliance programs so that employers can reli-
ably determine and ensure they comply with their legal and ethical obligations. 
Moreover, WHD should strive to provide frequent and consistent guidance to 
clarify how the law and regulations apply—or at least how it will apply the law 
in enforcement proceedings—in these and other contexts.40

Ultimately, the lack of any guidance applying wage and hour law and regu-
lations in emerging circumstances involving AI complicates, if it does not frus-
trate entirely, the development of best practices that will reliably and proactively 
prevent potential FLSA liability. Fortunately, practitioners and scholars have al-
ready identified ways in which employers may improve compliance with wage 
and hour law and mitigate AI-related risks, especially in recent years with the 
explosive growth of remote work during the COVID-19 pandemic.41

This Article examines the interaction between AI technologies and wage and 
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hour law. Part I of this Article provides a brief overview of AI and its uses in the 
wage and hour arena for the purpose of laying the groundwork for the special 
employment challenges this entails. To understand the interplay between AI and 
wage and hour protections, Part II provides a background discussion of the FLSA 
and briefly explores its state and local counterparts. Against this backdrop, Part 
III then applies the FLSA to the most significant AI-related wage and hour com-
pliance challenges. Finally, Part IV provides a few recommendations to help en-
sure compliance with wage and hour laws, including the need for voluntary com-
pliance programs, guidance, ands well as best practices that employers should 
consider for mitigating AI-related wage and hour risks. 

I. OVERVIEW OF AI AND WAGE AND HOUR USES

This Part provides a brief overview of workplace AI, emerging technologies, 
and robotics. This Part also illustrates the architecture and features of AI-driven 
tools in the workplace and discusses the widespread uses of AI used for wage 
and hour purposes. 

A. AI in a Nutshell 
Historically, AI has been difficult to define but has generally been treated as 

an expansive term that describes many different technologies used to approxi-
mate human behavior and reasoning, including machine learning, automation, 
and natural language processing.42 For the purposes of this Article, AI refers to 
computer systems and algorithms utilized in a work environment to perform 
tasks that typically require human-level intelligence to optimize aspects of the 
workplace, including enhancing productivity, streamlining operations, and im-
proving decision-making. Although some of the workplace technologies dis-
cussed in this Article may technically fall outside of the various definitions of 
“AI,” these technologies are frequently used to enhance human capabilities and 
may involve AI or be used in concert with technologies that are more commonly 
characterized as AI.43 Indeed, AI is increasingly becoming a critical component 
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of other emerging technologies, including video interviews, robotics, autono-
mous vehicles, and monitoring devices.44 Product manufacturers and system de-
velopers have often avoided describing their products as “AI” but have instead 
opted, for instance, to describe their technologies within some form of the word 
“automation.”45

Employers usually engage third-party software vendors who develop and 
sell the AI-powered algorithms that are then used to perform a wide variety of 
Human Intelligence Tasks.46 As a threshold matter, employers rather than ven-
dors are usually liable for wage and hour violations since the FLSA only covers 
employers.47 More broadly, scholars have explained that as long as the vendor 
can show that its product was “designed for a particular purpose and was reason-
ably accurate and effective in accomplishing that purpose” it can avoid liability.48

Although AI has been used in the workplace for years, AI tools became even 
more widely used during the COVID-19 pandemic, when many employers chose 
to conduct business remotely long after mandatory “stay home” government mo-
bility restrictions ended. These new workplace realities increased and sped the 
adoption of AI tools in a variety of facets of the workplace.49 Indeed, surveys 
indicate that up to 55% of companies accelerated their AI adoption plans because 
of the COVID-19 pandemic and 67% of companies expect to further accelerate 
their AI implementation strategy going forward.50

B. Uses of AI for HR Purposes 
AI has revolutionized traditional HR functions as employers frequently use 

AI to determine compensation, monitor and evaluate performance, and make per-
sonnel decisions about discipline, promotions, and even terminations.51 Some AI 
vendors offer tools that assist with the classification of employees as either ex-
empt or non-exempt for payroll calculation.52 Traditional payroll functions such 
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as automated timekeeping and scheduling programs are commonly used to inter-
face with payroll-processing services.53 In recent years, payroll vendors have 
been focusing on “smaller businesses by introducing new technologies designed 
to make running payroll” on mobile devices more intuitive and simpler.54 For 
example, in 2021, ADP debuted an AI-driven payroll application for small busi-
nesses that uses natural language processing technology to perform commands 
such as adding new employees, changing salaries, and even adding employee 
bonuses.55 ADP’s AI-driven application even helps employers handle their em-
ployees’ court-ordered wage garnishments which requiringes that some of an 
employee’s wages not be paid to the employee.56

Monitoring software is sometimes used to generate timecards and determine 
employees’ pay. One company offers software to monitor remote workers by 
taking screenshots of their computers at set intervals and collecting data, includ-
ing keyboard activity and application use, to generate a timecard every 10 
minutes.57 The timecard then creates a logbook for the workers and their manag-
ers that shows how the worker spent their time. Another business reportedly uses 
software that generates a photo of employees’ faces as well as screenshots of the 
employees’ computer screens every 10 minutes throughout the workday.58 The 
company then uses that information to pay the employees and other workers only 
for the time when the system detected them to be actively working (e.g., moving 
a mouse or a keystroke) based on the photos. If the photo captures an employee 
during a brief moment of inactivity (e.g., a short coffee break of around 30 sec-
onds or a quick bathroom break) such periods of perceived inactivity are consid-
ered non-compensable idle time, so the system would dock an employee’s pay 
for the entire 10-minute duration.59

In addition, AI is being used for automated timekeeping in which software 
“tracks when workers sign in and out of work” and then determines their total 
pay for a set period.60 Some AI tools have taken over the traditional clocking in 
and out procedures. For instance, PunchClock AI is a fully digital time clock that 
allows any business with hourly paid workers to calculate an employee’s weekly, 
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biweekly, or monthly pay.61 Some AI vendors have focused on more nuanced 
areas such as attorney billable hour automated timekeeping. For instance, Ping 
provides AI-driven software for attorney billing that uses AI and machine learn-
ing to determine whether an activity is billable, which client to bill, as well as a 
detailed description of the billed activity and its specific code.62 Afterwards, the 
software presents the timesheet to the user for review prior to submitting it for 
final invoicing.63

DOL has recognized the value of timekeeping applications. In 2011, DOL 
announced the launch of its first smartphone application described as “a time-
sheet to help employees independently track the hours they work and determine 
the wages they are owed.”64 In 2022, DOL expanded access to its timekeeping 
mobile application that tracks workers’ hours, tracks their breaks and overtime, 
and calculates wages due regardless of whether employees are salaried or paid 
hourly.65 The application also performs complex earnings calculations, enabling 
users to select from several pay frequency options depending on the work done 
on a particular day. However, critics of DOL’s application are skeptical of pri-
vate employees using a government application because of security and privacy 
concerns, as well as apprehensions concerning how the government would use 
the information from the application for enforcement purposes.66 In addition, 
most employers are hesitant about putting their employees in contact with DOL 
since using the agency’s application “makes communication between employees 
and investigators much more likely.”67

AI has also transformed the scheduling and staffing landscape in recent 
years. Novel algorithms are used to collect data such as weather reports and real-
time customer movement based on in-store sensors to predict buyer demand and 
determine their specific staffing needs.68 These AI tools can also substantially 
reduce the problem of overstaffing and understaffing, which benefits employees 
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and employers.69 Reports show that predictive models utilizing data related to 
demographics and income can enable companies to forecast their staffing needs 
with up to 80 percent accuracy at the retail level.70 Algorithmic scheduling can 
also benefit workers by allowing them to specify times that they would ideally 
like to work.71 Likewise, because algorithmic tools can analyze historical data 
and identify insights and efficiencies in the scheduling process, automated sched-
uling can help managers optimize employees’ schedules, thereby reducing a 
company’s costs and improving worker satisfaction.72 One company claims that 
its AI-driven tools create fairer and more balanced schedules, while allowing 
companies to minimize overtime hours and ensure that their best employees are 
working at optimal times.73 Another company that provides AI-powered sched-
uling claims that its platform saves time by removing the human element from 
creating schedules, modifying schedules, and addressing scheduling griev-
ances.74 This company further claims that eliminating the uncertainty around 
scheduling and giving employees quick and easy access to their hours can im-
prove overall morale and keep the staff both happy and informed.75 A recent 
medical society study concluded that AI-based scheduling significantly im-
proved physician engagement and reduced burnout by creating fair and flexible 
schedules that help (or helped) support work-life balance.76

On the other hand, critics of algorithmic scheduling contend that the practice 
makes scheduling precarious and injects instability into the lives of low-wage 
workers.77 For instance, a company that does not accurately predict consumer 
demand may end up understaffed, thus subjecting its workers to a frantic pace of 
work.78 Some critics have identified three primary scheduling practices associ-
ated with algorithmic scheduling that negatively impact workers. First, AI-driven 
scheduling has generated irregular “split-shift” schedules whereby workers will 
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work shortened shifts during periods of high demand and are required to clock 
out in-between, thus creating significant periods of non-work time between 
shifts.79 Second, algorithmic scheduling has led to work schedules that are some-
times subject to high fluctuations in which workers work many hours one week 
but substantially fewer hours the following week.80 Third, AI-based scheduling 
has increased the use of short-notice scheduling, including the use of on-call 
shifts, in which workers must be available for a shift but they are not notified 
whether they are required to come in until shortly before the shift starts.81 Ulti-
mately, critics contend that these scheduling practices could potentially destabi-
lize workers’ lives by interfering with their personal activities and lead to finan-
cial stress.82

Additionally, AI programs are increasingly used to identify and measure em-
ployee activity and output.83 Historically, employers could more easily monitor 
their employees’ attendance and performance when they were all in specific 
physical locations on a daily basis, but many companies have turned to monitor-
ing software to help ensure workers remain productive while telecommuting or 
working remotely.84 Indeed, studies show that around 80% of large employers 
are using some type of monitoring software at the workplace.85 AI and machine 
learning are frequently used to monitor worker on-site and remote activities, in-
cluding overall computer usage, active and idle time, employee log-in times, 
online activities, documents accessed, and employee performance.86 Productivity 
monitoring has spread to white collar professions that require graduate degrees, 
including doctors and lawyers.87 Al and algorithms may recommend that em-
ployees who fail to meet certain productivity measures be subject to lost pay and 
termination.88

In a similar way, AI is increasingly being used to incentivize productivity. 
For instance, some platform-based services such as Uber use AI to incentivize 
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driver productivity based on predictive analysis and tailored incentives.89 Like-
wise, retail stores use AI to evaluate and incentivize workers based on an auto-
mated analysis of their interactions with customers.90 One company that provides 
workplace surveillance software claims that these products improve employee 
engagement, transparency, objective decision-making, and produce “stronger 
productivity and higher career satisfaction.”91

C. Customer-focused AI 
AI is now widespread in customer-facing service jobs, like call centers, to 

improve customer service while reducing complexity and operational costs.92

According to a report, by 2031, AI-driven conversational AI chatbots and virtual 
assistants are expected to handle 30% of basic interactions that would have oth-
erwise been handled by a human agent.93 Some companies claim that call centers 
using conversational AI improves customer and agent satisfaction by reducing 
wait times and answering certain basic questions more quickly.94 Companies also 
claim that AI and machine learning enable predictive routing to match customers 
to specific agents who are best able to handle an issue by analyzing customer 
interactions.95 The predictive routing uses AI to match callers with specific cus-
tomer personality models which are then used to route calls to agents who can 
best handle those personality types.96 In addition, AI tools are used to provide 
the live agent with critical information about the caller such as their name and 
the reason why they are calling before the human agent talks to the customer to 
improve outcomes. Another form of AI tool known as sentiment analysis is used 
by companies in which virtual assistants can parse customers’ speech or writing 
to determine the best way to address an issue and then recommend several avail-
able solutions to the human agent who will decide on the best way to proceed.97

As a result, AI and machine learning improve resolution rates, thus resulting in 
better overall customer experiences and improving companies’ brand reputa-
tion.98 The reduction in call volume also permits agents at call centers to focus 
on more complex matters instead of having to answer simple or repetitive ques-
tions, thereby relieving human agents of significant burdens and time.99
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In addition to call centers, restaurants are also utilizing AI in a wide variety 
of ways. Interestingly, there has been some litigation involving the use of AI in 
restaurants. In Carpenter v. McDonald’s Corp., a plaintiff brought a putative 
class action against McDonald’s under the Illinois Biometric Information Pri-
vacy Act.100 The complaint alleged that McDonald’s employed AI voice recog-
nition technology at certain drive-through restaurants by enabling customers to 
place orders without any actual human interaction, thus helping the fast-food 
chain reduce staff requirements and streamline operations.101 The complaint fur-
ther alleged that McDonald’s incorporated “machine-learning routines” that 
combined voiceprint recognition with license plate scanning technology “to 
identify unique customers regardless of which location they visit and present 
them certain menu items based on their past visits.”102

The AI voice assistant allegedly “collect[ed] customers’ voiceprint biomet-
rics in order to be able to correctly interpret customer orders and to identify re-
peat customers to provide a tailored experience” and “determine[s] such unique 
features of the customer’s voice as pitch, volume, duration, as well as to obtain 
identifying information such as the customer’s age, gender, accent, nationality, 
and national origin.”103 Critically for the Illinois Biometric Information Privacy 
Act claim, the plaintiff alleged that McDonald’s did not notify its customers that 
their voiceprint biometric information was being used and collected, nor did 
McDonald’s obtain their consent to do so.104 McDonald’s filed a motion to dis-
miss the plaintiff’s complaint which the court denied, in part because the plaintiff 
plausibly alleged that the restaurant collected customers’ voiceprint biometrics 
via AI voice-assistant technology.105

AI tools are also being used in client-facing industries such as the legal in-
dustry, with legal professionals using AI for legal research, writing, and discov-
ery.106 Casetext, an AI vendor, provides a legal research platform that utilizes AI 
to automate legal research that is used by more than 8,500 law firms across the 
United States.107 Casetext also offers AI-powered technology that “automates 
critical, substantive elements of litigation.”108 Casetext has also recently started 
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providing law firms with “WeSearch,” an AI search tool that utilizes trans-
former-based neural networks to review large sets of legal documents. Casetext 
claims that the technology “mirrors the way human brains can separate concepts 
from keywords, meaning attorneys no longer need to run traditional keyword 
searches; rather, they can run searches in internal document databases for spe-
cific concepts.”109 Generative AI like ChatGPT have ushered in a sea of change 
in the legal industry with legal professionals using these programs to create sum-
maries of cases, laws, and even pleadings filed with courts.110 ChatGPT is also 
being used to create initial drafts of demand letters, discovery requests, nondis-
closure agreements, and employment agreements. Equally remarkable, ChatGPT 
can also be used to suggest language for use in correspondence and legal docu-
ments.111

D. Remote Work and Productivity Enhancement Tools 
AI tools have made it much easier to work remotely. Some AI-based tools 

have brought to bear analytics that monitor meeting lengths, engagement levels, 
and even recommend how to improve future gatherings.112 Other AI-tools can 
automatically highlight the person speaking and then zoom in on the speaker or 
reduce background noise to improve the experiences of all attendees. In addition, 
AI-driven calendar and scheduling applications can be automated to plan a user’s 
workday based on deadlines and estimated time frames to help employees com-
plete certain tasks or attend meetings; this technology can also help people iden-
tify availability for meetings.113 And some AI tools automatically group emails 
by priority levels, thereby minimizing the possibility that an important message 
is overlooked or seen as less important. Some AI workplace tools also feature 
snooze and do-not-disturb options that prevent people from getting emails when 
they need to focus. Tools also exist to help employees write emails more expe-
ditiously.114

Many AI-powered technologies streamline workflows and automate tedious 
tasks, enabling both employers and employees to save time and resources. For 
instance, in 2023, Microsoft announced that it would start embedding generative 
AI, powered by OpenAI’s GPT-4, into its Word, PowerPoint, and Excel apps 
that will enable users to draft documents, create presentations based on prompts, 
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and even summarize long email threads.115

E. Wearable Technologies and Robotics 
Wearable technologies and robotics are also increasingly common in the 

workplace. Smaller wearable technologies are frequently used to enhance worker 
productivity and efficiency. FedEx and UPS have used wearable technology, in-
cluding ring scanners or other small devices, to monitor and assist workers with 
package sorting, pickup, and delivery.116 Wearable technologies have also been 
used to improve healthcare. For instance, one hospital requires its nurses to wear 
personal tracking devices which even record the time they take a break or go to 
the bathroom, and the practice is justified as a way of improving care.117

AI-powered robotic technologies are also increasingly being used for a vari-
ety of work-related purposes. In many cases, workers can control robots using a 
variety of techniques, including body, hand, arm, and tongue movements and 
even brain waves.118 Commentators argue that robots will greatly improve work-
ers’ speed, efficiency, and productivity, and will greatly increase their ability to 
perform tasks.119 Innovative AI robot systems have provided healthcare profes-
sionals with robotic arms to perform surgeries.120 These robotic systems utilize 
AI-powered algorithms and deep machine learning data to recognize and predict 
a physician’s actions and routines during a procedure. Robotic surgeries are be-
coming increasingly common for a wide range of medical purposes, including 
gynecologic procedures, cardiac surgery, prostate surgery, head and neck opera-
tions, and even hair transplant surgeries.121

In addition to the comparatively small wearable devices, there are larger 
wearable devices including exoskeletons and bionic suits that are comprised of 
robotics and computers that utilize novel algorithms.122 Many of these robots im-
prove human strength and endurance and often take over tasks, such as lifting 
heavy objects that are dangerous, strenuous, or repetitive, thereby reducing the 
likelihood that workers will suffer serious work-related injuries or illnesses.123
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Relatedly, because these robots are designed to assist workers in performing the 
physical requirements of their jobs, their use will greatly improve the ability of 
injured workers to return to work, shorten the period that employees miss from 
work, and decrease the re-injury rate.124 For instance, exoskeletons have been 
shown to help individuals with restricted mobility caused by paralysis or weak-
ened limbs to move or walk despite spinal injuries.125 Bionic suits and exoskele-
tons may be especially useful in industries that involve strenuous manual work 
like the construction industry by reducing physical demands as well as other ef-
fects of such work.126

II. WAGE AND HOUR LAW: A LEGAL LANDSCAPE

This Part examines the specific wage and hour risks inherent with the appli-
cation of certain AI tools. But before this can be done, it is important to first 
establish a baseline understanding regarding the requirements of the FLSA and 
related regulations and longstanding interpretative guidance. This Part summa-
rizes critical aspects of federal wage and hour law touching on AI in the work-
place. Additionally, this Part will provide an overview of wage and hour laws at 
the state and local levels. 

A. Fair Labor Standards Act 
Under the FLSA, covered employers must pay non-exempt employees no 

less than the minimum wage for all hours worked and overtime pay for any hours 
worked over forty in a work week.127 Some employees are exempt from one or 
both requirements if they satisfy certain compensation and duty requirements set 
forth in the statute and DOL’s implementing regulations.128 The FLSA’s mini-
mum wage and overtime pay requirements also do not apply to non-employees, 
including volunteers and independent contractors.129 Moreover, the FLSA re-
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quires employers to maintain detailed recordkeeping of hours worked and remu-
neration to ensure that employees are paid correctly.130 Because the FLSA re-
quires employers to compensate employees for all hours worked, it does not dis-
tinguish between work performed at the office and work performed at any other 
location, an employer’s requirement to keep accurate records of hours worked is 
the same regardless of where the work is performed.131

The FLSA provides DOL or aggrieved employees several remedies where 
minimum wage and overtime violations exist. An employee may file a private 
suit to recover back wages, liquidated damages in the amount equal to unpaid 
wages and overtime if employers are found liable for FLSA violations, and at-
torney’s fees and court costs.132 DOL may file suit on behalf of employees for 
back wages, liquidated damages, and civil money penalties; DOL may also seek 
injunctions where appropriate, including for an employer’s failure to keep proper 
records.133 If employers are found liable for willfully violating the FLSA, they 
may be subject to criminal penalties, including fines and imprisonment.134 Addi-
tionally, the FLSA prohibits employers from discriminating against employees 
who raise concerns about their wages or overtime pay and provides remedies for 
employees who are subjected to retaliation. In the event an adverse action is 
taken against an employee for engaging in protected activity, the aggrieved em-
ployee or DOL may file suit for relief, including reinstatement to his or her job, 
payment of lost wages, and damages.135 Wage and hour cases are often brought 
by workers and former workers as class actions, known under the FLSA as col-
lective actions.136 The possibility of a collective action is even more pronounced 
in the AI context since plaintiffs may have an easier path alleging claims if the 
employer uses the same AI tool or algorithm for employment purposes.137 DOL’s 
WHD is responsible for the administration and enforcement of the FLSA.138
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Problematically, the FLSA did not originally define such basic terms as 
“work” or “workweek,” and the U.S. Supreme Court subsequently interpreted 
those terms broadly which triggered a flood of litigation.139 Responding to this 
perceived emergency, Congress amended the FLSA in 1947 via the Portal-to-
Portal Act to narrow and exclude certain activities from compensable work. Spe-
cifically, Congress excluded most commutes to and from work sites, including 
“walking, riding, or traveling to and from the actual place of performance of the 
principal activity or activities” as well as “activities which are preliminary and 
postliminary to said principal activity or activities.”140

B. Off-the-Clock Work 
Even though AI continues to provide tools that, when correctly and lawfully 

applied, may make certain workplaces more productive, these tools also expose 
employers to potential liability for “off-the-clock” work performed by non-ex-
empt employees.141 For example, work may be compensable if a non-exempt 
employee reviews and responds to work communications or revises a document 
before or after his or her normal work hours.142 A crucial element in establishing 
a minimum wage or overtime claim is proving that the employer knew or should 
have known that the non-exempt employee was performing work.143 Some courts 
have found that the employer must pay even if the employer did not request the 
work, did not want the work done and even had a policy against doing the work, 
and even if the employee fails to report their overtime hours.144 In the case of 
workplace AI, the tool or device itself will often provide a record that the work 
was completed after scheduled work hours.145

The interplay of AI and wage and hour law raises certain FLSA exceptions. 
Most notably, courts have long recognized and applied an exception to the FLSA 
known as the de minimis doctrine which excuses employers from compensating 
employees for insubstantial amounts of time spent on off-the-clock work activi-
ties, such as logging onto a computer and passing through a security check.146

The Supreme Court has emphasized that the workweek contemplated by FLSA 
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must be computed “in light of the realities of the industrial world” and that “when 
the matter in issue concerns only a few seconds or minutes of work beyond the 
scheduled working hours, such trifles may be disregarded.”147 DOL has codified 
the de minimis doctrine, recognizing that the amount of time spent on certain 
pre-shift and post-shift activities varies widely and that employers face difficulty 
when burdened with the task of monitoring such off-the-clock work.148

Federal courts usually examine three factors to determine whether otherwise 
compensable time should be considered de minimis, including: the practical dif-
ficulty the employer faces with recording the additional time; the total amount of 
compensable time; and the regularity of the additional work.149 Even though 
there is no bright-line rule as to how much time is de minimis versus compensa-
ble, courts have routinely found that periods of about ten minutes of working 
time is de minimis and therefore not compensable.150 As a result, an employee 
who occasionally sends a few work-related emails after ordinary working hours 
and spends only a minute or two reading or acknowledging an email may not be 
entitled to compensation under the de minimis rule depending on the circum-
stances, including the frequency and extent of the so-called de minimis work.  

C. Continuous Workday 
Another area where AI can result in unforeseen wage and hour exposure 

involves DOL’s continuous workday principle which provides that the period 
between the start and finish on the same workday of an employee’s principal 
activity or activities is considered compensable.151 As a general rule, an em-
ployee is not considered to be on duty and the continuous workday does not begin 
until the employee has performed his or her first principal work activity of the 
day. The first principal activity is the first task that is integral and indispensable 
to the duties that the employee was hired to perform.152 Any non-compensable 
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activities undertaken during the continuous workday are compensable under the 
FLSA. However, the continuous workday rule has several exceptions, including 
bona fide meal and rest periods, or other periods in which an employee is com-
pletely relieved of job duties such that they can use time effectively for their own 
purposes.153

D. State Wage and Hour Laws 
In addition to the FLSA, employers may be subject to the wage and hour 

laws of various states or localities. Generally, the law of the state or locality in 
which work is performed governs the employer’s wage and hour obligations with 
respect to a particular employee. Importantly, many state and local jurisdictions 
have stricter requirements than those found in the FLSA.154 For example, states 
often set additional elements for exemptions from state law wage and hour re-
quirements as well as additional requirements for other aspects of wage and hour 
law, including unpaid leave and break time and maximum hours.155 As a result, 
employers can still be found to be in violation of state and local wage and hour 
laws even when in compliance with the FLSA. In addition, state wage and hour 
laws often have a greater territorial reach, such as California’s wage and hour 
law that purports to cover “all individuals regardless of immigration status who 
have applied for employment, or who are or who have been employed, in this 
state.”156

III. AI AND WAGE AND HOUR LAW RISKS

Despite the numerous and undeniable benefits of AI in the workplace, em-
ployers necessarily take on certain wage and hour risks when they use these tech-
nologies. The predominant risk of incorporating AI is the potential that it will 
not account for hours worked and, therefore, result in underpayment of employ-
ees. This Part provides a brief overview of some of the most significant legal 
risks associated with applying AI in the wage and hour law context. As a thresh-
old matter, it is important to stress that the technologies continue to evolve, which 
makes predicting scenarios and outcomes particularly challenging. Fully explor-
ing every conceivable legal risk and applicable law or regulation is beyond the 
scope of this Article, but a general discussion and some key examples are both 
illustrative and illuminating. 
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A. On-Call Time  
Many companies have relied on AI tools and AI-driven software to manage 

staffing levels in a manner more finely tuned to changing demand, including 
having employees as being “on-call” or “on standby” and thus ready to work as 
needed.157 Historically, most employees who were “on-call” had to wait at home 
until they received a communication to report to work.158 However, where many 
employees are able to perform work remotely, while “on-call” they have greater 
freedom to engage in personal activities because they do not need remain close 
to an employer work site—or their home—provided they have a laptop, tablet, 
or other devices with them. Instead, if they are needed and contacted by their 
employer, those employees may work at virtually any location with an internet 
connection or cellular reception, making risks more acute. AI-based scheduling 
has increased the use of short-notice scheduling, including the use of on-call 
shifts, in which workers must be available to work a shift on short notice.159 Fur-
ther, if companies use algorithmic scheduling but do not accurately predict con-
sumer demand, these companies may end up scheduling too many workers, thus 
resulting in significant downtime or the increased use of on-call or waiting time. 
Beyond scheduling, AI-powered technologies, such that those that enable remote 
operations, will allow a broader swath of jobs that currently involve substantial 
downtime to be performed by employees working remotely on an as-needed ba-
sis.160 For instance, AI-powered predictive routing, scheduling, and tools that 
substantially improve productivity such as ChatGPT may also lead to more 
downtime and on-call time. Overall, these scenarios might considerably reduce 
the amount of compensable time worked by eliminating an employer’s obligation 
to pay their employees for downtime formerly spent at the workplace.161 Going 
forward, it will become increasingly important to address the question of whether 
an employee who is not at work but is “on-call” by an employer is entitled to be 
paid for the time they are on-call. 

Traditionally, whether employees must be compensated for on-call time de-
pends on whether an employee is “engaged to wait” or “waiting to be engaged,” 
or, in the alternative, whether the “on-call time is spent predominantly for the 
benefit of the employer or the employee.”162 WHD’s regulations state that an 
employee who is required to remain on-call on the employer’s premises or so 
close that the employee cannot use the time effectively for personal activities is 
still working while they are on-call.163 In other words, the focus of the inquiry is 
whether the time is spent predominantly for the employer’s benefit. In contrast, 
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an employee who is not required to remain on the employer’s premises, but is 
simply required to let the employer know where they may be reached is not work-
ing while on-call.164 The FLSA does not explicitly address the issue of on-call 
time and courts have reached divergent opinions with the question of whether 
on-call time is compensable.165 For example, courts have concluded that employ-
ees’ on-call duties requiring them “to continually monitor automated alarms by 
pager and computer” and thus remain at or near their homes were “sufficiently 
onerous” and therefore compensable under the FLSA.166 However, courts usually 
do not find that merely requiring an employee to return a communication during 
a certain period requires an employer to compensate the worker for the time.167

Again, courts usually focus on whether employers place restrictive requirements 
on their employees during on-call time.168 If they do, employers could be exposed 
to wage and hour claims under federal and state law. 

B. Breaks 
The use of AI for wage and hour purposes also exposes employers to liability 

for certain breaks that non-exempt employees may take. Bona fide meal breaks 
and other “off duty” time are the two primary exceptions to the continuous work-
day rule and DOL’s regulation states that the employees must be completely re-
lieved from duty.169 Most courts use a “predominant benefit” test to determine 
compensability which focuses on whether the break predominantly benefits the 
employer or employees.170 Generally, breaks from work lasting five to 20 
minutes are common in most industries to promote the efficiency of the em-
ployee, and therefore, ultimately benefit the employer. As a result, they must 
generally be compensated if they occur throughout the course of a single work-
day.171 Some courts have found that short employee breaks for personal tele-
phone calls and cigarettes “are commonplace and sensible in any working envi-
ronment” and therefore are compensable work time.172 The general rule for meal 
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breaks is that periods of at least thirty minutes in duration may be excluded from 
“hours worked,” and therefore unpaid, if employees are completely relieved of 
duty for the purpose of eating a meal.173

Employers should be especially aware of the liability risks that are created 
with interrupted breaks, especially meal periods. The risks are increasingly ap-
parent with newer technologies and the rapid growth of remote work. Practition-
ers note that employees can later rely on emails that were sent or phone calls that 
were made during their meal period as evidence that they did not receive an un-
interrupted meal period.174 For instance, if an employee clocks out for lunch at a 
certain period, but the employee’s email history and phone logs show that the 
employee sent emails or made work-related calls for twenty minutes during that 
period, the meal break may be compensable.175

Other than interrupted breaks, automatic deductions may also present some 
similar compliance challenges. Other than interrupted breaks, automatic deduc-
tions may also present some similar compliance challenges. Automatic meal and 
break deductions are often a preferred default setting for employer timekeeping 
software that enables them to automatically deduct unpaid meal or other break 
periods from an employee’s hours.176 For instance, some employers do not re-
quire employees to clock in and out for lunch, but instead deduct 30 or 60 minutes 
for any given lunch period automatically.177 While automatic meal and break de-
duction systems are permitted under the FLSA, the automatic meal or break de-
ductions must accurately reflect any breaks taken.178 DOL has stressed that when 
companies choose to utilize an automatic 30 minute deduction “the employer 
must ensure that the employees are receiving the full meal break.”179 Automatic 
deduction cases are often challenging for employers because it is often impossi-
ble for an employer to prove that an employee took a break at a certain time. 
Moreover, software or other scheduling programs that automatically assign 
breaks even when not taken create enormous liability because of the difficulty of 
retrospectively removing the break from the system. 

Employers using software that monitors employees working in remote loca-
tions raises additional break issues. The FLSA requires covered employers to 
provide reasonable break time for an employee to express breast milk for her 
nursing child for one year after the child’s birth each time such employee needs 
to express the milk and a place to express breast milk that is “shielded from view 
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and free from intrusion from coworkers and the public” and is not a bathroom.180

Even though employers are not required to pay employees for milk expression 
breaks, liability can arise if the break is interrupted, if tracking software does not 
account for work done while a nursing mother is pumping, if time spent express-
ing milk is labeled unproductive (inefficient, or non-work) time, or if the em-
ployer does not provide a place to express breast milk that is shielded from view. 
One illustration is if the employer’s monitoring software gives the nursing 
mother a negative score for productivity during the break, liability issues may 
also arise if there are lost wages, which some courts have read broadly. For in-
stance, in Poague v. Huntsville Wholesale Furniture, the court found that the 
plaintiff had alleged sufficient damages under the FLSA because she missed out 
on sales she could have made at work.181 The court explained that she was not 
provided a place to express her milk at work and therefore had to leave work to 
express her milk and turn sales over to her colleagues, consequently missing out 
on those potential commissions.182 The use of monitoring software can also trig-
ger liability if the employer fails to provide an appropriate place for an employee 
to pump breast milk that is “shielded from view”, including if they are working 
at offsite locations such as client sites. In 2023, WHD issued guidance specifying 
that this requirement includes ensuring that employees are “free from observa-
tion by any employer provided or required video system, including a computer 
camera, security camera, or web conferencing platform, when they are express-
ing breast milk regardless of the location they are working from.”183

C. Timekeeping  
The use of advanced timekeeping and monitoring employees raises wage 

and hour compliance issues as well. Critics argue that some advanced timekeep-
ing and monitoring systems are inept at documenting offline activity and are not 
reliable with assessing certain work-related tasks.184 Even though AI-driven soft-
ware allows employers to monitor and record when employees login and logout, 
employers may face FLSA exposure if the software fails to account for all time 
worked, including offline tasks.185 Most notably, AI-powered monitoring soft-
ware can potentially fail to fully account for the time employees spend working 
away from their workstation, offline time spent thinking, strategizing, or resolv-
ing problems, time employees spend reviewing and researching hard copy doc-
uments, taking handwritten notes, or any offscreen engagement with clients or 
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patients.186 In some occupations, such work may constitute a significant part of 
the employees’ workday—and much of it is likely to be missed by AI devices 
that count action as work and the absence of keystrokes, for example, as non-
work. As a result, employees may end up doing additional online tasks that ex-
ceed the 40 hours their employer expects them to work. When combined with 
any unentered offline work, this additional work can result in a situation in which 
an employee is working more than 40 hours a week, which is likely to entitle the 
employee to overtime compensation if he or she is non-exempt.

Employers that rely on monitoring software to determine pay are at greater 
risks of liability. Commentators have explained that employers’ use of monitor-
ing technology that improperly docks pay for non-exempt employees “raises a 
huge issue as to docking employees for time spent actually working.”187 Practi-
tioners also caution that even though the software often allows employees to 
manually enter any offline work that was done, doing so is ordinarily frustrating 
and unduly burdensome.188 Often, employees neglect or forget to record such 
time. And as the law places the burden on the employer to accurately record all 
hours worked, those failures to record work time result in unpaid wages for 
which employers are liable.

The use of monitoring software to measure compensable time has already 
generated litigation as recently as 2021. In Kraemer v. Crossover Market, LLC,
a plaintiff brought a putative FLSA collective action for unpaid off-the-clock 
work against her former employer and a company that operates a recruitment 
platform to hire and manage workers.189 The complaint alleged that the defend-
ants required the plaintiff, an independent contractor who worked remotely, to 
install tracking software and she was compensated based on the software’s track-
ing of her activities. The plaintiff claimed that the system failed to account for 
various offline work, including reviewing and annotating hard copy documents, 
receiving work-related phone calls away from her computer webcam, and par-
ticipating in Zoom conferences on her mobile phone away from her work-
station.190 In sum, the complaint alleged that the “spyware software would not 
give credit for Plaintiff’s work when it did not detect her sitting in front of the 
computer, keystrokes on her keyboard or movement of her mouse.” The defend-
ants denied the off-the-clock allegations and asserted that the plaintiff was fully 
compensated for all hours worked. The defendants argued that even if they failed 
to pay the plaintiff and any putative class members overtime pay for certain ac-
tivities, the plaintiff and any class members would not be entitled to additional 

��	 )33��8H58EG��?A=>/�ABG8��
�
��
 �L@4A��?A=>/�ABG8���
�
��	 )33��8H58EG��?A=>/�ABG8��
�
��
 "E48@8E�I
��EBFFBI8E�$4E>8G��##�����	6I	�����	#0��.
�
�+8K
���.4E7��?A=>/�

ABG8���
�
��
 .4E7��?A=>/�ABG8���
�



45353-stl_34-2 Sheet No. 36 Side B      06/22/2023   10:03:31

45353-stl_34-2 S
heet N

o. 36 S
ide B

      06/22/2023   10:03:31

2. KELLEY 261-310_062123.DOCX.DOCX (DO NOT DELETE) 6/21/23 10:31 AM

288 STANFORD LAW & POLICY REVIEW [Vol. 34:261

pay for such time because it was de minimis.191 The parties settled for an undis-
closed amount several months after the lawsuit was filed.192 A practitioner ex-
plained that the case underscores a practical lesson for managing remote work-
ers: “there can be a problematic disconnect between what surveillance software 
is capable of measuring and the actual range of tasks an employee regularly per-
forms in the course of carrying out their job duties, particularly where ‘offline’ 
activities are involved.”193

Another potential area of liability with the use of AI-driven timekeeping 
tools is the use of rounding. A significant number of employers use payroll soft-
ware that utilizes a formula for rounding off employee clock-in and clock-out 
times.194 WHD has long acknowledged that it is common and acceptable for em-
ployers to round time in determining an employee’s hours worked provided that 
doing so will not result, over a period of time, in failure to compensate the em-
ployees properly for all the time they have actually worked.195 Generally, em-
ployers are allowed to round to the nearest five minutes, one-tenth of an hour, 
one-quarter of an hour, or one-half hour as long as the rounding averages out so 
that the employees are compensated for all the time they actually work.196 Obvi-
ously, the greater the potential “rounding,” the greater the risk of unpaid wages. 
And where employers intentionally manipulate schedules or other controls, or 
intervene to maximize downward rounding, courts are likely to disallow those 
employers’ use of rounding. Indeed, scholars argue that timekeeping software 
may in some cases undermine wage and hour compliance because default set-
tings can oftentimes undercount hours and employers sometimes edit down the 
hours worked.197

Time recordkeeping will continue to be an issue. Practitioners have also cau-
tioned that there are inherent risks with the use of parallel recordkeeping devices 
(i.e., if an employer and employee are using different timekeeping systems) that 
might inadvertently create wage and hour disputes.198 Others suggest that “em-
ployers should remind workers to report any discrepancies between their records 
and the employer’s so that any mistakes can be corrected promptly”, recognizing 
that accurate records remain the employer’s legal responsibility even though of-
ten only the employee can provide an accurate account of work performed.199

WHD’s regulations state that minor differences between the clock records and 
actual hours worked cannot ordinarily be avoided, but major discrepancies raise 
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doubts as to the accuracy of the records of the hours actually worked.200 The 
increased use of telecommuting and remote work also triggers FLSA recordkeep-
ing challenges for employers.201 As noted, an employer is required to maintain 
accurate records of hours worked regardless of where the work is performed.202

The fact that AI and other workplace technologies increasingly enable employees 
to work remotely and perform work in different states and even countries will 
make the issue more relevant in the future. 

As with many of the newer technologies, timekeeping technologies will re-
sult in suits that will become more difficult for employers to defend with AI 
technology that can accurately account for work time at a granular level, includ-
ing down to the millisecond.203 As such, the de minimis doctrine and the use of 
traditional practices such as rounding will not be nearly as effective defenses as 
they were historically when the “industrial realities” of the traditional workplace 
made precise time tracking impractical.204 Additionally, an employer cannot cite 
any timekeeping software malfunctions as a defense to an FLSA lawsuit because 
the employer is ultimately responsible for maintaining accurate time records and 
software.205

D. Worker Coverage, Classification, and Exemptions 
AI has undoubtedly influenced the coverage and classification of workers. 

For example, some AI vendors offer AI tools for “[f]aster and accurate classifi-
cation of employees for payroll calculation.”206 In recent years, the explosive 
growth of online platforms such as Uber has raised questions about whether in-
dividuals who contract to perform services for such companies are statutory em-
ployees or independent contractors not covered by the FLSA.207 Critics allege 
that AI tools increasingly allow companies to “monitor and control workers, 
while still maintaining a formal arms-length relationship that skirts federal em-
ployment status guidelines.”208 By monitoring and surveilling workers, these crit-
ics allege that employers are increasingly requiring employees to strictly adhere 
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to protocols and data entry requirements that may effectively minimize the dis-
cretion and authority of their employees.209

The FLSA applies only to “employees,” not independent contractors who 
are engaged for limited purposes to perform a job or service.210 This distinction 
is vital because an employer’s minimum wage and overtime obligations only ap-
ply vis-à-vis the workers they employ; equally important, a business can only 
face wage and hour liability if they are classified as a statutory employer.211

When evaluating whether a worker is an employee or independent contractor 
under the FLSA, courts have traditionally applied what is known as the “eco-
nomic realities” test that evaluates all relevant facts and circumstances of the 
relationship between a worker and the individual or entity engaging the 
worker.212 The elements of the test vary slightly among the circuits but courts 
generally analyze independent contractor status by analyzing certain factors on 
a non-exclusive basis, including the degree of control exercised by the putative 
employer over the alleged employee.213

Practitioners have stressed that questions concerning whether an individual 
is properly classified as an employee or independent contractor in the AI context 
will be decided on a case-by-case basis and will likely hinge on the precise terms 
and conditions of the particular working arrangement at issue.214 Critics of AI 
used for employment purposes contend that because AI gives employers more 
power and control over workers there are serious misclassification risks.215 Crit-
ics cite AI giving employers more power by pricing trips and predicting the best 
routes as examples of how these technologies give employers much more control 
over workers.216 However, several of these criticisms miss the mark. Where the 
technology provides workers with tools and devices that do not require certain 
actions but instead allow workers to make decisions based on more information, 
such AI actually provides workers with increased control over their schedules 
and grants more flexibility and independence, thus favoring independent con-
tractor status for such workers.217 For instance, algorithmic scheduling enables 
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workers to specify times that they would ideally like to work, thus giving them 
much more flexibility in their work schedules.218 Admittedly, this may not be the 
case for all positions but seems to be the case for a majority of positions. Most 
independent contractors enjoy substantial flexibility with controlling their own 
working hours and the way they conduct their jobs, especially since there is usu-
ally not a physical or permanent workplace, so it is unsurprising that these jobs 
involve varying terms and conditions of employment.219 Likewise, the nature of 
remote work may give workers more freedom to control the logistics of when 
and where they work, and thus reinforces the point that businesses contracting 
such workers exercise relatively little control.220 Critics respond that because the 
crux of the traditional definition of an employee typically centers on the issue of 
employer control, such worker flexibility is not often adequately considered as 
part of the economic reality test.221 However, courts have widely held that de-
tailed instructions, quality controls, and close monitoring are key components in 
many independent contractor relationships.222 Plus, companies are using AI to 
modify and motivate worker behavior precisely because they cannot control 
these workers directly. Scholars have also noted that if workers are required to 
supply their own avatars, computer equipment, and internet connections this 
leans toward classifying them as independent contractors.223

The impact of AI on worker classification will become more relevant in the 
future since there is evidence that federal regulators are increasingly likely to 
scrutinize the influence of AI on independent contractor classification. Most no-
tably, in 2022, the Federal Trade Commission and the National Labor Relations 
Board (NLRB) signed a memorandum of understanding regarding information 
sharing, cross-agency training, and outreach in areas of common regulatory in-
terest, focusing on the “gig economy.”224 One area of interest identified by the 
memorandum raises novel enforcement issues as applied to independent contrac-
tors: “the impact of algorithmic decision-making on workers.”225 The agreement 
suggests that companies being investigated by either agency should expect that 
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its practices may be scrutinized by both.226 Earlier in the year, WHD and the 
NLRB announced a memorandum of understanding that placed a comparably 
strong emphasis on worker classification, but the memorandum did not include 
any mention of algorithmic decision-making.227

Ultimately, the distinction between employee and independent contractor 
will continue to be a threshold issue for the application of wage and hour laws 
for the foreseeable future. As a result, the effect of AI and robotics on workers’ 
coverage and classifications will be an important issue. Many states have estab-
lished their own tests for evaluating independent contractor status, and states like 
California and New Jersey make it considerably more difficult to establish such 
status.228

The impact of AI is not limited to independent contractors but might also 
affect workers who are currently exempt from the FLSA’s protections. Under the 
FLSA, employees may be exempt from minimum wage and overtime protections 
under the “white collar” exemptions, including employees working in an execu-
tive, administrative, or a professional capacity.229 In addition to meeting specific 
compensation requirements, employees generally must meet certain tests regard-
ing their job duties.230 For instance, to qualify for the creative professional em-
ployee exemption, the employee’s primary duty must be the performance of 
work requiring invention, imagination, originality, or talent in a recognized field 
of artistic or creative endeavor.231 Another example is the professional exemption 
whereby the employee’s primary duty must be the performance of work requir-
ing advanced knowledge, defined as work which is predominantly intellectual in 
character and which includes work requiring the consistent exercise of discretion 
and judgment.232 Similarly, the administrative employee exemption requires that 
an employee’s primary duty involves “the exercise of discretion and independent 
judgment with respect to matters of significance.”233

The use of AI and algorithmic technologies may fundamentally alter work-
ers’ primary duties, causing currently exempt employees to lose their exempt 
status. Many positions that once satisfied the “exercise of discretion” and “judg-
ment” tests may no longer satisfy the professional or administrative exemptions 
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because AI has replaced the discretion and judgment that was previously exer-
cised by humans.234 Critically, employers that require employees to adhere to 
strict AI-driven protocols and data collection may effectively strip employees of 
some of their discretion and authority and, consequently, could result in employ-
ees losing their exempt status under the professional or administrative exemp-
tions.235 Algorithms that determine routes and AI that allows for the granular 
management of employees surely reduces their exercise of discretion and judg-
ment, which the professional and administrative exemptions require.236 Like-
wise, the use of algorithms to make business decisions and micromanage em-
ployees may jeopardize the executive employee exemption which requires an 
employee’s primary duty to be “managing the enterprise.”237

Moreover, if the use of AI results in a creative professional exempt employee 
doing less work requiring invention, imagination, originality, or talent, an em-
ployer would no longer be entitled to exempt the employee under the creative 
professional employee exemption.238 Indeed, the erosion of the creative profes-
sional exemption is becoming progressively more possible as generative AI pro-
grams like ChatGPT and DALL-E enable users to create news reports, musical 
compositions, books, and artwork.239 For similar reasons, the learned profes-
sional exemption, which requires an employee to engage in work that must be 
“predominantly intellectual in character”, may be in jeopardy.240 Commentators 
have suggested that the use of AI and workplace surveillance software to track 
productivity has caused the FLSA exempt status for doctors, social workers, 
chaplains, and even lawyers to now be in question.241

The FLSA exemptions for doctors and attorneys will likely be significantly 
impacted by AI. The FLSA’s provisions do not apply to “[a]ny employee who is 
the holder of a valid license or certificate permitting the practice of law or med-
icine or any of their branches and is actually engaged in the practice thereof.”242

The fact that AI has been used to diagnosis diseases, review medical charts, track 
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a patient’s health, predict therapeutic response, and potentially help provide pre-
ventative medicine in the future certainly raises questions about the extent to 
which doctors are exempt under the FLSA.243 Similar questions arise for the 
FLSA’s attorney exemption, especially with the explosive growth of generative 
AI tools like ChatGPT being used for legal research, discovery, and even creating 
initial drafts of employment agreements, demand letters, and nondisclosure 
agreements.244

There has already been some early litigation challenging the contours of the 
FLSA’s attorney exemption and machine-led legal tasks. In Lola v. Skadden, a 
former contract attorney filed an FLSA collective action for overtime pay against 
a law firm for the document review he performed.245 The plaintiff alleged that 
“he provided services that a machine could have provided” and that the firm’s 
“tight constraints” on his work meant that he exercised no legal judgment what-
soever while performing his job duties.246 The district court dismissed the com-
plaint, concluding that the plaintiff was exempt from FLSA’s overtime rules be-
cause he was a licensed attorney engaged in the practice of law.247 On appeal, the 
Second Circuit vacated and remanded the decision, holding that, under the 
FLSA, “an individual who ... undertakes tasks that could otherwise be performed 
entirely by a machine cannot be said to engage in the practice of law” and rec-
ognized that the lawyer’s task of document review may fall under that cate-
gory.248 Ultimately, AI will mainly allow physicians and attorneys to concentrate 
on the more complicated, challenging matters rather than administrative tasks 
but this will surely be tested in the courts. 

Another profession that will likely be highly impacted by AI is journalism. 
WHD’s regulations specifically identify journalism as a field whose duties may 
qualify as a creative professional but journalists do not qualify for the FLSA 
exemption if they only collect, organize, and record information that is routine 
or already public, “or if they do not contribute a unique interpretation or analysis 
to a news product.”249 When OpenAI released ChatGPT in late 2022, commen-
tators noted that it presents an existential threat for traditional journalism because 
the “technology can generate serviceable content with very little input.”250

AI may affect employee classifications in other ways as well. Notably, the 
FLSA’s “white collar” exemptions require that an exempt employee receives a 
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salary.251 If AI is used to monitor employees and docks employees for times of 
perceived inactivity, the employer is essentially treating these exempt employees 
as hourly employees. The general rule under the FLSA is that a salary is earned 
in its entirety as soon as a salaried employee works one minute during any given 
work week and their full salary is owed regardless of how many hours the exempt 
employee works.252 The salary amount cannot be reduced because of variations 
in the quality or quantity of the work performed. If an employer uses AI-driven 
tools to dock an exempt employee’s salary for any time they did not work—
whether actual or perceived—then they are treating that employee as an hourly 
employee.253 Because hourly employees are not exempt under the FLSA, paying 
exempt employees in this manner converts them to non-exempt employees and 
therefore makes them eligible for the wage and overtime requirements under the 
Act.254 But this is not limited to the time worked. This would also be the case if 
AI is used to reduce any pay based on the quality of the work performed since 
the same principle applies to output measurements. 

For these reasons, employees who were once considered exempt from the 
FLSA may contend that the use of AI tools in the workplace converted their sta-
tus, and they are therefore no longer exempt, which might entitle them to addi-
tional compensation while exposing employers to costly litigation. 

E. Joint Employer Status and AI 
Like the impact of AI on employee coverage and classification, AI and mon-

itoring technology are simultaneously raising concerns over employer coverage, 
including arguments that joint employment status has been broadened.255 The 
joint employer doctrine allows a court to find a joint employer liable for either 
its own actions or being jointly and severally liable for its actions and those of 
the other joint employer. Put differently, when businesses are considered “joint 
employers” with respect to one or more employees, they each share the respon-
sibility for minimum wage and overtime violations under the FLSA regarding 
their joint employees.256 Even though the FLSA does not expressly use the term 
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“joint employer,” courts usually focus on the actual or constructive control the 
putative joint employer exercises over the employee.257

The increased adoption and use of AI has generated concerns that more busi-
nesses may now be considered statutory employers, especially franchisors which 
have been the longtime favorite targets of WHD enforcement actions and law-
suits when they do not maintain strict separation from the operations of fran-
chisees.258 Scholars contend that algorithmic management and monitoring tech-
nologies have substantially increased the level of control that franchisors are able 
to exert over franchisees and their employees.259 As a consequence, this pur-
ported control places franchisors at a much greater risk of being classified as an 
employer of franchisee employees and therefore liable for wage and hour viola-
tions.260 Indeed, scholars have cited monitoring technology which has enhanced 
franchisors’ “ability to observe the smallest details of a franchisee’s operations 
and require or incentivize the franchisee to implement certain workplace prac-
tices” as evidence of the increased likelihood of finding joint employer status.261

But this criticism is flawed for at least three reasons. First, even if AI tools such 
as monitoring software were provided by a franchisor, each franchisee would 
have the ability to decide whether to use the tools.262 Second, even if the franchi-
see did use such tools, the franchisee would still control their use; so the franchi-
sor would not have any direct and immediate control over franchisee employ-
ees.263 Critics fail to show how the franchisor is given any more power or control 
with these tools, which effectively illustrates why focusing on possible control 
instead of direct control is so problematic. An apt illustration would be if a fran-
chisor provided automated scheduling software for its franchisees to use. In such 
a case, the franchisor would not be the entity scheduling the franchisee’s em-
ployees for work, the franchisee would still be able to create the schedule best 
suited for its business, and franchisees would still be able to modify the schedule 
after it is generated.264 Third, courts have widely held that supervising workers 
and monitoring worker productivity to ensure compliance with certain quality 
control efforts does not establish control or reflect a joint employer relation-
ship.265
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As with worker classification, there is evidence that federal regulators will 
increasingly scrutinize the use of AI when it comes to joint employer status. In 
the 2022 memorandum of understanding between WHD and the NLRB, the 
agencies emphasized an enforcement focus on joint employment relationships.266

F. Self-Driving Cars and Mobile Workspaces 
Companies have continued to invest in the development of cars with varying 

levels of automation, minimizing the need for a driver or making the vehicle 
completely responsible for navigation, acceleration, and braking without a hu-
man.267 Notably, Morgan Stanley predicts that fully autonomous cars will enable 
consumers to repurpose their time and work during their commutes.268 In this 
way, autonomous vehicles could potentially create an entirely new type of work-
space for employees and thus present a whole new spectrum of wage and hour 
issues.

Some practitioners have already noted that the rise of autonomous vehicles 
may involve employees citing the work they performed while commuting in a 
driverless vehicle in support of a claim for unpaid hours.269 The time employees 
spend during their normal commute—i.e., traveling from home to their regular 
workplace before the beginning of the workday and from the workplace back 
home at the end of the workday—is not considered work time, and therefore, is 
not compensable.270 However, the FLSA and regulations did not envision a sce-
nario in which an employee was engaged in meaningful work while commuting. 
Because compensable travel time constitutes “hours worked” and counts towards 
the 40-hour per week threshold for overtime under the FLSA, employees may 
increasingly argue they are entitled to additional pay for such travel time. To 
make matters more complicated, state and local laws often have more demanding 
travel pay requirements. 

Another consideration regarding vehicles is that the car may become a trav-
eling mobile desk for a growing number of employees. More broadly, cars could 
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operate as mobile offices that might provide an alternative to the home office. 
Some of the advantages include reduced overhead and operational costs associ-
ated with a traditional physical location as well as the ability to travel to clients.271

The car as a mobile workspace is increasingly possible as automakers are using 
AI to create smart cars.272 The growth of the mobile office may test several FLSA 
exemptions such as the “outside salesman” exemption, which requires an em-
ployee to make sales away from the employer’s place of places of business.273

Courts have explained that the logic underlying the exemption is that “[a] sales-
man, to a great extent, works individually” and “[t]here are no restrictions re-
specting the time he shall work and he can earn as much or as little, within the 
range of his ability, as his ambition dictates.”274 AI and workplace technologies, 
especially the use of monitoring, could arguably impose restrictions that cause a 
previously exempt salesperson to lose the exemption. There may also be ques-
tions over whether company vehicles that serve as mobile offices could be con-
sidered an employer’s “place of business” under the exemption. 

G.  Payroll and Scheduling  
Using algorithms to assist with payroll, performance management, incen-

tives, promotions, and compensation also raises noteworthy legal concerns. As 
discussed, employers are increasingly using AI to track performance, determine 
pay, and to incentivize productivity.275 The use of automated payroll software is 
especially important because courts have routinely held that an employer cannot 
use an inefficient payroll system the employer chose as a defense to an FLSA 
lawsuit.276 This defense will become increasingly unavailable with AI, since ven-
dors are generally not liable for AI tools. 
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The FLSA entitles employees to overtime premium compensation based on 
their regular rate of pay, which includes all remuneration paid to or on behalf of 
the employee, in whatever form.277 The regular rate is generally calculated by 
dividing all compensation paid by or on behalf of the employer to the employee 
for all work in a work week, less statutory exclusions, divided by the total num-
ber of hours the employee worked during the same period for which the remu-
neration was paid.278 The FLSA includes eight categories of compensation that 
may be excluded from calculation of the regular rate of pay, but the employer 
bears the burden of establishing that a form of remuneration properly is excluded 
from the regular rate of pay. WHD’s regulations provide that the regular rate 
“cannot be left to a declaration by the parties as to what is to be treated as the 
regular rate for an employee” but must instead be based on the employment con-
tract.279

FLSA plaintiffs frequently sue employers by alleging they are entitled to 
additional overtime compensation because of an employer’s miscalculation of 
the regular rate, where such miscalculation results in underpayments.280 Whether 
AI will enable employers to account for the wide range of compensation and 
benefits in calculating the regular rate of pay, including pay differentials, incen-
tive pay, on-call pay, meal breaks, bonuses, and commissions, remains to be 
seen. The failure to include all remuneration paid to an employee in the regular 
rate of pay determination will almost always result in the underpayment of over-
time and expose employers to DOL enforcement actions or private lawsuits.

Many of these risks will likely be even more pronounced at the state and 
local level. For example, a growing number of states and local jurisdictions have 
predictive scheduling laws that require employers to give employees adequate 
notice of when they will work so that they can plan for their work shifts.281 The 
question of whether AI-driven scheduling platforms can account for these legal 
nuances is unknown at this time. Zira, an AI-powered scheduling platform, 
claims that it complies with federal, state, and local laws by automatically apply-
ing “preset compliance policies to the schedule to help [a company] stay ahead 
of the regulations and avoid audits.”282 Some scholars have even noted that au-
tomated scheduling may ultimately help ensure greater compliance with wage 
and hour laws.283
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H. Wearable Technologies and Robotics: Donning and Doffing Issues 
AI, wearable technologies, and robotics pose unique compliance challenges 

under wage and hour laws. In a nutshell, not paying workers for time spent op-
erating or putting on and taking off—also known as “donning and doffing”—
wearable technologies or robotics could potentially expose employers to liability 
for unpaid wages.284 The standard FLSA rule is that employees must be paid for 
any time they spend changing and washing clothes that they are required to wear 
for work.

There are two exceptions under the FLSA that might be at issue moving 
forward. First, the de minimis doctrine will certainly be used by employers to 
disregard insubstantial amounts of time. Time spent donning and doffing the 
comparatively small wearable devices that are mainly used for monitoring per-
formance and productivity will likely fall within the de minimis exception. How-
ever, the larger wearable devices and robotic suits such as exoskeleton and bionic 
suits aimed at enhancing human performance will be more challenging and are 
less likely to fall within the exemption, but this may change in the long term as 
the technologies improve and become less bulky.285

There is a second, albeit more narrow, FLSA exception that could exempt 
employers in certain unionized workplaces from compensating employees for 
any time spent donning and doffing robotic devices and wearable technologies 
at the start or end of his or her shift if the compensation is excluded by “the 
express terms of or by custom or practice under a bona fide collective-bargaining 
agreement.”286 The Supreme Court has read this exception narrowly and found 
that it applies only to “clothes.” The definition of “clothes” includes “items that 
are both designed and used to cover the body and are commonly regarded as 
articles of dress” and excludes items including safety glasses, earplugs, and res-
pirators.287 Practitioners have explained that the answer to whether robotic de-
vices and other wearable technologies will meet the FLSA’s definition of 
“clothes” will likely depend on the nature of the device, how commonly worn 
the devices are, and the amount of time spent donning and doffing the items.288

In the short term, it is unlikely that such devices will qualify as clothes because 
they are not commonly regarded as articles of dress but this may change in the 
future as they become more common.289
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Practitioners have also stressed that another wage and hour consideration is 
whether the time spent maintaining the wearable technologies and robotics will 
be compensable.290 To determine whether any maintenance time is compensable 
courts will analyze if starting and shutting down the devices are “integral and 
indispensable” to the principal activity of the employees’ employment.291 One 
recent case is illustrative. In 2022, the Ninth Circuit held that the time a group of 
call center workers spent booting up their computers was compensable time.292

In this case, call center workers alleged they were not paid for time spent booting 
up their computers before logging on to their employer’s timekeeping system, 
nor for time spent turning off their computers after logging off. The court con-
cluded that it was “clear” that “turning on or waking up their computers at the 
beginning of their shifts is integral and indispensable to their principal activities” 
and therefore compensable.293 Also notable is that the Ninth Circuit offered “no 
opinion” on whether booting up computers would be compensable under the 
FLSA if the employees worked remotely or used their personal computers to 
perform the duties.294

I.  Extraterritorial Concerns 
As AI increasingly enables employees to work remotely and perform work 

in different states and even countries, the question of which laws govern will 
become more relevant.295 The first concern involves what state law applies when 
an employee resides in one state but operates AI tools or robots located in another 
state as part of his or her job. In this case, the employee is likely subject to the 
law of the state in which he or she actually operates the technology or robot and 
not necessarily subject to the state law where the specific technology or robot is 
located.296 With that said, practitioners stress that employers located on state bor-
ders should consider the potential wage and hour implications of permitting their 
employees to work remotely from one state but also split their time by working 
at the physical location in another state.297

There is a similar concern over what governing law controls when workers 
located in foreign countries operate technologies or robots that are located within 
the United States.298 Importantly, the FLSA does “not apply with respect to any 
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employee whose services during the workweek are performed in a workplace 
within a foreign country or within territory under the jurisdiction of the United 
States.”299 The question of whether the FLSA governs the payment of workers 
located in other countries who operate tools or robots located within the United 
States remains uncertain.300 Courts have stressed that “the [FLSA] was obviously 
designed to apply to a United States economy” and applying the law abroad “is 
usually inconsistent with local conditions of employment, the level of the local 
economy, the productivity and skills of indigenous workers, and is contrary to 
the best interest of the United States and the foreign areas.”301 Courts have found 
that employees of American companies are not entitled to U.S. legal protections 
for minimum wage and overtime if the employees are physically outside of the 
U.S. and performing work without telepresence technology for the majority of 
the time.302 However, practitioners have noted that the FLSA’s definition of 
“workplace” could be in dispute if the tools or robots are both operated and lo-
cated within the United States.303 The same concerns arise with the use of re-
motely operated vehicles and telesurgery. Practitioners have also noted the like-
lihood that courts addressing this issue may rely on the FLSA’s text and 
justification for declining coverage to workers permanently based abroad.304

IV. RECOMMENDATIONS FOR WAGE AND HOUR COMPLIANCE

Even though, as of the time of this writing, WHD has not announced that it 
was developing regulations or other guidance regarding AI and similar work-
place technologies, there are signs that this may change in the future. For in-
stance, the memorandum of understanding between the FTC and NLRB identi-
fied “the impact of algorithmic decision-making on workers” as an important 
enforcement issue related to worker classification.305 WHD already has an agree-
ment with the NLRB in place which enables information sharing and successive, 
if not complementary, enforcement.306 In October 2022, the NLRB’s General 
Counsel released a memorandum proposing an amorphous burden-shifting 
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framework of her own creation, whereby employers using electronic surveillance 
and automated management technology will be found to have presumptively vi-
olated employee rights under the National Labor Relations Act.307 Equally im-
portant, the NLRB’s General Counsel emphasized that several federal agencies 
are targeting employers for their use of monitoring technologies and the NLRB 
will use interagency agreements with the other federal agencies, including DOL, 
to facilitate coordinated enforcement against employers.

Other agencies within DOL have shown an increased interest in AI. In 2019, 
the DOL’s Office of Federal Contract Compliance Programs (“OFCCP”) issued 
guidance stating that the use of screening devices like games, challenges, and 
video submissions that use AI algorithms to assess qualifications may trigger 
obligations under the Uniform Guidelines on Employee Selection Procedures.308

OFCCP’s first director in the Biden Administration, who now serves as the dep-
uty assistant for the White House Domestic Policy Council, has written articles 
in which she emphasizes the need to amend employment laws to address risks 
associated with algorithms.309 In particular, she has argued that newer workplace 
technologies such as surveillance and monitoring have disrupted the traditional 
employment relationship and increased alternative arrangements that are increas-
ingly precarious for workers.310 Such outcomes, she argues, require additional or 
expanded legal protections, especially with independent contractors.311 The 
Biden Administration’s enforcement focus likewise raises the possibility of fu-
ture WHD enforcement actions involving the use of AI. Two former WHD ad-
ministrators have criticized WHD under the Biden Administration’s leadership 
as chiefly engaged in “gotcha” enforcement whereby enforcement priorities and 
actions are largely secretive and new requirements are imposed without any prior 
notice.312

As such, companies that use AI for wage and hour purposes should be for-
ward-thinking as they evaluate and address potential risks. WHD should also 
issue guidance regarding the potential legal risks at stake. Another effective 
measure that employers and their HR professionals can take to protect them-
selves against government enforcement actions and litigation is to adopt best 
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practices for using AI in the wage and hour context. 
This Part offers some recommendations that may help employers comply 

with wage and hour law, compensate their workers, and reduce the risks associ-
ated with AI, diminish uncertainty, protect employees, and not foreclose or limit 
future AI innovations that may add value for employees, non-employee workers, 
and employers. 

A. Voluntary Compliance Programs 
Federal agencies, including WHD, should strongly encourage and incentiv-

ize employers to establish voluntary compliance programs that would allow em-
ployers to independently ensure that they comply with their legal and ethical ob-
ligations. These programs are especially important considering the legal 
uncertainty when AI is used in the workplace. Perhaps not surprisingly, a grow-
ing number of federal agencies have strongly encouraged voluntary compliance 
programs as an effective means to handle the specific challenges associated with 
AI.313 Most notably, in 2023, the National Institute of Standards and Technology, 
an agency within the U.S. Department of Commerce whose mission is to promote 
American innovation and industrial competitiveness, released a comprehensive 
Artificial Intelligence Risk Management Framework, which is “a guidance doc-
ument for voluntary use by organizations designing, developing, deploying or 
using AI systems to help manage the many risks of AI technologies.”314

To help facilitate voluntary compliance programs, WHD should provide de-
fined procedures, methods, and results that, in its opinion, enable companies to 
comply with wage and hour legal requirements. Moreover, employers should be 
strongly encouraged and incentivized to audit their algorithms and mitigate any 
wage and hour-related risks. Employers should be given a degree of protection 
if they can show that they are seeking in good faith to identify when there are 
mistakes in their AI-driven HR processes to eliminate or correct for them. Wage 
and hour law will not achieve its purposes if it arguably gives employers a reason 
to avoid discovering or otherwise ignore the consequences of their practices. 

Fortunately, WHD already has a self-audit program template available with 
its former Payroll Audit Independent Determination (“PAID”) Program, a self-
reporting program that allowed employers to preemptively remedy potential 
wage and hour issues discovered during a self-audit without incurring penalties 
and added expense.315 The goals of the PAID Program were to resolve claims 
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more expeditiously and without litigation, improve employers’ compliance, and 
ensure that more employees received the back wages they were owed with 
greater expediency.316 WHD would then supervise and approve settlement agree-
ments to ensure that employees received the full payment of back wages.317 The 
PAID Program was overwhelmingly successful and was found to benefit both 
employers and employees. Reports concluded that more workers received the 
back wages owed in less time compared to traditional WHD investigations. DOL 
also found that actions brought under PAID required less than half the staffing 
resources of traditional WHD investigations and resulted in more than ten times 
the amount of back wages owed per WHD staff hour invested.318

Although the Biden Administration’s DOL abruptly ended the PAID Pro-
gram in 2021 even though the program was highly successful, there have been 
legislative attempts to codify the program.319 Specifically, in 2021, U.S. Senator 
Mike Braun and U.S. Congresswoman Elise Stefanik introduced the Ensuring 
Workers Get PAID Act to set the program in the law so employers can resolve 
oversights quickly and stay in compliance with the law.320 The National Federa-
tion of Independent Businesses has strongly supported this legislation, arguing 
that it would be especially beneficial for small businesses that do not have com-
pliance experts and counsel on their staff unlike larger businesses.321 PAID 
should serve as a highly resourceful model for mitigating AI-related risks in the 
wage and hour arena.

B. WHD Guidance 
WHD should prioritize issuing guidance to the public regarding AI and 

workplace technologies. Guidance that clarifies how to tailor and test AI plat-
forms and workplace technologies is especially important for employers and ven-
dors to ensure they comply with wage and hour laws and that they understand 
possible liability. Updated guidance is also important because many programs 
already implement WHD guidance, including WHD guidance about automated 
timekeeping software.322
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One highly effective way that WHD could issue more guidance is by using 
opinion letters to answer questions regarding the use of AI in the workplace. In 
a nutshell, an opinion letter is an official written opinion from WHD regarding 
how a statute, its implementing regulations, and related case law apply to a spe-
cific situation presented by the person or entity requesting the opinion.323 WHD 
has issued opinion letters for over seventy years and they have proven to be an 
instrumental resource for courts, employers, employees, unions, trade groups, 
practitioners, advocacy groups, and the general public.324 Opinion letters could 
be particularly useful with addressing concerns about AI since WHD has long 
used opinion letters to clarify laws of a certain age such as the FLSA in the mod-
ern era. Indeed, WHD has issued several opinion letters specifically addressing 
AI-related issues ranging from opinion letters on a virtual marketplace company 
and another on an employer’s use of rounding software.325 Opinion letters have 
also been highly advantageous by allowing WHD to opine on the scope of FLSA 
exemptions in light of new developments.326

Employers, vendors, employees, workers, and others could submit opinion 
letter requests seeking answers to a wide variety of critical AI questions. In par-
ticular, opinion letters could be used to clarify the threshold beyond which the 
amount of time that an employee dons or doffs wearable technologies and robot-
ics is compensable or to address the level of control AI tools provide regarding 
worker and employer classification. Because of the nuances of FLSA state laws, 
state labor and employment agencies should also consider issuing opinion letters 
to answer critical questions about the use of AI under these state laws. Ulti-
mately, opinion letters give agencies a way to provide valuable guidance without 
waiting for new statutory authority. 

C. Best Practices for Employers 
To protect themselves against government enforcement actions and litiga-

tion, employers should adopt best practices for using AI with respect to wage 
and hour purposes. Some scholars contend that best practices that lay out specific 
guidelines might help also prevent exploitation of workers.327 The best practices 
contained in this Section are intended to be a starting point for companies to 
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comply with wage and hour laws. 

1.  Policies Regarding Off-the-Clock Work, Remote Work, and 
Telecommuting

As AI increasingly enables companies to monitor their employees, employ-
ers must still be able to account for any time employees work while they are “off-
the-clock.”328 As such, employers must determine whether non-exempt employ-
ees regularly engage in any off-the-clock activities that are not currently being 
recorded. Critically, employers should create specific policies about any off-the-
clock work and require non-exempt employees to report any such work.329 Some 
practitioners recommend that employers adopt policies completely prohibiting 
off-the-clock work and disciplining employees who fail to follow those poli-
cies.330 Practitioners have also emphasized that it is vital that employers have a 
clear policy with respect to hours worked by non-exempt telecommuters such as 
specific forms that telecommuters must complete or timesheets.331

Moreover, it is imperative that employers clearly communicate these poli-
cies to their employees.332 Notably, if an employer maintains a general policy of 
prohibiting employees from working after hours without first receiving approval 
from management, it is important to communicate that after-hours work requires 
the same approval. To the extent possible, employers should structure work in a 
way that employees do not work off-the-clock and limit pre- and post-shift com-
munications with non-exempt employees.333 One way to accomplish this is lim-
iting company-provided devices such as smartphones or tablets to exempt em-
ployees or configuring an employer’s computer systems so that non-exempt 
employees cannot access company computer systems or use company property 
after work hours.334

Experts also stress the importance of employers specifically instructing their 
employees to report any off-the-clock work and the employer’s record keeping 
procedures should be equipped to record such work.335 This process provides 
some mechanism for employers to monitor work being performed outside of the 
ordinary workday. Some practitioners recommend requiring employees to verify 
each week in writing that they have recorded all time worked, including work 
completed both inside and outside of the office, as a way to further reduce wage 
and hour liability.336 Even if employees later contend that they were instructed 
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by their supervisor not to record all hours worked despite their verification that 
all hours were recorded, the employer will be able to show the employee and the 
supervisor were acting in violation of a company policy.337

Employers should also select and use appropriate timekeeping software. 
Some commentators have suggested that it may be best for employers to avoid 
relying exclusively on monitoring software to track the working hours of non-
exempt employees.338 Before purchasing and implementing such technologies in 
the workplace, employers should consider exactly how much time the tools will 
capture and what degree of employee training and involvement is needed for the 
time to be recorded properly and efficiently. Some commentators have recom-
mended that employers include indemnification provisions in their agreements 
with the operators of such platforms that specify that the employer is not at fault 
in the event the platform malfunctions.339 In addition, employers need to be 
aware of new technologies and consistently make updates to confirm that their 
tools accurately record all time worked.

2. On-Call Time and Breaks Policies

Employers using AI to lower payroll costs and other overhead by allowing 
employees to work remotely and as needed should avoid placing too many re-
strictions on employees who are on-call. As discussed, placing too many re-
strictions on on-call employees risks converting their on-call time to compensa-
ble work time and could therefore expose employers to claims under federal and 
state law. To the degree possible, employers should therefore structure remote 
workers’ on-call time to minimize any restrictions on how the employees use the 
time so they may reduce exposure to liability. Practitioners have also suggested 
providing employees who are on-call with hourly compensation, but at a lower 
rate to ensure the time has been compensated.340

Both employees and managers should be instructed that employees must re-
ceive an uninterrupted meal period and supervisors should not email, call, or as-
sign tasks to employees while they are on their meal break.341 Some practitioners 
have suggested that employers should also consider prohibiting employees from 
eating at their workstations so that they are not tempted to respond to phone calls, 
texts, and emails.342 Moreover, employees who might need to briefly leave their 
workspace for an unpaid break for a protected reason such as a nursing mother 
who needs to pump, could be given an opportunity within the tracking software 
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to explain her absence.343

3. Wage and Hour Audits 

One way to effectively address any wage and hour risks that may arise by 
using AI in the workplace is for employers to conduct a wage and hour audit to 
review a company’s wage and hour practices and policies. The unique require-
ments and nuances of wage and hour laws demand that employers independently 
verify that each of their policies and practices comply with FLSA requirements. 
More specifically, employers should review their policies and practices for com-
pliance with wage and hour laws, especially regarding timekeeping, payment of 
wages, overtime calculations, deductions, uncompensated work periods, meal 
breaks, and any off-the-clock work.344 Additionally, employers should review 
their policies and practices to determine whether employees are properly classi-
fied as exempt or non-exempt and whether workers are correctly treated as inde-
pendent contractors. An internal audit also presents an opportunity for employers 
to review their recordkeeping policies and practices. Another benefit of a wage 
and hour audit is that it provides a defense to liquidated damages for FLSA 
claims.345

In most cases, practitioners recommend conducting audits on a fairly regular 
basis to identify and avoid wage and hour risks before they arise.346 A compre-
hensive internal audit could be a conducted once a year at the beginning or end 
of a company’s fiscal or calendar year. Alternatively, some organizations could 
conduct internal audits on a more frequent basis since it allows for more regular 
check-ins for compliance concerns, including employee classifications or over-
time calculations for new employees. And employers can also consider combin-
ing a comprehensive annual audit with quarterly inspections to be as proactive 
as possible about potential FLSA exposure. 

4. Vendor Liability Awareness 

In most cases, employers engage with third-party software vendors to imple-
ment AI in the workplace. As a result, employers should carefully review and 
negotiate any contracts they have with third-party vendors providing AI services 
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in the workplace.347 Furthermore, employers should also ask AI software vendors 
for information about how they ensure compliance with wage and hour laws. 
Employers should request a description and analysis of the methods used to cal-
culate the regular rate of pay and overtime compensation for all non-exempt em-
ployees. Another useful question is how the software classifies employees as ex-
empt or non-exempt from the wage and hour laws. 

5. Awareness of AI Legislation and Developments 

Finally, employers should track changes in the law that might affect FLSA 
compliance. Employers should be aware of changes domestically and interna-
tionally since many countries and international organizations are in the process 
of developing new laws and regulations surrounding the use of AI, robots, and 
automation in the workplace.348 This is especially important given the FLSA ex-
traterritorial concerns at stake. There is also a need to be aware of developments 
at federal agencies such as the memorandum of understanding between the 
NLRB and FTC stating that future enforcement actions will account for the im-
pact of AI on worker classification.349 Overall, a comprehensive understanding 
of the wage and hour landscape will simultaneously benefit any self-audits that 
employers perform. 

CONCLUSION

Ultimately, the legal issues associated with the use of AI related to wage and 
hour will continue to evolve as the technologies become more sophisticated, 
widespread, and embedded in the workplace. Not surprisingly, this legal land-
scape will continue to change as the legal issues are tested in the courts and ex-
amined by federal and state administrative agencies and legislatures. At the end 
of the day, AI will ultimately help employers comply with wage and hour laws, 
especially as the tools improve. But the risks cannot be ignored. Looking for-
ward, the use of AI in the workplace will generate more regulatory and legislative 
responses and enforcement actions. As such, companies need to be forward-
thinking and proactive in addressing the likely wage and hour compliance chal-
lenges they will surely face in the future. 
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