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For decades, common wisdom held that an independent high court,
empowered with judicial review and tenure protections, was an essen-
tial part of democratization and necessary to prevent authoritarian take-
overs. But subsequent developments have weakened this view. Hungary,
Poland, Venezuela, and Turkey suffered democratic backsliding despite
robust and apparently independent courts. It took only a few reforms for
ruling authoritarian parties to destroy those judicial systems. Judicial re-
view appears rarely sufficient to prevent an authoritarian takeover and,
indeed, can itself be an instrument of backsliding.! In countries such as
Bolivia and Venezuela, courts have served as an instrument of authori-
tarian oppression, not a check against it.”

And yet, this common wisdom is making a comeback in Latin Ameri-
ca—in a dramatic succession of recent court cases, the Supreme Courts of
Brazil and Mexico have aggressively fought back against authoritarian at-
tacks on democracy. On 22 June 2023, the Mexican Supreme Court denied
the government’s attempt to defund the independent electoral branch, the
crown jewel of Mexico’s young democracy. Observers saw the executive’s
move against the judicial branch as a blatant attack on democracy by an
autocratic president, Andrés Manuel Lépez Obrador. In a similar turn of
events, across several cases in the past year, the Brazilian Supreme Court
has investigated potential coups d’état planned by Jair Bolsonaro’s cronies,
and the Superior Electoral Court took proactive measures such as issuing
press releases attesting to the safety of the electoral process. The Electoral
Court went as far as to disqualify Bolsonaro from running for office.
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In their forceful defense of democratic institutions, these courts have
joined the efforts of Colombia’s Constitutional Court. Since 2010, the
Colombian court has enjoyed a high degree of independence and le-
gitimacy, sufficient to beat back Alvaro Uribe’s attempt to run for a
third term. In several lesser-known cases, the Colombian Constitutional
Court has rebuffed authoritarian actions by Colombian presidents. And
it has also extended its power to confront other illegal acts by current
president Gustavo Petro’s administration. All three judiciaries—in Bra-
zil, Mexico, and Colombia—have innovated, acted with broad autono-
my, and demonstrated legitimate interest in defending democratic norms
and institutions.

All of this is profoundly surprising. In the late 1980s and 1990s, many
countries, Brazil, Mexico, and Colombia among them, set out to redesign
their judiciaries as potential bulwarks against authoritarianism. But many of
those reforms failed—in countries such as Venezuela and Bolivia, supreme
courts folded in the face of authoritarian challenges. And even in countries
that initially looked successful, including Poland and Hungary, elected au-
thoritarian governments eventually defeated or cowed the independence of
their court systems. There is little to no track record of independent Latin
American judiciaries that stand in the way of authoritarian governments.
Nor is there an extensive record of successful judicial attempts to prevent
democratic backsliding. Even more surprising, courts in Brazil, Mexico,
and Colombia have occasionally acted independently in the face of violent
threats by authoritarian presidents, and this comes at a time when demo-
cratic activists increasingly distrust judicial power. At least for now, it ap-
pears as if Brazil, Mexico, and Colombia have pulled it off—they may have
actually built independent, robust, and democratic courts.

Here, we explore the roots of this recent judicial independence in
Latin America. We disentangle the institutional choices made in Brazil,
Mexico, and Colombia, and argue that there are two ways to examine
these recent successes: with external accounts that focus on changes in
culture, media, and the unpopularity of authoritarian governments; and
with internal accounts that hone in on the courts’ appointment processes,
personnel, and structural protections of judicial tenure. As authoritarian
movements in Brazil and Mexico set the stage to attack and destroy the
independence of the courts, the judiciaries find themselves at a criti-
cal juncture. But the remarkable resilience of the courts is undeniable.
While the efforts of judicial reformers in the late 1980s and 1990s may
have yielded mixed results, the cases of Brazil, Mexico, and Colombia
demonstrate at least partial success.

Latin American Near Misses?

Brarzil. Like every other Latin American country, Brazil has a recent
history of dictatorship. Prior to its modern democratic era, it endured
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two tumultuous decades under the grip of a violent military regime.
When the military dictatorship collapsed in 1985, democratic reformers
set out to adopt a new antiauthoritarian constitution. The 1988 Con-
stitution built a robust supreme court, empowered with broad-reaching
and multiple judicial review mechanisms, including direct requests to
state the unconstitutionality of a federal or state statute and challenges
against government violations of a fundamental right or duty. The com-
bination of these tools turned the Brazilian Supreme Court into a pow-
erful institution in the political landscape and a potential guardian of
democratic integrity.

Yet during the 1990s and 2000s, the Brazilian Supreme Court did
not appear as a fundamental player in Brazil’s new democracy. Several
politically charged cases presented exceptions to the rule. One deci-
sion related to the mensaldo scandal, a major congressional-corruption
scheme involving the ruling Workers’ Party. Other cases involved the
prohibition of nepotism within the three federal branches, the approval
of embryonic stem cell research, the right to abortion in the cases of
anencephalic fetus, and same-sex union rights. But these cases did not
establish the Supreme Court as a protagonist in the struggle against au-
thoritarianism in Brazilian democracy.

The election of Jair Bolsonaro as Brazil’s president in 2018 put the
institutional framework and democratic strength of the nation to the test.
During his presidential campaign, Bolsonaro threatened the Supreme
Court’s independence and safety, hinting at his intent to manipulate the
composition of the Court to enhance his influence. Following his elec-
toral victory, Bolsonaro participated in marches seemingly in favor of
a military takeover, suggested he would not comply with the Supreme
Court’s decisions, and questioned the Brazilian electoral system. His
supporters also resorted to alarming tactics, such as placing explosives
near the house of a Supreme Court justice and issuing violent threats
against the justices and their families. Some Brazilian scholars have
called these low-level incursions against democracy a kind of “authori-
tarian infralegalism,” because they occurred through decrees, appoint-
ments, and bureaucratic actions rather than new laws.?

In response, most of the Brazilian judiciary, and especially the Su-
preme Court and the Superior Electoral Court, engaged in a series of
aggressive actions to counter Bolsonaro’s attacks on democracy. The
first and most significant instance of judicial resistance occurred in the
context of the “fake news investigation.” By the end of Bolsonaro’s first
year, the Supreme Court had launched an unprecedented investigation
into a range of practices, including the spread of false information by
government officials, as well as defamatory accusations, threats, and
slander directed at the Supreme Court and justices. The Supreme Court
had never before ruled that it could unilaterally start investigations,
which made the decision particularly innovative. When questioned
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about the constitutionality of such investigatory tactics, the full court
affirmed its power to investigate threats to judicial safety.

The Supreme Court followed that investigation with multiple inter-
ventions to counter Bolsonaro’s actions against federalism and other
institutions. Take, for instance, the Supreme Court’s clash with the ex-
ecutive over the covid-19 pandemic. Amid the pandemic, Bolsonaro em-
braced conspiracy theories about the virus and publicly criticized Jodo
Doria, the former governor of Sdo Paulo State, over his embrace of lock-
downs and restrictive measures. In an effort to curb Doria’s influence,
Bolsonaro sought to impede state-imposed lockdowns by centralizing
authority with the minister of health. The Supreme Court declared the
maneuver unconstitutional because it contravened principles of federal-
ism and power allocation.*

Bolsonaro’s administration also undermined bureaucratic indepen-
dence by appointing loyalists and cronies to important positions. Bol-
sonaro once attempted to replace the head of the Federal Police with
a close acquaintance. This prompted a response from former justice
minister Sergio Moro, which led to the disclosure of private conversa-
tions that revealed Bolsonaro’s interest in controlling the Federal Police.
Facing another legal challenge to this maneuver in the Supreme Court,
Justice Alexandre de Moraes suspended the appointment of Bolsonaro’s
ally, stressing the need to preserve the integrity and purpose of the Fed-
eral Police. Again, while the Supreme Court recognized the president’s
power to nominate the Federal Police director, it also reaffirmed broader
constitutional checks on the executive.

Perhaps the most important clash between the courts and Bolsonaro
pertained to the 2022 election. Leading up to the vote, Bolsonaro repeat-
edly attacked basic democratic principles by questioning the electoral
system and the judicial process for validating election results. The Su-
preme Court and the Superior Electoral Court are inextricably linked,
with three justices of the former also sitting in the latter. Among those
justices is Moraes, who faced intense attacks by Bolsonaro and his cro-
nies because of his decisions against Bolsonaro and his role as president
of the Superior Electoral Court. Bolsonaro cast doubt on the reliability
of Brazil’s voting system, baselessly suggesting that electronic ballots
were unsafe. In response, the Superior Electoral Court did not wait for a
judicial ruling to make its views known: It issued press releases attesting
to the safety of the ballots and collaborated with social-media platforms
to combat misinformation.

After Luiz Indcio Lula da Silva defeated Bolsonaro in the 2022 elec-
tion, challenges to Brazilian democracy persisted. On January 8, Bol-
sonaro supporters invaded and damaged several government buildings
in the Brazilian capital, including the Supreme Court. In reaction to
the invasion, the Supreme Court initiated investigations and accepted
complaints against more than 245 individuals involved in the incident.’
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Later, the Superior Electoral Court disqualified Bolsonaro from running
for office again for abuse of his political power and misuse of the media.

The courts’ actions are not without criticism. Opponents have high-
lighted instances of abuse of power by both courts. A noteworthy exam-
ple is the Jovem Pan case, in which the Superior Electoral Court prohib-
ited a news outlet from running a story about Lula. Critics argue this was
clear overreach and an intervention into a legitimate political dispute.
The Court’s regulation of speech is also a matter of legitimate concern.
In a rule to regulate the spread of false news, the Court attempted to dis-
tinguish freedom of speech from the spread of falsehoods. In the wrong
hands, this ruling could haunt Brazil’s democracy.

Going forward, the courts will be threatened by authoritarian reforms
and mired in politics. Opponents have proposed constitutional amend-
ments to curtail the Supreme Court’s powers and jurisdiction. Some crit-
ics continue to propose structural reforms to reconfigure the Court’s
nomination process, alter impeachment procedures, increase the number
of vacant positions, and modify tenure length. Others have proposed
political review of the Court’s decisions and limits on syndicates and
political parties’ standing to file petitions with the Court. Congress is
currently reviewing two proposals that seek to reduce the justices’ pow-
er and tenure. But so far, despite the threats that they face, the Brazilian
courts have remained surprisingly consistent in their independence from
the executive and apparent efforts to protect democracy.

Mexico. Andrés Manuel Lépez Obrador, commonly known as AMLO,
has been a popular president since he took office in 2018. He built a repu-
tation as an autocratic and populist mayor and party leader decades before
becoming president. And AMLO has displayed all those qualities since
winning Mexico’s highest office, engaging in open attacks on the coun-
try’s electoral authority, forging a close alliance with the military, show-
ing open contempt for courts and democratic institutions, and threatening
media outlets and critics. Given AMLO’s popularity and increasing domi-
nance of institutions, it is surprising that in 2023, the Mexican Supreme
Court invalidated AMLO’s signature reform to the electoral authority,
with two AMLO-appointed justices voting against him.

The story is only slightly less surprising in the context of Mexico’s
efforts in the 1990s to create an independent Supreme Court. In 1994,
a major constitutional reform granted the Mexican Supreme Court the
power of constitutional review, radically changing the role of the insti-
tution. The reform transformed the composition of the Supreme Court,
diminished its previous administrative workload, and granted it with
most of the powers of a modern constitutional court. After several de-
cades of political irrelevance, the Supreme Court received the tools and
responsibility to become a central piece of Mexico’s nascent constitu-
tional democratic system. The 1994 reform was one of many changes
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that progressively transformed the country’s constitution, incorporating
elements of third-wave democratization.

The politicians behind the reform understood that as the country
continued its transition to democracy, political fragmentation would
increase and, with it, the probability of conflict. In order to provide
Mexico’s nascent democracy with a reliable forum to resolve political
disputes, reformers gave the Supreme Court the role of final arbiter of
those disputes. Through two new constitutional procedures—consti-
tutional controversies and constitutional actions—the reform allowed
political actors to take their disputes directly to the Court. Both new
procedures gave the Supreme Court the power to adjudicate disputes
between the different branches and levels of government and annul, with
general effect, laws that are contrary to the constitution. In the years af-
ter the 1994 reform, the Supreme Court consolidated as an effective and
legitimate forum for resolving political disputes.

AMLO’s arrival to the presidency in 2018 placed the entire Mexican
federal judiciary, particularly the Supreme Court, in an unprecedented
situation. For the first time since 1997, the president’s political party
also controlled Congress. And AMLO received more than 50 percent of
the vote, which no other presidential candidate had achieved in decades.
From the beginning of his administration, AMLO made clear his deter-
mination to use his legislative majority and public support to advance an
autocratic agenda. AMLO’s actions were structured around three main
reforms: significant cuts throughout the entire budget to allegedly fund
major infrastructure projects and social programs; increasing reliance
on the county’s armed forces for public-security tasks and regular gov-
ernment functions; and weakening the constitutional system of checks
and balances.

As part of his confrontation with other institutions, AMLO attacked
and criticized the federal judiciary and the Supreme Court. He used his
daily morning press conference to baselessly accuse the justices of re-
ceiving high salaries, tolerating corruption, and forming alliances with
the country’s elite. Supreme Court president Arturo Zaldivar, however,
proved supportive of AMLO’s political project and even receptive to his
criticisms. Zaldivar convinced his colleagues to agree to a 25 percent sal-
ary reduction and to a plan that made some important cuts to the Court’s
budget. During his tenure, Zaldivar had significant power to influence
the direction of the Court since the Court’s president controls the case
docket and moderates discussions. In most controversial political cases,
a majority of the Court sided with the administration, and some cases
remained dormant in the Court’s docket without explanation.

In January 2023, the relationship between Lopez Obrador and the Su-
preme Court radically changed when the justices elected Justice Norma
Pifia as Zaldivar’s successor. Justice Pifia, a longtime career judge, be-
came president of the Court after revelations regarding serious academ-
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ic misconduct derailed AMLO’s preferred candidate. In contrast with
Zaldivar’s presidency, during the first months of Pifia’s term, the Court
discussed some of the highest-profile cases in its docket. In many of
these cases, the Court ruled against
the administration’s interests.
As authoritarian The major clash and democratic
movements in Brazil near miss began in mid-2022 when
AMLO proposed a constitutional
amendment to overhaul the electoral
system. This was a particularly gall-
ing move because Mexico’s electoral
authority—the National Electoral

and Mexico set the stage
to attack and destroy
the independence of the
courts, the judiciaries

find themselves at a Institute (INE)—is widely seen as
critical juncture. But the independent, competent, and perhaps
remarkable resilience of even the crown jewel of Mexican de-
the courts is undeniable. mocracy. While AMLO justified the

plan on the basis of fiscal responsi-
bility, international observers and
democratic activists saw it as a blunt attempt to dismantle the INE. At
first, AMLO’s major constitutional reform failed to reach the neces-
sary two-thirds majority in Congress. But then AMLO’s party pushed
a scaled-down version of the project as ordinary legislation, which it
had the votes to pass. This generated widespread public opposition, in-
cluding several massive demonstrations that received national and in-
ternational coverage. As critics argued, the statute significantly reduced
the INE’s powers to oversee the electoral process. And by mandating a
reduction of around 85 percent of its personnel, it severely compromised
the INE’s capacity to organize the presidential election of 2024.

In June 2023, in one of the most important cases in decades, the Su-
preme Court heard a challenge against AMLO’s legislation. The case at-
tracted global attention because there was general agreement that if the
reform proceeded, the INE could not guarantee free and fair presidential
elections. Given the clash between the statute and the constitution’s text,
a failure by the Court to intervene would have signaled a further erosion
of checks on the administration. After an intense national debate, the
Court declared AMLO’s electoral reform unconstitutional in a nine to
two vote, with only the two most AMLO-aligned justices, both of whom
were AMLO appointees, dissenting. In short, the Court held that it did
not need to analyze the substance of the reform because the legislature
had violated the legislative process when it rushed the reform through
Congress, preventing the democratic deliberation that the constitution
requires.

The Supreme Court’s decision was inarguably groundbreaking and
one of its most important yet. First, it prevented the dismantling of the
country’s electoral authority, which would have seriously endangered
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the organization of free and fair elections in 2024. Second, it signaled to
the president and his political allies that a majority in Congress did not
exempt them from following the legislative process. This gave the op-
position a chance to meaningfully participate in the deliberation process
for major statutes. Lastly, it signaled to the president and the country in
general that, at least for now, a supermajority of justices are willing to
enforce the constitution in the face of sustained attacks.

As expected, in response to the ruling, AMLO escalated his attacks
on the Supreme Court and individual justices. He announced that despite
the decision, he will again propose a constitutional-reform project to
transform the electoral system. Additionally, he announced a separate
reform project to institute popular elections for Supreme Court justices
instead of the current process that involves presidential nomination and
Senate confirmation. His allies in Congress have announced that they
will carefully review the Court’s budget for potential cuts. As AMLO
enters the last year of his administration, it is clear that he will continue
his attacks on the Supreme Court in an attempt to subdue one of the few
institutions that has been able to check his political power. Whether he
will succeed remains to be seen.

Colombia. The Colombian Constitutional Court has earned global
recognition for its independence, innovative defense of human rights,
and high legitimacy among the Colombian populace. Much of this fame
dates back to a decision in 2010, in which the Court declared then-pres-
ident Uribe’s attempt to run for a third term unconstitutional. Scholars
and democratic activists agree that this was a near miss for democracy
and a surprising demonstration of judicial power as an effective check
on authoritarianism. Yet many are unaware that, since then, the Court
has continued to exercise a role as a check on the executive.

The Constitutional Court’s long-lasting power is rooted in Colom-
bia’s 1991 Constitution. The constitution adopted the default centralized
model of a separate constitutional court that is vested with the ultimate
power to decide constitutional questions.® The new constitution also ad-
opted two key features for this new constitutional court. First, it includes
an appointment model that relies on several institutions to jointly select
arelatively small number of justices. In contrast to the 23 justices on the
Colombian Supreme Court of Justice, the Constitutional Court is only
composed of nine justices serving nonrenewable eight-year tenures.

In addition to creating a new institution in charge of constitutional
claims, the constitution also broadened the types and forms of claims
that have access to constitutional review, including the Public Constitu-
tional Action (PCA) and the futela action. Under the PCA, any citizen
of Colombia can present a constitutional challenge against any law or
presidential action. Similarly, the futela is a constitutional complaint
that protects citizens’ fundamental rights against the government.’
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With its newly designed structural independence and constitutional
vehicles, the Constitutional Court quickly developed a strong reputa-
tion for innovative recognition of human rights. Through the PCAs, the
Court has decriminalized abortion and euthanasia, limited the emergen-
cy powers of presidents, and protected the civil rights of minorities.
Repeatedly, the Court has declared presidential actions unconstitutional,
even though the majority of justices were appointed by the sitting presi-
dent. As mentioned previously, the Court rejected the possibility of a
third term for then-President Alvaro Uribe.

In 2023, the Court again expanded its powers to check unconstitu-
tional acts by the president. While the constitution gives the Court the
power of constitutional review of statutes, there is no explicit provision
that allows the Court to temporarily suspend an act of Congress pend-
ing a full decision. In 1994, the Court explicitly rejected this possibility
when it declared unconstitutional a statutory provision that allowed it to
temporarily suspend certain presidential acts. However, in March 2023,
the Court unanimously reversed its decision and recognized that it does
have the power to suspend laws when there is an “evident unconstitu-
tional act” or when there is a “clear and present danger” that an act of
Congress will produce irreparable damage to the constitutional order.
The Court has not yet published a full decision, but the move already
represents a major development.

The Court’s decision responded to more than a decade of congres-
sional and presidential attempts to dodge constitutional limits by enact-
ing clearly unconstitutional laws under the expectation that the Court
could not review them in time. In 2022, Congress reformed a statutory
provision that froze public hiring during elections. But instead of going
through the regular legislative process, Congress snuck the amendment
into a budgetary bill. The Colombian Constitution, however, clearly
prohibits this, providing that any budget package approved by Congress
can only include provisions directly related to the budget. Several con-
gressmen knew their electoral reform was unconstitutional and would
not survive scrutiny at the Constitutional Court. However, many ex-
pected that the new provision would apply in the forthcoming election
prior to any Court decision.

The 2022 electoral reform and similar acts prompted the Constitu-
tional Court to innovate, recognizing its powers to preliminarily suspend
laws. The specific case involved a bill that gave the president broad
power to negotiate peace with guerrillas and criminal groups. Popularly
known as the Ley de Paz Total (Total Peace Bill), the bill was immedi-
ately challenged in court. Among other things, the plaintiff claimed that
the bill produced irreparable damage because it put in place a system
that allowed the president to unilaterally offer impunity to criminals.
Faced again with an attempt to dodge its constitutional review pow-
ers, the court recognized that it has the power to preliminarily suspend
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laws enacted by Congress. But, in an unexpected twist, the Court also
declared that, in this case, the Total Peace Bill did not represent a clear
and present danger to the Constitutional order. The Court thus created a
new power but refused to apply it.

Critics have argued that the Court’s newfound power is not rooted in
any particular clause of the constitution. This may be concerning in the
civil law context, where courts are not supposed to innovate in this man-
ner. Some critics worried that, in the long run, recognizing extratextual
powers could weaken the Court’s legitimacy and increase its involve-
ment in political disputes. The decision could also make the Court a
target of reform efforts to weaken its independence. Even defenders of
the Court worry that Congress could appoint more conservative judges
with a restrictive approach to judicial power, as the Court faces a po-
tential turnover of five out of nine justices in the next few years. This
could present an opportunity for a coalition of politicians who wish to
weaken the Court.

In Colombia, Brazil, and Mexico, the rapid and aggressive assertion
of judicial power in a region that did not have a history of judicial in-
dependence demands an explanation. There are two potential sources
of the courts’ recent success: a series of external accounts that focus on
changes in culture, media, and the unpopularity of some authoritarian
governments; and internal accounts that hone in on the courts’ appoint-
ment processes, personnel, and tenure protections.

Explanations from the Outside

Popular support. One account of judicial power argues that supreme
courts are rarely countermajoritarian and that, indeed, canonical deci-
sions are often explained by underlying popular support.® Under this
view, courts will assert judicial independence when they are backed up
by popular support or when a particular decision aligns with popular
views.

This could partly explain recent decisions in Mexico and Brazil as
unsurprising because they align with popular opposition to authoritar-
ian leaders. In Mexico, this explanation has some superficial appeal. At
first, the Supreme Court’s deference to AMLO matches his high rates
of popularity and the particular popularity of his policy choices. On
average, the Court upheld policies that had significant public support,
including decisions on the expansion of the role of the military during
Zaldivar’s presidency. The telling also matches the Court’s decision on
electoral reform—although AMLO enjoys high support, his electoral
reform faced significant public backlash. Civil society mobilized to pro-
tect the INE, leading to massive demonstrations in Mexico City that put
pressure on the Court.’

The story is similar but more complicated in Brazil. As an initial mat-
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ter, there was no single decision that we can analyze side-to-side with
public polling. Rather, the judiciary clashed with Bolsonaro over many
years, from 2018 to 2022. However, Bolsonaro lost popularity during
his tenure, and especially after the pandemic in 2020 and 2021. During
the Supreme Court’s intervention against Bolsonaro’s unpopular covid
policies, surveys show that 60 percent of Brazilians favored more re-
strictive policies.!® Similarly, surveys indicate that most Brazilians were
concerned with disinformation and supported additional regulations.!!
And popular support for democracy and a rejection of authoritarian poli-
cies reached record highs during key moments around the 2022 elec-
tions.'? In Brazil, it appears that the Court’s interventions were aligned
with popular views.

Colombia’s story does not neatly align with this account. The Con-
stitutional Court has enjoyed high rates of popular legitimacy and sup-
port for the past two decades, which has given it institutional space to
decide difficult cases. But the 2010 decision to disallow Uribe’s third
term was indeed countermajoritarian. Uribe and his proposed reelection
reform enjoyed high popularity rates when the Court’s decision came
down.!* By contrast, during the recent 2023 decision, the Court recog-
nized its power to preliminarily enjoin laws at a time of low popularity
for Petro’s regime. The Constitutional Court has repeatedly recognized
countermajoritarian rights, including a decision on same-sex marriage
at a time when 62 percent of the population rejected it.!* In this sense,
Colombia’s Court is an outlier.

Elite cohesion. Much of the literature on democratic near misses em-
phasizes the importance not just of popular support for democracy but
also of elite consensus around democratic norms. In this view, it is the
economic, political, and institutional elites who can negotiate around
political demands for power."> For instance, David Landau and Rosa-
lind Dixon argue that “courts are most likely to be successful when . . .
political parties or civil society are sufficiently strong to support imple-
mentation of court decisions.”!¢ This explanation would point out that
Supreme Courts in Mexico and Brazil represented a bastion of tradition-
al elites who were united around a rejection of authoritarians, AMLO
and Bolsonaro. In this view, the interventions by the Supreme Court of
both countries are not strictly about growing judicial independence but
rather about elite cohesion around democracy and a rejection of outsider
populists.

In Brazil, Bolsonaro positioned himself as an extreme antiestablish-
ment figure and a right-wing populist, even the nemesis of traditional po-
litical parties, mostly those of the left. A recent empirical study found that
the Supreme Court became more active as Bolsonaro continued to deny
the severity of the pandemic and attacked the court and other branches of
government.!” When the Court began to oppose Bolsonaro, his supporters
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used the fact that traditional parties, particularly the Workers” Party, had
appointed most of the justices to attack the Court. Superficially, the elite-
cohesion story seems to have some purchase because Bolsonaro faced
opposition from important economic and political elites in Brazil.

Mexico had a similar structure of Supreme Court justices mostly ap-
pointed by establishment political parties and an outsider populist. The
complication, however, is that two AMLO appointees were in the criti-
cal majority that opposed his electoral reform. In other words, the Su-
preme Court was not entirely dominated by traditional elites. And those
elites were themselves somewhat divided by the massively popular
president. Still, two of AMLO’s appointments arguably came from the
traditional elite, even if AMLO calculated that they would be friendly to
his agenda. And the other two AMLO appointments—who supported his
authoritarian attempt—were not part of the traditional elite. One of these
appointees is the wife of a construction magnate with close personal ties
to AMLO, and the other appointee was a long-time AMLO political ally.
The elite cohesion account, then, could partly explain why two AMLO-
appointed elite justices voted against him while two personal and politi-
cal allies who were aligned with his populist ambitions voted with him.

Colombia, again, stands on both sides of this account. The Uribe
decision came despite elite consensus in support of Uribe, while the
2023 decision arrived at a time when traditional elites opposed Petro’s
presidency. In the 2010 decision that opposed Uribe’s third reelection,
the Constitutional Court stood alone against a reform package that had
already passed in Congress and, again, enjoyed broad popular support.
By contrast, in the 2023 case, the Court’s assertion of power came at a
time when President Petro was growing unpopular and faced wide oppo-
sition by traditional elites. Like in Brazil, Petro’s political coalition was
fraying in early 2023 and completely collapsed in April when traditional
political parties abandoned him. In the midst of this political collapse,
the Court quietly asserted new powers to check the executive.

Media. A broader structural account is that Brazil, Mexico, and Co-
lombia’s media and culture have become much more democratic since
the 1990s. For various reasons, media figures, popular culture, and
influential actors are more committed to democratic norms than they
used to be. And this culture could influence court decisions as well.
In Brazil, most media outlets, including major newspapers Folha de
S.Paulo, O Globo, and Estaddo, and influential figures came out strong-
ly against Bolsonaro’s authoritarian attacks. In Mexico, too, from the
moment AMLO became president, major media outlets such as Refor-
ma, El Universal, and Milenio devoted attention to the Supreme Court
and raised alarm about threats to democracy. The electoral reform ar-
guably received the most domestic and international press coverage in
the Court’s recent history. This level of attention may have reduced the



Project MUSE (2026-03-03 23:59 GMT) Stanford University Libraries

[171.66.12.189]

130 Journal of Democracy

Court’s margin of action and pressured it to declare AMLO’s reform
unconstitutional. In Colombia, in contrast, the preliminary injunction
decision did not face media scrutiny because it was seen as a technical
and procedural matter, and media coverage of the government’s Total
Peace plan was politically polarized.

Explanations from the Inside

The Appointment Process and Tenure Protections. Another potential
difference that could explain the countries’ newfound judicial indepen-
dence is that courts in Mexico and Brazil enjoy more robust appointment
processes and tenure protections. This is especially true in Mexico, where
the president sends a list of three names to the Senate for confirmation.
However, there are reasons to doubt that the appointment process explains
increased independence. Scholars have argued that the Senate does not
serve as an independent check on the presidency because there is no tradi-
tion of senatorial review of judicial candidates. The Senate’s role appears
to be pro forma. The process also continues to be heavily politicized. Set-
ting aside the appointment process, however, the 1994 reform provided
significant tenure protections for justices. Justices enjoy a fifteen-year
term and can only be removed through an impeachment process. Since
the constitutional reform of 1994, no justice has been impeached. While
one justice recently resigned under pressure, by most media and scholarly
accounts, the other justices appear insulated from AMLO’s pressure.

In Brazil, the appointment process and tenure protections did not
change during the 1988 reforms, and so structural protections are un-
likely to be a satisfactory explanation. As in Mexico, the president in
Brazil appoints justices who are then subject to Senate confirmation.
Historically, only five candidates have been rejected by the Senate. The
process is highly political. Still, evolving norms around tenure guaran-
tees may have played a role in insulating justices from political inter-
vention. Since 2018, the Senate has received dozens of impeachment
requests against all Supreme Court justices except those appointed by
Bolsonaro. However, the Senate has yet to adjudicate any of them and
Congress has only ever impeached one justice.!® The Court’s budgetary
power may also contribute to its independence. The Supreme Court has
the autonomy to define the judiciary’s budget, subject to congressional
review, ensuring some independence from the executive.

The appointment-process account may have the most purchase in
Colombia. Constitutional Court justices enjoy a high degree of inde-
pendence and tenure protection. The composition of the Constitutional
Court is determined by a complicated process in which the Senate ap-
points the justices from a list of three members chosen in a collabo-
ration between the president, Supreme Court, and Council of State.
Magistrates serve for eight-year terms, and only one justice has ever
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been impeached. Colombia has developed a robust conception of judi-
cial independence and its Constitutional Court magistrates conceive of
themselves as defenders of democratic norms and institutions. With this
power, the Court has opposed both Uribe and Petro.

Personnel. Brazilian, Mexican, and Colombian justices have increas-
ingly been outsider elite lawyers not affiliated with traditional career ju-
dicial or political networks, with backgrounds instead rooted in elite aca-
demia, public prosecutorial roles, or private law firms. By this definition,
Brazil’s Supreme Court is composed of three traditional insiders and eight
outsiders. In Mexico, the Supreme Court is currently composed of four in-
siders and seven outsiders. Colombia’s Constitutional Court is even more
dominated by outsiders, with arguably only one insider magistrate out
of nine. Moreover, Constitutional Court magistrates are perceived to be
highly competent, often come from academia, and are respected thinkers.
The apparent high rate of outsider influence could explain these courts’
distance from inward-looking judicial passivity and an embrace of judi-
cial activism in defense of democracy. Traditional insider career judges
are concerned mostly with the judiciary’s standing and tend to abhor ju-
dicial activism or involvement in major political debates. By contrast,
outsider elite lawyers are more likely to favor judicial activism.

But this account cannot explain the rejection of populists in Mexico
and Brazil. Insider and outsider justices have been on both sides of po-
litical disputes. AMLO’s four appointments to the Supreme Court, too,
have been outsiders. Two were part of the traditional elite of govern-
ment lawyers before being appointed to the Court but were not part of
career judicial networks. The other two AMLO appointees are outsiders
but are not part of the traditional lawyers’ elite because they have close
personal connections. In the electoral case, both insiders and traditional
outsiders voted together against AMLO’s electoral reform, and only
AMLO’s loyalists defended it.

Self-preservation. One final explanation is that justices and courts in
the three countries have developed institutional identities and are pre-
serving their courts from potentially existential attacks. In the Brazilian
case, justices may have been motivated by self-preservation not only
of their institution but also of their personal safety. When the attorney
general failed to investigate death threats against Brazilian justices, the
Supreme Court finally expanded its powers to launch an inquiry into
those threats.

In Mexico, the Supreme Court also acted when it appeared that
AMLO threatened the institutions of democracy, but not before. Dur-
ing AMLO’s first years, the Court did not meaningfully oppose him. In
order to protect themselves from AMLO’s attacks, the justices agreed
to a reduced budget and salaries. Perhaps the Court’s self-preservation
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instincts then provided reason to avoid clashes with the president. But
the electoral-reform case represented an existential attack on Mexico’s
democratic institutions. There was every reason to believe that after de-
stroying the INE, AMLO would have been emboldened and likely tar-
geted the Court next. Declaring the reform unconstitutional served the
Court’s self-preservation interests.

The Colombian case again diverges. The Constitutional Court justi-
fied its 2010 decision against Uribe as a way to preserve the demo-
cratic character of the constitution. The Court reasoned that a three-term
president could dominate other institutions, including the Constitutional
Court. In the case of the 2023 decision, however, there was no apparent
imminent threat to democracy.

Lessons for the Future?

The conditions that support democratic resilience in the judiciary
remain unclear. Popular support for democracy is the most significant
factor in some cases, while elite consensus is likely more significant in
others. But whatever explains the emergence and consolidation of judi-
cial power, one thing is clear: It is possible for independent judiciaries
to serve as checks on populist authoritarians, even in notoriously weak
democracies like those in Latin America.

Brazil and Mexico also indicate that the creation of independent insti-
tutions may simply take time. The aggressive judicial actions against pop-
ulist authoritarians come thirty years after significant institutional reforms
that sought to create powerful courts. It took decades for these courts to
build popular support, to amass personnel unrelated to political insiders,
and to develop innovative legal doctrines that allowed them to intervene
at the right time. Even more, it took a confluence of events, including un-
popular actions by autocrats and massive civil society pressure.

It may be too early to judge the judicial interventions in Mexico and
Brazil. And it is undoubtedly too early to tell whether democracy will
persevere and strengthen. AMLO’s party may win the next Mexican
election and cripple the Supreme Court. Bolsonaro could eventually re-
turn to power in Brazil. It is, however, late enough to judge the 1990s
reforms. The democratic activists and elite politicians of that era were
at least partly successful in building robust supreme courts. If nothing
else, this teaches us that reformers should not give up on judicial power
as a guarantor of democracy.
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