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California’s criminal courtrooms are seeing a new kind of evidence.

Where data analysis was once limited to specialized areas like forensic DNA
probabilities or challenges to discriminatory jury selection, statistical evidence is
now poised to play a central role in many criminal cases thanks to a relatively new
law: the California Racial Justice Act.! Enacted in 2020, the law allows defendants
to challenge their criminal charges or sentences using evidence of racial bias or
discrimination, including statistical evidence.> Amendments in 2022 and 2023

have expanded the law’s reach and given it retroactive application.?

This brief examines how courts, prosecutors, and defense attorneys are interpreting
and applying the Act’s provisions, with particular attention to the methodological
challenges of using statistical evidence of racial disparities. Our aim is to provide

a framework for understanding these emerging issues and to offer guidance to

practitioners navigating this new legal landscape.

The Racial Justice Act represents California’s direct response to the U.S.

Supreme Courts 1987 decision in McCleskey v. Kemp, which effectively closed
the courthouse doors to statistical evidence of racial disparities in criminal
proceedings. By explicitly allowing defendants to use data to demonstrate bias,
the Act creates a considerable shift in how discrimination can be challenged in the

criminal justice system.

The significance of this shift is evident in how quickly the state’s criminal justice
institutions have engaged with the Act’s provisions. In Los Angeles, the nation’s
largest public defender’s office has created a new unit focused on bringing claims
under the law.> Our review of public records shows that prosecutors’ offices in at

least 15 of California’s 58 counties have contracted with the same consulting firm

KEY TAKEAWAYS

California’s Racial Justice Act directly
responds to McCleskey v. Kemp

by explicitly allowing statistical evidence
of racial disparities in criminal proceed-
ings. This represents California’s attempt
to reopen courthouse doors that the U.S.
Supreme Court effectively closed in 1987,
creating new pathways for defendants
to challenge racial bias without proving
intentional discrimination in their cases.

Using statistical evidence poses
implementation challenges when
analyzing whether defendants were
treated differently than “similarly situat-
ed” individuals of other races. Key chal-
lenges include creating appropriate com-
parison groups, handling small sample
sizes, and determining what constitutes
a significant racial disparity.

Data availability impacts implementation
as effective analysis depends on robust
prosecutorial data that has historically
been limited. The Act’s requirement that
prosecutors provide underlying data may
incentivize better collection practices,
potentially creating a model that other
states may adopt to address racial bias
in their criminal justice systems.



Stanford ‘ Stanford Center for
LawSchool | Racial Justice

to analyze data related to RJA claims, at a cost of more than
$6 million to taxpayers.® The University of San Francisco Law
School has received a $1 million donation to expand its Racial

Justice Clinic to support litigation under the Act.”

The energy around the law stems partly from its straightforward
premise: show evidence of racial bias or discrimination and

the Act directs courts to do things like declare mistrials, reduce
charges, or dismiss sentence enhancements. Some provisions,
like sections (a)(1) and (a)(2), address the use of racially
discriminatory language—by a judge, an attorney, the police,

a witness, or even a juror—and, on its face, identifying such
evidence appears uncomplicated.” Take, for instance, a police

officer’s text to a colleague: “I'm only stopping them cuz they

black.”!

Other provisions of the law require defense attorneys,
prosecutors, and judges—who typically lack training in statistical
analysis—to craft, contest, and evaluate complex data-driven
arguments.'’ These sections, specifically (a)(3) and (a)(4) allow
defendants to use charging and sentencing data to show that
they were treated differently than other “similarly situated”
individuals of other races. The statute explicitly states that “the
defendant does not need to prove intentional discrimination,”
though this terminology raises complex questions about how
discrimination operates in practice.”? Data from prosecutors’
offices, courts, and police departments appears sufficient on its
own to establish a violation of the Act. But, like many statutes,
the law provides little guidance on how this analysis should

be conducted, leaving fundamental questions unanswered—
including how to determine which defendants are truly

“similarly situated.”

Both the data-driven claims, on which this brief focuses, and
the language-based claims highlight common conceptual
questions, particularly regarding the meaning of “intentional
discrimination” and the relevance of causation, that help reveal
how courts are interpreting the Act’s provisions. Our analysis
centers on statistical evidence as it presents the most significant
departure from existing law and a set of unique interpretive

challenges for courts and practitioners.
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The energy around the

law stems partly from its
straightforward premise:
show evidence of racial

bias or discrimination and
the Act directs courts to do
things like declare mistrials,
reduce charges, or dismiss
sentence enhancements.

Even with these unanswered questions and the Act’s relative
newness, the RJA is already impacting cases moving through
California’s criminal justice system. In December 2024,

an appeals court overturned the rape conviction of former
San Francisco 49ers defensive lineman Dana Stubblefield
after finding that the prosecutor’s statements during closing
arguments appealed to racial bias and violated the Act."” The
court determined that the prosecutor’s suggestion that police
avoided searching Stubblefield’s home for a gun following
George Floyd’s murder improperly invited jurors to consider
the defendant’s race when weighing evidence, potentially
creating a perception that Stubblefield received an advantage
due to being Black." In another case, statistical evidence
showing the overrepresentation of Black defendants in Contra
Costa County gang-murder charges led to the dismissal of
enhanced “special circumstance” murder charges against

four Black defendants.”® In that same case, where Antioch,
California police officers exchanged a series of racist text
messages, the court later found that eight officers had exhibited
racial bias under the Act and dismissed all gang-related special

allegations against the defendants.'®

The Stanford Center for Racial Justice is committed to research

and analysis that advances the understanding of emerging issues
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at the intersection of race, bias, and America’s justice system.
Along with our newly developed Toolkit on Statistical Claims
Under the California Racial Justice Act, created with colleagues
from the Justice Innovation Lab, this brief aims to contribute to
a fundamental aim behind the RJA: identifying and removing
racial bias in the criminal justice system where it exists—an
objective that should transcend political lines and courtroom

roles.

UNDERSTANDING THE
RACIAL JUSTICE ACT:
OPENING COURTHOUSE
DOORS TO DATA

To better understand the California Racial Justice Act we return
to McCleskey v. Kemp—the Supreme Court case challenging

the state of Georgia’s use of the death penalty on racial
discrimination grounds.'” A previously published ‘Explainer’
from the Stanford Center for Racial Justice detailed the case’s
background: Warren McCleskey, a Black man convicted of
robbing an Atlanta furniture store and murdering a white
police officer, presented an empirical study showing dramatic

disparities in Georgia’s death sentences.'®

This study, known as the Baldus study, was extraordinarily
comprehensive, accounting for more than 200 non-racial
variables that might have explained the disparities in sentencing
outcomes.”” The data revealed that defendants charged with
killing white victims were 4.3 times more likely to be sentenced
to death, and, even more striking, Black defendants with white
victims were sentenced to death at nearly 22 times the rate of
Black defendants with Black victims.?* The Court’s rejection of
such a methodologically rigorous statistical analysis highlights
the substantial barrier it created for addressing racial disparities

in the criminal justice system.

Even while acknowledging the study indicated “a discrepancy
that appears to correlate with race,” Justice Lewis Powell,
writing for the majority, dismissed the evidence of disparities

in sentencing as “an inevitable part of our criminal justice
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system.”?! Unlike earlier rulings that credited statistical proof,
McCleskey set a higher bar for criminal defendants, holding that
even strong statistical evidence would not prove a constitutional
violation.”> The Court also tightened its standard for showing
discrimination laid out in earlier cases—a disparate racial impact
and a discriminatory purpose—by insisting on evidence of
intentional discrimination in the specific case.”® The impact has
been profound and lasting. As legal scholar Michelle Alexander
observes, the ruling has made it “virtually impossible” to
challenge racial bias in the criminal justice process without
evidence of intentional discrimination—evidence that is difficult
to come by.* “The U.S. Supreme Court,” Alexander explains,
“has said that the courthouse doors are closed to claims of racial

bias.”* California’s Racial Justice Act aims to change that.

TWO PATHWAYS TO CHALLENGE
BIAS: HOW LANGUAGE-BASED
AND DATA-DRIVEN CLAIMS RAISE
COMMON QUESTIONS

‘The Act creates several pathways for defendants to challenge
their criminal charges or sentences using evidence of racial

bias or discrimination. Defendants can point to language

used by people involved in their case, expert testimony, and
prosecutorial data on “similarly situated” individuals to advance
RJA claims.?® Notably, the Act also requires prosecutors to
provide defendants with the data and evidence needed to

support their claims upon request.”

Under sections (a)(1) and (2)(2), a defendant can present
evidence that a judge, attorney, police officer, expert witness, or
juror involved in their case exhibited racial bias or used “racially
discriminatory language” that explicitly or implicitly appeals to
racial bias.”® This seems straightforward. Lawyers and judges
should, in theory, be able to identify racist language when they
see it, and the Act directs courts to take corrective action such
as dismissing charges or vacating sentences. Yet without an
agreed-upon baseline for what constitutes racial bias in the view
of an “objective observer’—the standard the Act establishes—
courts have reached varying conclusions. They have ruled that

prosecutors references to non-white defendants as “monsters”
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In 2020, California passed the Racial Justice Act and then in 2022 and 2023 amended the law to expand its reach and give it retroactive application.

and “predators” did not violate the Act, while finding racial
bias in a prosecutor’s assertion that police deliberately avoided
searching a famous Black defendant’s house in the weeks
following George Floyd’s murder.”” In another case, People v.
Jobnson, courts deemed permissible an expert’s repeated use
of “gorilla pimp” during a sex trafficking trial of two Black
defendants, accepting the argument that the term aimed to

convey victims perspectives.”’

Data-driven claims under sections (a)(3) and (a)(4) require
more complex analysis. These provisions permit defendants to
show they were charged, convicted, or sentenced more severely
than defendants of other races in the county.? Comparisons
must be made between “similarly situated” individuals

who have engaged in similar conduct. While the law calls for
“statistical evidence” or “aggregate data” demonstrating a
“significant difference” in how people of different races are
treated, it offers little guidance on how to construct these

comparisons.”

The Racial Justice Act states that defendants do “not need to

rove intentional discrimination” when bringing claims.? This
p ging
language aims to lower the barrier McCleskey erected. But what

does “intentional discrimination” actually mean in this context?

On its face, this term might refer to evidence that a specific
decision-maker in a defendant’s case like a prosecutor or juror
acted on the basis of deliberate racial bias. But this narrow
interpretation may not fully account for how discrimination

actually functions in the criminal justice system.

Modern conceptions of discrimination recognize that bias
operates on multiple levels. There’s explicit bias, where someone
consciously acts on racial prejudice. But there’s also implicit or
unconscious bias, where decision-makers may be influenced

by racial factors without their conscious awareness. Beyond
individual bias, there are also systemic patterns and institutional
practices that might produce racially disparate outcomes

regardless of any individual’s intent.

When statistical analysis under sections (a)(3) and (a)(4)

controls for all relevant non-racial variables and still finds
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differences by race, the implication is that the treatment of race
itself is influencing outcomes. This suggests that some form of
discrimination is active in the process, whether through explicit
policies, unconscious biases, or embedded systemic practices.
In other words, when rigorous analysis reveals persistent

racial disparities, the statistical evidence itself indicates

that a prosecutor’s decisions to charge particular crimes or

seek specific sentences are being influenced by race-based

discrimination, rather than these being separate considerations.

Similarly, the language-based provisions in sections (a)(1) and
(a)(2) focus on whether a person “exhibited bias or animus” or
used “racially discriminatory language,” behaviors that either
reflect conscious prejudice or unconscious bias, regardless of
whether the speaker intended to discriminate in the legal sense
that McCleskey required.**

Courts’ analysis of language-based RJA claims reveals an
underlying tension about causation—whether bias must
directly impact case outcomes to violate the Act, or whether
the Act aims to eliminate racist language regardless of proven
harm. Despite the statute’s focus on the mere presence

of discriminatory language, courts often find themselves
analyzing potential causal connections. In the Stubblefield case
where the prosecutor referenced George Floyd in the closing
argument, while the court noted “the RJA does not require
showing how an appeal to racial bias might have impacted a
defendant’s trial,” it immediately went on to observe how the
prosecutor’s statements could have influenced jurors who might
feel compelled to ‘push back’ on anti-police sentiment when

considering a Black defendant’s case.®®

In the Jobnson case—where the expert used the term “gorilla
pimp” during the sex trafficking trial of two black defendants,
the court permitted this language partly because it appeared
“strictly in the context of [the expert] providing background
information” rather than characterizing the defendants

36

directly.*® The court also emphasized that “the most damning
evidence in the case against defendants was their own words,”
suggesting that even if the language were problematic, it likely
didn’t affect the outcome.” These rulings illustrate how
difficult it is for courts to separate the mere presence of racially

coded language from questions about its impact—a difficulty

ANALYSIS BRIEF:
Data, Disparities, and Discrimination

that reflects the deeper ambiguity about whether the RJA aims
to purge all racially charged language from criminal
proceedings or only language that clearly disadvantages

defendants.

Few courts have yet evaluated statistical claims under the
Racial Justice Act. In the Antioch, California case—Pegple

v. Windom—a trial court judge found that data from
approximately 90 gang-murder cases between 2015-2022
demonstrated that the Contra County District Attorney’s
Ofhice disproportionately applied “special circumstances”
charging enhancements against Black defendants.”® When the
prosecution failed to provide a race-neutral explanation for this
disparity, as required by the Act’s burden-shifting framework,
the court dismissed the enhanced charge for the four
defendants.” Similarly, an appellate court reviewing Riverside
County’s use of the death penalty against Black defendants in
People v. Mosby determined that a combination of facts from
similar cases and statistical evidence was sufficient to establish
an initial, prima facie case, but declined to decide whether

statistical evidence alone could meet this threshold.®

The Racial Justice Act appears designed to serve two important
functions in California’s criminal justice system. First, it
lowers the bar for defendants to challenge racial disparities

in the prosecutorial process. Second, and perhaps equally
significant, the law may function as a “best practices” nudge,
incentivizing prosecutors’ offices to develop more systematic,
transparent procedures for charging decisions.#! Much like
how employment discrimination law has encouraged
employers to implement clearer job descriptions and reform
hiring practices to minimize legal exposure, the RJA could
prompt prosecutors to establish more consistent charging
guidelines and documentation processes. These early decisions
mark just the beginning of California courts” engagement with
statistical evidence under the Act, but they may already be

driving procedural improvements in the system.
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EMERGING ISSUES

IN DEVELOPING AND
EVALUATING STATISTICAL
CLAIMS UNDER THE
RACIAL JUSTICE ACT

Data-driven claims under the Racial Justice Act are expected to
multiply in California’s courts. The law’s structure, combined
with current policing and prosecutorial practices, seems likely
to place several key questions at the center of this litigation:
how to create appropriate comparison groups, how to handle
small sample sizes, and how to determine whether any observed
racial or ethnic disparities are significant. Where Racial Justice
Act precedents remain limited, criminal practitioners can draw
valuable insights from the extensive body of case law on data as
evidence in civil rights litigation, particularly in employment

and housing discrimination cases.

Federal courts have articulated a basic principle for assessing
disparate treatment: analysis must “compare the group that
‘enters’ the process with the group that emerges from it.”# This
means looking beyond general population statistics to identify
the particular group affected by a specific policy or decision—
an approach the RJA adopts through its focus on “similarly
situated” individuals who engage in similar conduct.®®

But choosing this comparison group can require careful
consideration of decision points that may not be immediately
apparent.* For instance, in examining racial disparities in
gang enhancements, meaningful analysis might consider not
just cases where gang charges were filed—as was done in the
Windom decision-but all cases where these charges could have
been filed based on evidence of gang activity and the underlying
felony offenses. Just as employment discrimination analysis
often examines the entire pool of promotion-eligible employees
rather than just those promoted, defendants may argue that
reviewing all cases eligible for prosecution provides a more

complete picture of prosecutorial decision-making.*

Law enforcement policies or practices can also skew or limit

the availability of straightforward data for comparisons.
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Consider a police department’s decision to more aggressively
police particular neighborhoods. More cases from those
neighborhoods will wind up on a prosecutor’s desk and
simply looking at how prosecutors handle these cases may
mask underlying disparities in how cases enter the system.
'This dynamic parallels housing discrimination cases where a
landlord’s reputation for discrimination may deter applications
altogether, making official application data an incomplete
measure of discrimination’s true impact. The Racial Justice
Act acknowledges this complexity, directing courts to
consider whether, “systemic and institutional racial bias, racial
profiling, and historical patterns of racially biased policing
and prosecution” may have contributed to observed disparities
or impacted data availability.” For this reason, attorneys
litigating RJA claims are likely to bring in other, broader data
sources—such as comparing arrest rates to underlying crime
data across neighborhoods, or comparing similar jurisdictions
with different policing practices—to see whether certain groups
are being disproportionately pushed into the criminal justice

system.

When groups of similarly situated defendants are small—
whether due to a jurisdiction’s size or how rarely certain
charges are filed—they don’t automatically preclude findings
of discrimination but require careful analysis.”® Federal
courts analyzing employment discrimination claims have
contended with this challenge in cases involving small offices
or departments.” These courts have often looked at disparities
based on small samples with skepticism, particularly when
minor changes would dramatically change the statistical
picture, or even reverse the disparity.®® Sample size issues
can be further complicated by the periods used for analysis.
Racial Justice Act claims must necessarily focus on specific
time periods, and the shorter that window is, the smaller

the universe of relevant cases. And, over time, leadership
changes in district attorney offices and police departments
can shift policies and practices—changes that are often poorly

documented but may impact data patterns.

Evaluating statistical significance in Racial Justice Act claims

is also likely to generate considerable litigation, particularly
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around what constitutes a meaningful racial disparity. While
no rigid mathematical threshold is required, judges typically
evaluate the substantiality of disparities on a case-by-case
basis.’! Many federal courts regularly reference analytical
approaches from employment discrimination law like the “four-
fifths rule,” which identifies potential discrimination when one
group’s ‘selection rate’ falls below 80% of another group’s rate.>
For example, if prosecutors in a county did not seck the death
penalty in 90% of White defendants’ cases but only in 70%

of Black defendants’ cases, the Black selection rate would be
78% of the White rate, below the 80% threshold, suggesting a
potentially significant disparity.

However, scholars have observed that courts, including the
Supreme Court, have been notably inconsistent in how they
treat statistical evidence across different contexts.’> Chief
Justice William Rehnquist, who joined the majority’s rejection
of the Baldus study in McCleskey, sixteen years later in Grutter
v. Bollinger relied heavily on statistical evidence in his dissent
to argue that the University of Michigan Law School had
discriminated against White applicants.*® In the Racial Justice
Act, California courts may be prompted to chart a different
course—one that moves beyond the federal system’s apparent
civil-criminal divide and establishes a consistent framework for
evaluating statistical evidence of discrimination across all areas

of the law.

THE ROLE OF
PROSECUTORIAL DATA:
SHAPING THE FUTURE
OF RACIAL JUSTICE ACT
CLAIMS

One particular challenge hovers over nearly every aspect of
data-driven claims under sections (a)(3) and (a)(4) of the
Racial Justice Act—the provisions allowing defendants to use
statistical evidence—the availability and quality of prosecutorial
data. Effective analysis of these claims, whether formulating,

countering, or evaluating them, depends on robust, accurate
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data, yet prosecutors have historically been slow to collect,
organize, and analyze information about important decision

points in the processing of a case.”

This landscape is shifting. A 2018 national survey of
prosecutors’ offices by Urban Institute researchers revealed

that most offices are collecting some key data measures,

with approximately 40 percent collecting all seven measures
identified by the researchers as foundational to tracking
prosecutorial activities like charging decisions, case declinations,
and dismissals.”® But these high-level data points barely scratch

the surface of how the prosecutorial process operates.

Take the plea bargaining process, where at least 97% of all
California state criminal convictions are obtained.”” Despite
its pivotal role in the criminal justice system, little to no
data about the bargaining process is formally recorded, with
information about prior plea offers often existing only as
handwritten notes scattered throughout prosecutors’ case
files.’® In 2023, the American Bar Association’s Plea Bargain
Task Force called for a significant change: recording the history
of plea offers in each individual case in searchable databases
accessible to prosecutors, defense counsel, and judges—an
approach far removed from current practice but potentially

valuable in implementing the Racial Justice Act’s aims.”

California courts may look unfavorably at situations where
prosecutors offices cannot produce data relevant to (2)(3) or
(2)(4) claims. There is some precedent for such skepticism: In
Lebman v. Trout, an employment discrimination case against
the U.S. Navy that ultimately reached the Supreme Court,
both trial and appellate courts noted that plaintiffs “cannot
legitimately be faulted for gaps in their statistical analysis when
the information necessary to close those gaps was possessed
only by defendants and was not furnished either to plaintiffs or
to the Court.” As RJA litigation evolves, prosecutors’ offices
that develop more comprehensive data collection practices and
facilitate easier access to this information may not only better
respond to claims unsupported by evidence but also contribute
to more meaningful evaluations of racial disparities where they

exist.
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CONCLUSION

As California’s courts grapple with implementing the Racial
Justice Act’s data-driven provisions, the challenges extend
beyond the legal and analytical frameworks discussed in this
brief. Practical hurdles loom: statistical evidence doesn’t analyze
itself and the effective working of the Act depends on access
to skilled experts capable of sophisticated analysis and credible
testimony about their findings. The scale of this challenge

is already apparent—our review of public records reveals that
prosecutors’ offices in at least 15 of California’s 58 counties
have entered into millions of dollars of contracts with a single
consulting firm—Sicuro Data Analytics—to analyze RJA-related
data.’ Substantial costs could stretch an already resource-
strained criminal justice system, particularly public defender
offices. And, while the Act also allows courts to appoint their
own independent experts, a solution some scholars have
advocated for in other contexts, it’s unclear whether this

approach is sustainable across a wide number of cases.*
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These practical constraints, however, should not overshadow
the Act’s far-reaching potential. By explicitly allowing statistical
evidence to prove racial bias—and requiring prosecutors to
provide the underlying data, in turn potentially incentivizing
better data collection—California has created a framework
that could significantly alter how criminal courts evaluate
discrimination claims. The early cases discussed in this brief
suggest that, despite the challenges, courts and practitioners are
taking the first tentative steps toward addressing how statistical
evidence of racial disparities might be analyzed and presented,
though much remains to be determined. As this body of law
continues to evolve, it may offer a model for other jurisdictions
seeking to move beyond McCleskey’s limitations and create
more robust mechanisms for evaluating and addressing racial

bias in criminal justice.
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