CORRALLING CAPTURE
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Regulatory capture is an idea at the center of virtually any
discussion of the appropriate balance between Congress and
administrative agencies. It has echoed throughout the proceed-
ings of this conference. But it is also much-abused. So I want to
use this Essay to make a plea for more rigor in how we think
and talk about the idea of regulatory capture. Toward that end,
consider three fairly simple framing points.

First, when we think and talk about capture, definitions mat-
ter. There is a standard 20,000-foot definition of “capture”: a
process by which policy is directed away from the public inter-
est and toward the interests of a regulated industry.! Fair
enough. But note the obvious problem here: The standard defi-
nition requires a conception of what the public interest is in the
tirst place. Put another way, arguments about capture necessar-
ily turn on a difficult counterfactual inquiry about what public-
interested regulation would look like in capture’s absence.?
This is no mean feat, as virtually any policy can be framed in
public interest terms.

Conceptual slipperiness has led to some recent efforts among
legal scholars and political scientists to specify more clearly the
problem of capture and define key terms. Some have now tak-
en to talking about two different kinds of capture: materialist
and non-materialist.> The materialist version of capture is the

* Associate Professor of Law, Stanford Law School. This essay was adapted
from panel remarks given at the 2012 Federalist Society Annual Student Sympo-
sium held March 3, 2012, at Stanford Law School in Palo Alto.

1. See Michael E. Levine, Regulatory Capture, in 3 THE NEW PALGRAVE
DICTIONARY OF ECONOMICS AND THE LAW 267, 267 (Peter Newman ed., 1998).

2. See id. at 268.

3. See, e.g., James Kwak, Cultural Capture and the Financial Crisis, in PREVENTING
CAPTURE: SPECIAL INTEREST INFLUENCE AND HOW TO LIMIT IT (Daniel Carpenter &
David Moss eds., forthcoming 2013), (manuscript at 9, 11, 31), available at
http://www.tobinproject.org/sites/tobinproject.org/files/assets/Kwak%20%20Cul-
tural%20Capture%20and %20the%20Financial %20Crisis %20%2810.24.11%29.pdf.



32 Harvard Journal of Law & Public Policy [Vol. 36

classic account.* Concentrated and diffuse costs and benefits
create asymmetric stakes among interest groups.> Collective
action problems make it harder for some groups to organize
than others.® Here, capture is a structural problem that allows
some interests to systematically win out over others.

Compare this classic conception to the newer, non-materialist
theories of capture—sometimes referred to in the scholarly litera-
ture as “cognitive” or “cultural” capture.” This idea emphasizes
interest-group capture of the administrative process through the
creeping colonization of ideas. Thus, an industry can somehow
convince regulators to think like it.® Consider financial deregula-
tion, which some observers think has contributed substantially to
our recent economic woes by lowering capital requirements, al-
lowing banks to get into the securities business, and the like.’
These changes, the argument goes, came about at least in part be-
cause the financial industry convinced regulators that what was
good for Wall Street was good for America.'’
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The problem with the classic, materialist version of capture is
surprisingly simple. If you look really hard at the political sci-
ence and related literatures, it is difficult to find any good, solid
empirical evidence that materialist capture exists at all.!! Dif-
fuse interests often do quite well."”? Concentrated interests often
lose, sometimes spectacularly.!?

For its part, the non-materialist account of capture does not
fare much better. Indeed, non-materialist capture begins to re-
semble, upon further examination, the marketplace of ideas.
Some ideas win out; some do not. This helps underscore the
more general problem, noted previously, that virtually any pol-
icy position can be framed as furthering the public interest.!* It
also suggests that, when deploying the concept of capture, it is
quite easy to lose focus to the point where we are not talking
about much at all.

Other efforts to define terms are more helpful. Legal scholars
and political scientists now also talk about “strong” versus
“weak” forms of capture.!® Strong capture is the idea that inter-
est-group rent-seeking is so pervasive and so socially costly
that we might be better off without any regulation at all.’®
Weak theories of capture, by contrast, maintain that the regula-
tion that gets kicked out the back end of the administrative
process is less publically interested than it should be but is still
on balance social-welfare-enhancing.!”
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The distinction is an important one, for it helps us to under-
stand what remedies might be indicated upon a “capture” di-
agnosis. If a strong form of capture is the problem, then we
might want to revive a robust form of the non-delegation doc-
trine within administrative law.’® We might even want to get
rid of entire departments or agencies—if, unlike Texas Gover-
nor (and then-presidential candidate) Rick Perry,!” we can re-
member what they are. But if weak capture is the issue, then
the conversation looks very different. Under these circum-
stances, we are more likely to be talking about how to tweak
institutional structures—for instance, by designing better agen-
cies® —or quibbling about doctrinal structures governing judi-
cial review. My own view is that we should be very skeptical
about reform proposals that flow from claims invoking the
strong form of capture.

The broader point of all of this discussion is that defining
terms is very important. Some recent scholarly efforts have
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done noble work along these lines. Our understanding of the
mechanisms that allegedly underlie capture and the harms cap-
ture supposedly causes is richer and more precise thanks to
these efforts. But we too often forget these points when we
move outward and engage in broader debates about, say, the
proper allocation of authority between Congress and agencies.
That is my first point.

The second point is that the dynamics of capture—assuming
we can agree on what capture means in the first place—will be
highly contextual in ways that can frustrate and even defeat
sound generalizations about the administrative process. First,
policy context matters. Environmental regulation is very differ-
ent from insurance regulation, both of which are very different
from drug regulation. These and other policy areas vary in the
structure of the interest group environment and in their com-
plexity.! The complexity point is especially important, for cap-
ture, at least in its classic form, depends on a public that is
“rationally ignorant” or otherwise incapable of tracing policy
outcomes to agency decisions.??

The agency’s choice of administrative instrument matters as
well. Much of the discussion here today has focused on agency
rulemaking. Yet rulemaking is arguably far more insulated
from capture than other types of administrative action. This
insulation does not just derive from familiar mechanisms of
control like congressional oversight. The Administrative Pro-
cedure Act (APA)? also injects all sorts of onerous procedural
requirements into the rulemaking process, facilitating at least
some measure of transparency and pluralistic participation in
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the regulatory process.? Indeed, the APA works hand in hand
with congressional oversight in this regard; many liken the
APA to a vast network of “fire alarms” that interest groups can
use to alert legislators to naked interest-group transfers.?

In my view, we should be far more worried about capture as
we move to more micro-levels of agency decisionmaking. Con-
sider capture in the context of adjudication, where disputes are
often binary in character, and where the APA is less onerous in its
requirements regarding notice to interest groups and an opportu-
nity to participate. Consider as well enforcement actions and
also agency decisions not to enforce, where agencies have long
enjoyed unreviewable discretion.”” Indeed, some administrative
law scholars have suggested that agencies are increasingly turn-
ing to decentralized enforcement actions, whether in-house adju-
dications or agency-filed civil actions in court, as a way to achieve
regulatory outcomes that could previously be achieved only
through ponderous—and far more transparent—rulemakings.?®

An illuminating example of the relative opacity of micro-
level agency action is found in United States Department of
Justice (DQJ) oversight of qui tam litigation under the False
Claims Act,” the subject of some of my recent scholarly work.
The DOJ makes frequent and critically important micro-level
decisions about whether to join particular qui tam cases that are
largely hidden from public view.*® Until I built the first large
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dataset of qui tam litigation, even congressional overseers had
nothing like a synoptic view of the DOJ’s role in the regime.
Importantly, this lack of information had persisted despite the
regime’s stunning growth—qui tam suits now easily eclipse se-
curities litigation in filings and recoveries® —and rising contro-
versy about its workings.

The broader point is that policy context and administrative in-
strument really matter when we talk about capture. Both make it
hard to generalize about the administrative process compared to
the legislative process. It is also possible that we have simply
been looking for evidence of capture in the wrong place.

My third point is that institutional context matters, but prob-
ably less than is commonly thought. When we talk about cap-
ture, we should —but too often do not—move immediately into
a comparative institutional posture. If agencies are at risk of
capture, then what is the alternative? A simple option is to cut
agencies out of the process entirely by having Congress write
more detailed laws. Congress is, after all, making a basic make-
or-buy decision when it decides to delegate to an agency in the
first place.’? But are the congressional subcommittees that write
the bills any less susceptible than administrative agencies to
patterns of political influence? Are they any more likely to re-
flect the median voter or the public interest? They certainly do
not seem immune to capture-like concerns. Query why Iowans
tend to end up on agriculture committees.?
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We might also minimize the agency role by giving courts
broad interpretive law-making authority. Consider laws such
as the Sherman Act or Title VII, where Congress has effectively
delegated to courts the responsibility for fleshing out open-
ended legal mandates.* Yet judicial delegations bring their
own problems. Evidence from a wide range of litigation con-
texts suggests that repeat players—the “haves” —tend to come
out ahead.® Among other things, repeat players have superior
resources® and an ability to “play for rules” by treating clusters
of lawsuits strategically.” The broader point here is that when
it comes to the structural conditions that supposedly facilitate
regulatory capture—patterns of diffuse and concentrated costs
and benefits and collective action problems—institutions like
legislatures, agencies, and courts all tend to “move together.”

Perhaps the best way to sum all of this up comes from a book
entitled Greed, Chaos, and Governance by Yale Law School’s Jerry
Mashaw.* The book opens by citing Pablo Picasso, of all peo-
ple, who, in commenting on his very strange Cubist portrait of
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Gertrude Stein, said the following: “Everybody thinks she is
not at all like her picture, but never mind, in the end she will
manage to look just like it.”40

Here is a critical lesson that applies no less to the administra-
tive process than to portraiture: Images and perceptions are
powerful. The “is” and the “ought” are connected.* Ideas can
become self-fulfilling prophecies. As this conference has
shown, it is common to hear that the administrative state is bad
or that too much policy gets made by a runaway or captured
bureaucracy.?? This rhetoric has a big effect. It degrades our
faith in government. It undermines civic trust.

Of course, from the perspective of a conservative activist,
such disillusionment might be a good thing. After all, a core
tenet of the conservative political strategy is to “starve the
beast” of resources.®® Yet the image of regulation that has been
created in recent decades, with a strong conception of capture
as its centerpiece, is in my view deeply flawed. The resulting
conversation has not been sufficiently rigorous about defining
terms, including what is meant by “capture” or the “public in-
terest” in the first place. Nor has the conversation been suffi-
ciently attuned to differences across policy areas or the
administrative instrument that is being used. And the conver-
sation has tended to overstate differences in the susceptibility of
different institutions to common problems of collective mobili-
zation and influence. It is not clear that we need to corral agen-
cies so much as we need to corral the capture concept itself.
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